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The  Jadges  present  at  the  argument  of  these  cases,  were, — 
Erle,  C.  J.,         /7  Kjsatino,  J. 


Byles,  J.,  and 


^i^. 


Borough  of  Devonport. 

RICHARD  BENNETT  ORAM,  Appellant ;  EDWARD  WILLIAM 

COLE,  Respondent.    Nov.  18. 

The  borough  of  Deronport  oonsiata  of  the  parish  of  Stoke  Damerel  and  the  parish  or  town- 
ship of  Bast  Stooehoase.  Bach  of  these  parishes  has  distinot  oharohwardens  and  oTersoers,  ind 
distinct  places  of  worship ;  and  separate  lists  of  roters  are  stuclc  up  at  the  several  places  of 
worship  by  the  respective  chnrchwardens  and  orerseers  of  each  parish  or  township : — 

Held,  that  the  objector  sufficiently  described  himself  in  his  notice  of  objection  by  stating 
that  be  was  "  on  the  list  of  voters  for  the  borough  of  Deronport  and  toum§hip  of  Ea§t  Stont- 

1.  At  a  Court  held  for  the  revision  of  the  lists  of  voters  for  the 
borough  of  Devonport,  Edward  William  Cole  objected  to  the  name 
of  John  Adams  being  retained  upon  the  list.  The  notices  of  objection 
were  duly  served  both  upon  the  overseers  and  on  the  voter,  and  were 
in  the  following  form : — 
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« 


21       *'*  To  Mr.  John  Adams,  88,  Union  Street,  East  Stonehouse. 
J       '*  I  hereby  give  you  notice  that  I  object  to  your  name  being 
retained  on  the  list  of  persons  entitled  to  vote  in  the  election  of  mem- 
bers for  the  borough  of  Devonport  and  township  of  East  Stonehouse. 
''Dated  this  24th  day  of  August,  1864. 

:";  ".Edward  William  Cole, 
"of  <8$,  Bumford  Street,  on  the  list  of 
ycflrsrs'-for  the  borough  of  Devonport 
^  -.i^^V township  of  East  Stonehouse." 
2.  It  was  objected  to  the&^.notices  that  it  did  not  appear  from  them 
on  what  list  the  objectot^s^nahie  was  to  be  found,  and  moreover  that 
there  was  in  fact  ^i^d^  ;^(;h  list  as  that  described  in  the  notice  of 
objection.        .       '•/.*•' 

8.  The  borongh  of  Devonport  consists  of  the  parish  of  Stoke 
Damerel  90cl'*.tb€  parish  or  township  of  East  Stonehouse.  Each  of 
these  p^islt^  ^^  distinct  churchwardens  and  overseers,  and  distinct 
plac^.o£  worship;  and  separate  lists  of  voters  are  stuck  up  at  the 
peveral' places  of  worship  by  the  respective  overseers  and  church- 
.^at^ens  of  each  parish  or  township. 
'•4.  The  list  stuck  up  by  the  churchwardens  and  overseers  of  Stoke 
Damerel  is  headed, — "  List  of  persons  entitled  to  vote  for  the  borough 
of  Devonport,  in  respect  of  property  occupied  within  the  parish  of 
Stoke  Damerel." 

5.  The  list  stuck  up  by  the  churchwardens  and  overseers  for  the 
parish  or  township  of  East  Stonehouse  is  headed, — "  List  of  persons 
entitled  to  vote  for  the  borough  of  Devonport,  in  respect  of  property 
occupied  within  the  township  of  East  Stonehouse." 

6.  On  this  list  the  name  of  the  said  Edward  William  Cole  appeared 
with  the  place  of  residence  as  stated  in  the  notice  of  objection.  There 
is  no  other  Durnford  Street  in  the  borough  of  Devonport  than  the 
^o^   Durnford  *Street  in  which  the  said  Edward  William  Cole  lives; 

^   and  that  is  within  the  township  of  East  Stonehouse. 

7.  The  like  .objection  was*  Unade  to  the  names  of  thirty-nine  other 
persons  being^retainedvon  the  lisls,\he  notice  of  objection  in  each  case 
being  in  the  same  words. 

8.  The  revising  barrister  held  the  notices  of  objection  to  be  good, 
and  expunged  the  several  names  from  the  register.   The  appeals  were* 
consolidated. 

9.  If  the  Court  should  be  of  opinion  that  the  notices  of  objection 
were  insufficient,  the  name  of  John  Adams  and  those  of  the  thirty- 
nine  other  persons  mentioned  in  the  schedule  annexed  to  the  case, 
were  to  be  restored  to  the  list  of  voters  from  which  the  same  had  been 
expunged,  and  the  register  of  voters  was  to  be  altered  accordingly. 
But,  if  the  Court  should  be  of  opinion  that  such  notices  of  objection 
were  sufficient,  the  register  of  voters  was  to  remain  unaltered. 

Karslake,  Q.  C.  (with  whom  was  Lopes),  for  the  appellant. — The 
description  of  the  objector  at  the  foot  of  the  notice  in  question  is  not 
sufficient :  there  is  no  such  list  of  voters  as  that  described.  It  is  not 
enough  to  follow  strictly  the  form  given  in  Sched.  B.  No.  10  to  6  &  7 
Vict.  c.  18.  In  Eidsforth,  app.,  Farrer,  resp.,  4  0.  B.  9,  1  Lutw.  Reg. 
Cas.  517,  in  a  notice  of  objection  the  objector  was  described  as  *'  R.  F., 
of,  kc,  on  the  list  of  voters  for  the  borough  of  L."     The  register  of 
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voters  for  the  borough  of  L.  consisted  of  four  separate  lists, — one,  of 
101.  householders  for  each  of  three  townships  comprised  in  it, — and 
one,  of  the  freemen  of  the  borough.  The  objector's  name  was  on  the 
last-mentioned  list  only :  and  it  was  held  that  he  was  insufficiently 
described  in  the  notice,  and  that  the  inaccuracy  of  description  was 
not  cured  by  s.  101.  Wilde,  C.  J.,  there  says  that  the  Legislature 
evidently  meant  to  *require  the  particular  pariah  to  be  designated.  p#^ 
"  We  may  collect  from  that,"  says  his  Lordship,  "  that  the  Legis-  ^ 
lature  intended  that  reference  should  be  made  to  the  particular  list 
upon  which  the  name  of  the  objector  is  to  be  found.  The  objector, 
therefore,  does  not  do  that  which  the  statute  requires,  by  stating 
generally  that  he  is  on  the  list  of  voters  for  the  borough ;  or,  at  all 
events,  he  does  not  do  it  so  distinctly  and  explicitly  as  it  ought  to  be 
done.  It  is  not  enough  to  say  that  the  notice  is  so  framed  that  the 
required  information  may,  with  more  or  less  diflBculty,  be  obtained 
elsewhere."  And  Maule,  J.,  says :  "  The  opinion  expressed  by  Tindal, 
C.  J.,  in  pronouncing  the  decision  of  the  Court  in  Tudball,  app..  The 
Town  Clerk  of  Bristol,  resp.,  5  M.  &  G.  5  (E.  C.  L.  E.  vol.  44),  7  Scott 
N.  R.  486,  1  Lutw.  Reg.  Cas.  7,  would  have  been  wholly  inapplicable 
to  the  case,  unless  the  statute  did,  in  the  judgment  of  the  Court, 
require  the  objector,  if  on  the  list  of  freemen,  to  state  so."  So,  in 
Crowther,  app.,  Bradney,  resp.,  15  C.  B.  N.  S.  536  (E.  C.  L.  R.  vol. 
109),  1  Hopw.  k  Ph.  63,  it  was  again  held,  that,  where  there  are  two 
lists  of  voters  for  a  borough,  the  notice  of  objection  should  distinctly 
state  on  which  the  objector's  name  appears.  There,  as  here,  each 
division  had  its  separate  churchwardens  and  overseers,  though  it  did 
not  appear  that  there  was  more  than  one  parish  church :  and  yet  Erie, 
C.  J.,  said :  "  Where  there  are  two  separate  lists,  the  person  objecting 
must  state  distinctly  which  of  the  two  he  is  on."  The  party  must 
describe  himself  so  as  to  preclude  the  possibility  of  mistake. 

Manley  Smith  (with  whom  was  PhiUmck)j  for  the  respondent,  was 
not  called  upon. 

Eble,  C.  J. — I  think  the  decision  of  the  revising  barrister  was 
right.  Sched.  B.  Nos.  10  and  11  require  *the  objector  in  his  r^^ 
notice  to  state  his  place  of  abode  and  also  the  list  of  voters  upon  *• 
which  his  name  appears :  and  it  has  been  decided,  that,  where  there 
are  more  lists  than  one  for  a  borough,  he  must  accurately  define  the 
particular  list  which  the  party  whose  vote  is  objected  to  must  examine 
in  order  to  see  that  he  has  a  real  objector.  I  think  the  objector  here 
has  properly  complied  with  the  requirement  of  the  statute.  He 
describes  himself  as  "of  69,  Durnford  Street,  on  the  list  of  voters  for 
the  borough  of  Devonport  and  toumship  of  East  Stonehousey  I  think 
this  is  an  extreme  endeavour  to  pervert  the  meaning  of  the  words  of  the 
notice.     It  appears  that  the  borough  of  Devonport  consists  of  the 

Earish  of  Stoke  Damerel  and  the  parish  or  township  of  East  Stone- 
onse,  each  having  distinct  churchwardens  and  overseers  and  distinct 
places  of  worship,  and  that  separate  lists,  properly  headed,  are  stuck 
up  by  the  respective  functionaries.  The  list  stuck  up  by  the  church- 
wardens and  overseers  of  the  parish  or  township  of  East  Stonehouse 
is  headed,  "  List  of  persons  entitled  to  vote  for  the  borough  of  Devon- 
port,  in  respect  of  property  occupied  within  the  township  of  East 
Stonehouse;"  and  Durnford  Street  .is  in  the  township  of  East  Stone^ 
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house.  I  think,  therefore,  this  objector  has  sufficiently  referred  the 
party  objected  to  to  the  list  which  relates  to  the  township  of  East 
Stonehouse.  I  do  not  see  how  he  could  have  give  a  more  accurate 
description. 

The  rest  of  the  Court  concurring, 

Decision  affirmed,  with  costs. 


*6]  •Lancashirb, — Southern  Division. 

THOMAS  GOAD   BLAIN,  Appellant;   THE   OVERSEERS  OF 
THE  TOWNSHIP  OF  PILKINGTON,  Respondents.    Nov.  18. 

1.  Two  barriBten,  A.  and  B.,  were  appointed  to  revise  the  lists  of  voters  for  a  oonnty.  At  a 
Court  held  by  A.,  the  name  of  C.  was,  npon  objection,  expunged  from  the  list  on  which  it 
appeared,  C.  not  being  present  to  support  hia  rights  and  A.  duly  initialed  the  erasare,  and  signed 
the  list  as  settled  by  him. 

At  a  Court  held  by  B.  on  the  following  diy,  C.  attended  and  satisfied  B.  that  his  absence  on 
the  preceding  day  was  excusable ;  whereupon  B.  consented  to  irohear  the  matter  (though  bis 
power  to  do  so  was  contested),  and  ultimately  restored  G.'s  name  to  the  list : — 

Held, — it  not  appearing  that  the  objector  was  present  on  the  second  oocision  tpi<A  fJke  proofs 
ntewary  to  twtain  hi§  objection, — that  the  course  taken  by  B.  was  not  Justifiable. 

2.  Whether  B.  could  under  any  circumstances  lawfUly  reopen  the  decision  of  his  eoUeaguCy 
Qumnf 

1.  This  was  an  appeal  from  a  decision  of  one  of  the  revising 
barristers  appointed  to  revise  the  lists  of  voters  for  the  southern 
division  of  Lancashire,  upon  certain  points  of  law  arising  out  of  the 
following  facts : — 

2.  "At  a  Court  held  by  adjournment  in  Bury,  on  the  13th  of 
October,  1864,  before  me,  appointed  to  revise  the  lists  of  voters  in  the 
election  of  members  of  Parliament  for  the  southern  division  of  Lanca- 
shire, the  Rev.  Thomas  Corser,  incumbent  of  Stand,  in  the  township 
of  Pilkington,  applied  to  have  his  name  restored  on  the  list  for  that 
township. 

3.  "  The  name  had  been  removed  from  the  Pilkington  register  in 
due  course  of  proceeding  by  my  colleague,  one  of  the  other  revising 
barristers  for  the  same  division  of  the  county,  at  a  previous  sitting 
of  the  Court  in  Bury,  in  consequence  of  its  having  been  duly  objectea 
to,  and  of  the  absence  of  the  applicant,  or  any  one  on  his  behalf,  when 
the  name  in  its  order  was  called.  At  the  time  in  question,  the  appli- 
cant had  been  in  attendance  on  his  bishop,  in  performance  of  his  duties 
as  rural  dean  of  Bury ;  but  with  due  precaution,  he  had  provided  a  fit 
and  proper  person  to  attend  the  revising  barrister's  Court  on  his 
behalf,  and  support  his  right  to  remain  on  the. register. 

4.  "  Upon  this  application  being  made,  objection  was  taken  that  I 
had  no  power  to  entertain  it. 

3,.,*-|  *5.  "  But  I  was  of  opinion, — ^firstly,  that,  although  the  list  in 
^  Question  had  been  gone  through  and  been  duly  initialed  and 
signed  by  my  colleague,  yet,  as  it  was  still  in  my  hands,  my  power 
to  do  in  open  Court  all  things  proper  for  perfecting  the  list  in  accord- 
ance with  the  intention  and  purpose  of  the  statutes  in  that  case  pro- 
vided still  remained, — Secondly,  that  the  marks  of  erasure  upon  the 
name  and  qualification  of  the  applicant  in  the  list,  accompanied  by 
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the  initials  of  mj  colleague  in  the  margin,  were  to  me  sufficient  evi- 
dence that  a  valid  notice  of  objection  in  this  particular  instance  had 
been  duly  proved  in  open  Court ;  and  that  it  was  competent  for  me, 
without  further  proof  of  such  notice,  to  investigate  the  right  of  the 
applicant  to  be  upon  the  register, — thirdly,  that  such  investigation, 
after  being  initiated  by  proof  of  such  notice,  is  a  proceeding  in  the 
hands  of  the  revising  barrister  solely,  and  is  not  invalidated  by  the 
absence  of  the  objector  or  his  agent,  or,  if  present,  by  any  refusal  on 
their  part  to  assist. 

6.  "  Being  further  of  opinion  that  the  applicant  through  no  default 
in  him  had  been  removed  from  the  register,  I  did,  in  the  exercise  of 
my  discretion,  entertain  the  application ;  and,  upon  investigation  of 
his  right,  being  satisfied  that  he  was  entitled  to  be  on  the  register,  I 
restored  his  name. 

7.  "  K  the  Court  should  be  of  opinion  that  I  had  power  so  to  do, 
the  name  is  to  remain  on  the  register ;  but,  if  otherwise,  it  is  to  be 
erased." 

Keane,  Q.  C,  for  the  appellant. — Two  gentlemen,  A.  and  B.,  were 
appointed  to  revise  the  lists  of  voters  for  the  southern  division  of 
Lancashire.  The  list  in  question  being  brought  before  A.  with  an 
objection  to  the  name  of  the  Rev.  Mr.  Corser  being  retained  therein; 
and  no  one  being  there  to  sustain  his  right,  A.  struck  *out  his  r^o 
name.  Having  done  this,  it  was  perfectly  competent  to  A.  at  ^ 
once  to  transmit  the  list  as  settled  by  him  to  the  clerk  of  the  peace  by 
post  at  the  rising  of  the  Court.  The  whole  list,  however,  not  having 
been  gone  through  on  that  day,  his  colleague,  B.,  appeared  in  Court 
on  the  following  day  to  finish  it.  Mr.  Corser  attended,  and,  suggest- 
ing what  was  no  doubt  a  very  sufficient  excuse  for  his  non-appear- 
ance on  the  preceding  day,  prayed  B.  to  reopen  the  matter,  and  B. 
accordingly  did  so,  and  restored  Mr.  Corser's  name  to  the  list.  This, 
it  is  submitted,  he  had  no  power  to  do.  The  appointment  of  revising 
barristers  is  regulated  by  the  28th  and  29th  sections  of  the  6  &  7 
Vict.  c.  18.  The  30th  section  enacts,  that,  "  where  two  or  more  bar- 
risters shall  be  appointed  for  the  same  county,  riding,  parts,  or  divi- 
sion of  a  county,  or  for  the  same  city  or  borough,  they  may  hold 
separate  courts  at  the  same  time  and  place  for  the  despatch  of  busi- 
ness, or  may  hold  separate  courts  at  different  times  and  places,  as  shall 
be  deemed  most  expedient."  The  mode  of  proceeding  at  the  court 
of  revision  is  regulated  by  s.  41,  which  enacts  that  **•  every  such  bar- 
rister shall  upon  the  hearing  in  open  Court ^na%  determine  upon  the 
validity  of  the  claims  and  objections,  and  shall  for  that  purpose  have 
the  same  ()owers  and  proceed  in  the  same  manner  (except  where 
otherwise  directed  by  this  Act)  as  the  returning  officer  of  any  county, 
city,  or  borough,  according  to  the  laws  and  usages  observed  at  elec- 
tions previous  to  the  passing  of  the  recited  Act  [2  W.  4,  c.  45]  ;  and 
such  barrister  shall  in  open  Court  write  his  initials  against  the  names 
respectively  expunged  or  inserted,  and  against  any  part  of  the  said 
lists  in  which  any  mistake  shall  have  been  corrected  or  any  omission 
supplied,  or  any  insertion  made  by  him,  and  shall  sign  his  name  to 
every  page  of  the  several  lists  so  settled."  [Bylbs,  J. — It  suffi* 
ciently  ^appears  that  the  objector  was  present  when  the  name  of  r*g 
Mr.  Corser  was  reinstated.]    That  may  be  so ;  but  it  is  one  thing  *- 
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to  be  present,  and  another  to  be  prepared  with  proofs.  The  revising 
barrister  who  had  the  list  before  him  upon  the  first  occasion  heard 
the  matter,  and  finally  determined  the  validity  of  the  objection,  by 
writing  his  initials  against  the  erasure,  and  signing  the  list  so  settled. 
The  second  revising  barrister  had  no  authority  to  correct  what  had 
been  done  by  the  first.  Even  Judges  of  the  superior  Courts  never 
interfere  with  each  other's  decisions  at  Chambers,  except  on  appeal. 
Some  light  is  thrown  upon  the  matter  by  s.  40,  which  provides, 
amongst  other  things,  that,  "if  any  person  whose  name  is  included  in 
any  such  list,  or  his  place  of  abode,  or  the  nature  or  description  of 
his  qualification,  shall  in  the  judgment  of  the  revising  barrister  be 
insufficiently  described  for  the  purpose  of  being  identified,  such  bar- 
rister shall  expunge  the  name  of  every  such  person  from  such  list, 
unless  the  matter  or  matters  so  omitted  or  insufficiently  described  be 
supplied  to  the  satisfaction  of  such  barrister  before  he  shall  have  com- 
pkted  the  revision  of  such  list,  in  which  case  he  shall  then  and  there 
insert  the  same  in  such  list."  But  there  all  the  parties  are  present, 
and  the  matter  is  properly  proved. 

No  person  was  instructea  to  appear  on  behalf  of  the  respondent. 

Erle,  C.  J. — I  very  much  wish  I  could  have  supported  the  revis- 
ing barrister  in  this  case;  but  I  feel  compelled  to  come  to  the  conclu- 
sion that  he  has  done  wrong.  Two  barristers  were  appointed  to 
revise  the  list  of  voters  for  the  southern  division  of  the  county  of 
Lancaster;  and  at  a  court  held  by  one  of  them  a  question  was  raised 
♦101  '^^^^^^^  ^  person  whose  name  *appeared  upon  the  list  of  voters 
J  and  one  who  had  duly  given  a  notice  of  objection  to  his  name 
being  retained  therein.  It  was  a  trial  in  foro  contentioso.  The 
objector  was  there  to  sustain  his  objection  :  the  voter  was  not  there 
to  support  his  right  to  be  upon  the  register.  The  revising  barrister 
disposed  of  the  question  against  the  voter,  expunging  his  name  from 
the  list,  and  placing  his  initials  against  it.  On  the  following  day,  as 
I  read  the  case,  the  voter  came  before  the  other  revising  barrister, 
and  satisfied  him  that  his  absence  on  the  preceding  day  was  justifi- 
able, and  prayed  a  rehearing.  The  last- mentioned  revising  barrister 
thought  fit  to  accede  to  the  application :  and  eventually  he  restored 
the  name  of  the  voter  to  the  list.  Now,  the  ground  upon  which  I 
hold  that  this  was  an  unjustifiable  proceeding,  is,  that  it  does  not 
appear  to  me  that  the  objector  was  there  and  ready  to  be  heard:  and  so 
there  was  really  a  decision  in  foro  contentioso  in  the  absence  of  one 
of  the  litigant  parties. 

When  a  proper  occasion  arises,  I  should  wish  to  say  a  word  or  two 
upon  the  other  point.  I  should  be  to  the  last  degree  desirous  of 
sanctioning  the  power  in  any  tribunal  to  correct  any  error  in  point 
of  form  in  its  own  proceedings;  but  I  cannot  but  see  that  there  is  a 
material  distinction  between  amendments  which  are  made  whilst  a 
proceeding  is  pending,  and  amendments  which  are  made  afler  a  mat- 
ter has  been  heard  and  finally  determined;  and  I  much  doubt  the 
power  of  a  revising  barrister  to  do  that  which  in  effect  amounts  to 
granting  a  new  trial.  But  I  entertain  still  greater  doubt  whether, 
where  two  revising  barristers  are  appointed  with  power  to  act  jointly 
and  severally,  and  one  of  them  has  heard  and  finally  decided  as  to 
the  validity  of  a  claim  or  objection,  the  other  has  authority  to  reopen 
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the  matter,  and  bear  the  case  over  again  and  come  to  a  different  con- 
clusion.    But  I  am   clearly  of  *opinion,  that,  as  it  does  not  ^^^4  * 
appear  that  the  objector  was   present  with  his  proofs  on  the   '- 
second  occasion,  we  ought  to  hold  that  the  decision  first  come  to  was 
conclusiye,  and-  that  the  reversal  of  that  decision  was  wholly  unwar- 
ranted.   For  this  reason  I  think  the  appeal  must  be  allowed. 
The  rest  of  the  Court  concarring,  Decision  reversed. 


Borough  of  Barnstaple. 

JOHN  GAYDON,  Appellant;  LIONEL  BENCBAFT, 

Respondent.     Nov,  18. 

1.  In  a  borough  in  wbieh  prior  to  the  puiiing  of  the  Reform  Act  freemen  by  birth  wert 
entitled  to  rote  on  attaining  the  age  of  fcwenty-one,  ^that  right  is  by  b.  82  preterred  to  all  the 
linetl  deteendaats  of  such  freemen. 

S.  Therefore,  a  freeman  by  birth,  whom  gramd/ather  was  a  Areeman  ao  entitled  preTioasly  to 
the  1st  of  Mareb,  1831,  but  whose  /atUr  (being  then  onder  age)  was  not  on  that  day  entitlad 
to  be  admitted  a  freeman,  is  entitled  to  be  registered. 

1.  At  a  Court  held  for  the  revision  of  the  lists  of  voters  for  tbe 
borough  of  Barnstable,  on  the  19th  of  September,  1864,  William 
Snunders  was  inserted  in  tbe  list  of  freemen  entitled  to  vote  for  thid 
said  borough,  thus, — 


CSirtotiaB  and  ninMUDii  of  each  freaman 
at  foil  length. 

Plaoe  of  abodei 

William  Saanders. 

Holland  Street,  Barnstaple. 

2.  His  name  was  duly  objected  to  by  Tom  John  Pitts  Tucker, 
The  faces  proved  were  as  follows :  — 

3.  In  the  borough  of  Barnstaple  there  is  a  body  of  *freemen.  rj^^Q 
The  sons  of  these  freemen  are  entitled,  on  proving  their  fathers'  1 
marriage,  that  they  were  born  of  that  marriage,  and  that  they  have 
attained  the  age  of  twenty-one  years,  to  be  admitted  as  freemen  of 
this  borough :  but  they  cannot  claim  from  or  through  any  other  rela- 
tive than  their  father,  and  in  no  other  way  than  that  described.  Ilie 
said  William  Saunders  was  duly  admitted  as  a  freeman  (by  right  of 
birth,  from  his  father)  to  the  said  borough  on  the  31st  of  July,  1856. 
Ilis  father  was  admitted  also,  by  right  of  birth,  on  the  2d  of  May, 
1881,  having  only  come  of  age  on  the  4th  of  April  in  that  year.  The 
grundfather  was  admitted,  by  right  of  birth,  on  the  14th  of  October, 
1810. 

4.  On  this  state  of  facts,  it  was  contended  on  the  part  of  the 
objector,  that,  as  the  said  William  Saunders  derived  his  right  to  be 
admitted  as  a  freeman  of  the  said  borough  through  his  father,  from 
and  through  whom  alone  he  could  claim,  and  as  it  was  necessary  by 
the  82d  section  of  the  Beform  Act,  2  W.  4,  c.  46,  that  the  father,  to 
give  him  the  right  claimed  (viz.  to  be  on  the  list  of  freemen  voting 
lor  the  borough),  should  have  been  admitted  a  freeman,  or  have  been 
entitled  to  be  admitted  as  a  freeman,  previously  to  the  1st  day  6f 
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March,  1881,  and  that,  as  he  (the  father)  was  not  admitted  till  the  2d 
of  May,  1831,  nor  entitled  to  be  admitted  till  he  came  of  age,  on  the 
4th  day  of  April  in  that  year,  his  right  to  be  placed  on  the  list  of 
freemen  voting  for  that  borough  eould  not  be  sustained. 

6.  On  the  other  side,  it  was  eontended,  in  support  of  the  vote,  that, 
although  the  father  could  not  have  been  admitted  as  a  freeman  till  he 
came  of  age,  he  had  an  inchoate  right  to  be  so  admitted  previously  to 
the  Ist  day  of  March,  1831,  which  was  perfected  on  his  coming  of 
age ;  and  that  this  was  sufficient  to  satisfy  the  provisoes  of  the  82d 
section  of  the  Beform  Act,  and  to  sustain  the  vote. 

*131  *^'  ^^^  revising  barrister  held  that  the  said  William  Saunders 
^  originally  derived  his  right  from  or  through  his  father,  and  that 
there  was  no  one  from  or  through  whom  he  thus  derived  bis  right 
who  was  a  freeman  or  entitled  to  be  a  freeman  previously  to  the  1st 
day  of  March,  1831,  and  that  the  vote  could  not  be  sustained:  and 
he  struck  his  name  out  of  the  list. 

7.  If  the  revising  barrister  was  right  in  this  opinion,  the  list  of 
freemen  for  this  borough  was  to  remain  as  it  is :  if  he  was  not  right, 
the  list  was  to  be  amended  by  inserting  the  names  of  the  appellant 
William  Saunders,  and  John  Gaydon,  an  appellant  thereinafter  men- 
tioned, in  a  consolidated  appeal.  And  he  declared  that  the  appeal  of 
the  said  John  Gaydon  and  this  appeal  depended  on  the  same  decision, 
and  ought  to  be  consolidated :  ana  he  named  Gaydon  to  be  appellant, 
and  the  town  clerk  of  Barnstaple  to  be  respondent. 

8.  The  name  of  John  Gaydon  stood  in  the  list  of  the  freemen  for 
the  borough  of  Barnstaple  entitled  to  vote  at  the  election  of  members 
of  Parliament  for  that  borough,  thus, — 


Chrlttiaii  Aod  aumiuiie  of  Mch  freenuui 
at  ftill  length. 

B  M^^V^9   ^p4     WH^^#^B^^W 

Jobn  Gaydoo. 

Boiitport  St^t 

TT.  M,  Cooke,  Q.  C.  (with  whom  was  JTie  Hon.  JS,  Bourhe),  for  the 
appellant. — The  revising  barrister,  it  is  submitted,  has  taken  an  erro> 
neous  view  of  the  second  proviso  in  the  S2d  section  of  the  2  W.  4,  c 
45.  That  section  enacts,  that  ''  every  person  who  would  have  been 
entitled  to  vote  in  the  election  of  a  member  or  members  to  serve  in ' 
any  future  Parliament  for  any  city  or  borough  not  included  in  the 
schedule  marked  A.  to  this  Act  annexed,  either  as  a  burgess  or  free- 
*141   ^^^*  *^^f  ^^  ^^®  ^^V  ^^  London,  as  a  freeman  and  liveryman,  if 

-'  this  Act  had  not  been  passed,  shall  be  entitled  to  vote  in  such 
election,  provided  such  person  shall  be  duly  registered  aocordin?  to 
the  provisions  hereinafter  contained ;  but  that  no  such  person  shall 
be  so  registered  in  any  year,  unless  he  shall  on  the  last  day  of  July  in 
such  year  be  qualified  m  such  manner  as  would  entitle  him  then  to 
vote  if  such  day  were  the  day  of  election  and  this  Act  had  not  been 
passed,  nor  unless,  where  he  shall  be  a  burgess  or  freeman  or  freeman 
and  liveryman  of  any  city  or  borough,  he  shall  have  resided  for  six 
calendar  months  next  previous  to  the  last  day  of  July  in  such  year 
within  such  city  or  borough/'  Ac,  &c.    "  Provided  always,  that  no 
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person  who  sball  have  been  elected,  made,  or  admitted  a  burgess  or 
freeman  since  tbe  1st  of  Marcb,  1831,  otherwise  tban  in  respect  of 
birth  or  servitude,  or  who  shall  hereafter  be  elected,  made,  or  admitted 
a  burgess  or  freeman  otherwise  than  in  respect  of  birth  or  servitude, 
shall  be  entitled  to  vote  as  such  in  any  such  election  for  any  citv  or 
borouffh  as  aforesaid,  or  to  be  so  registered  as  aforesaid :  Provided 
also,  that  no  person  shall  be  so  entitled  as  a  burgess  or  freeman  in  respect 
of  birth,  unless  his  right  be  originally  derived  from  or  through  some  person 
who  was  a  burgess  or  freeman,  or  entitled  to  be  admitted  as  a  burgess  or 
freeman,  previofisly  to  the  1st  of  March,  1881,  or  from  or  through  some 
person  who  since  that  time  shall  have  become  or  shall  hereafter 
become  a  burgess  or  freeman  in  respect  of  servitude."  The  question 
is,  whether  by  that  section  the  right  of  freemen  and  burgesses  to  vote 
in  right  of  birth  and  servitude  is  preserved  to  them  in  perpetuity,  or 
only  to  the  sons  of  those  who  were  burgesses  or  freemen  or  entitled 
to  be  admitted  as  burgesses  or  freemen  on  the  1st  of  March,  1831, — 
the  day  on  which  the  first  Reform  Bill  was  brought  into  the  House 
of  Commons.  At  the  *time  of  the  passing  of  the  Iteform  Act,  p^^^ 
the  right  of  voting  as  a  burgess  or  freeman  was  obtainable  by  ^ 
purchase  or  by  gift,  and  in  some  boroughs  by  marriage,  as  well  as  by 
birth  and  servitude.  The  object  of  the  82d  section,  as  Maule,  J., 
observes,  in  Croucher,  app.,  Browne,  resp.,  2  C.  B.  97,  107  (E.  C.  L. 
R.  vol.  67),  1  Lutw.  Reg.  Cas.  888,  was,  *^  to  prevent  the  repetition  of 
the  corrupt  practices  that  had  before  existed  in  certain  boroughs,  of 
making  on  some  particular  occasion  a  large  number  of  new  voters, 
for  the  purpose  oi  swamping  the  old  constituency."  The  present 
claimant  clearly  is  not  one  whom  the  legislature  intended  to  exclude. 
The  words  "  from  or  through,"  the  revising  barrister  construes  to 
mean  claiming  by  direct  descent  from  his  father,  and  therefore,  he 
holds,  where,  as  here,  the  &ther  was  not  of  age  on  the  1st  of  March, 
1881,  the  son  acquires  no  vote.  That  clearlv  is  not  the  meaning  of 
the  Act.  This  person  claims  from  bis  grandrather,  through  his  father. 
Gale,  app.,  Chubb,  resp.,  4  C.  B.  41  (E.  C.  L.  R.  vol.  56),  1  Lutw.  Reg. 
Cas.  644,  is  precisely  in  point.  The  corporation  of  Malmesbury  con* 
sists  of  four  classes  of  burgesses  or  freemen, — 1.  capital  burgesses,  (in 
whom  alone  was  the  right  of  voting  prior  to  the  passing  of  the  Reform 
Act), — 2.  assistant  burgesses, — 8.  landholders,— 4.  free  burgesses  pr 
commoners.  Vacancies  in  the  third  class  are  supplied  from  the  fourth, 
by  seniority,  and,  in  the  other  classes  respectively,  by  election.  It 
was  held  that  one  who  was  a  member  of  the  fourth  class,  by  right  of 
birthj  before  the  1st  of  March,  1881,  and  became  a  '^  capital  burgess'^ 
l^  election  after  that  day,  was  not  disqualified  as  an  elector  by  the  2 
w.  4^  c.  46,  s.  82.  But  for  the  second  proviso  in  that  section,  the 
sons  of  honorary  freemen  would  have  been  entitled  to  be  registered. 
Mr.  BUiott  remarks  upon  this  section, — Elliott  on  Registration,  2d 
edit.  214, — ''  The  elective  rights  of  all  buigesses  and  freemen  and  of 
the  freemen  *and  liverymen  of  tbe  city  of  London  are  reserved  r^^^ 
in  perpetuity,  subject  to  the  exceptions  and  conditions  mentioned  '-  . 
in  this  section.  Thus,  persons  made  or  admitted  burgesses  or  freemen 
after  the  1st  dav  of  March,  1881,  will  not  have  the  right  to  be  regis- 
teredf  unless  adfmitted  in  respect  of  birth  or  servitude ;  and,  further, 
where  the  claim  is  in  respect  oi  birth,  the  right  must  be  originally 
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derived  from  or  tbrongh  some  person  who  was  actually  a  burgess  or 
freeman,  or  entitled  to  be  admitted  as  sach,  previoaslj  to  the  Ist  dajr 
of  March,  1881,  or  from  or  through  some  person  who  since  that  time 
has  become  a  burgess  or  freeman  in  respect  of  servitude.  Thus,  all 
honorary  freemen  and  burgesses  made  after  the  1st  day  of  March, 
1831,  are  excluded  from  the  right  of  voting;  so,  also,  it  would  appear, 
persons  acquiring  their  freedom  by  marriage  subsequently  to  that 
day."  To  this  the  editor  appends  the  following  note,  putting  this 
very  case, — "The  following  question  has  been  raised  upon  these  words, 
whether  a  fVeeman  by  birth  is  entitled  to  vote,  whose  grandfather  was 
actually  a  freeman  previously  to  the  1st  day  of  March,  1831,  but  his 
father,  being  under  age  at  that  time,  was  not  entitled  to  be  admitted 
till  after  that  date.  It  is  contended  that  his  right,  though  directly 
derived  through  his  father,  was  originally  derived  from  the  grand- 
father. Such  a  construction  appears  consistent  with  the  words  and 
principle  of  the  proviso."  [Byles,  J. — The  claimant  is  within  the 
qualifying  words:  the  only  question  is  whether  he  is  disqualified  by 
the  proviso.]  It  is  submitted  that  he  is  not.  Some  light  may  De 
thrown  upon  the  matter  by  a  reference  to  the  4th  and  5th  sections  of 
the  Municipal  Corporation  Reform  Act,  5  &  6  W.  4,  c.  76,  amended 
by  the  7  W.  4  &  1  Vict.  c.  78,  s.  27.  [Bylks,  J. — Those  provisions 
merely  reserve  the  rights,  whatever  they  might  be.] 
♦171  *Dowde3tvell  for  the  respondent. — The  evident  intention  of 
-'  the  second  proviso  in  the  S2d  section  of  the  Reform  Act,  was, 
to  limit  the  right  to  vote  in  respect  of  freedom  by  birth  to  those  who 
were  themselves  entitled  to  be  admitted  freemen  on  the  1st  of  March, 
1831,  or  who  are  the  immediate  descendants  of  those  so  entitled  on 
that  day;  and  not  to  extend  it  to  all  time.    From  whom  did  this 

gerson  derive  his  right  ?  From  his  father,  not  from  his  grandfather. 
uppose  the  son  of  a  freeman  died  without  having  been  admitted, 
though  it  might  be  otherwise  in  some  boroughs,  in  Barnstaple  it  is 
plain  the  grandson  could  not  be  admitted.  In  Ashby  v.  White,  2  Ld. 
Raym.  938,  943,  6  Mod.  46,  1  Salk.  19,  8  Salk.  17,  Ld.  Holt  524, 
Powys,  J.,  says :  '•  There  is  a  vast  intricacy  in  determining  the  right 
of  electors,  and  there  is  a  variety  and  a  different  manner  and  right  of 
election  in  every  borough  almost.  As,  in  some  boroughs,  every 
potwaller  has  a  right  to  vote ;  in  some,  residents  only  vote ;  and  in 
others,  the  outlying  burgesses  that  live  a  hundred  miles  off:  nay,  I 
know  Ludlow,  a  borough  where  all  the  burgesses'  daughters*  husbands 
have  a  right  to  vote."  [Byles,  J. — Was  there  in  this  borough  a 
right  acquired  by  servitude?]  That  is  common  to  all  boroughs.  In 
respect  of  birth,  the  revising  barrister  finds,  that,  in  Barnstaple,  the 
party  must  claim  through  his  father.  [Cooke. — It  may  be  conceded, 
that,  if  the  father  had  never  taken  up  his  freedom,  the  son  could  not 
take  from  his  grandfather.]  The  contention  before  the  revising 
barrister  was,  that  the  father  had  an  inchoate  right  to  be  admitted  a 
freeman  prior  to  the  1st  of  March,  1881.  If  that  be  so,  a  child  in 
ventre  sa  mere  might  acquire  the  right  [Eblb,  C  J. — ^Yonr  conten- 
tion is  that  the  right  in  respect  of  freedom  by  birth  is  continued  only 
for  one  generatiou  ?]  Yes.  [Eble,  C.  J. — I  do  not  see  why  a  free- 
*181  ^^^^^  ^^  should  have  *the  franchise  preserved  to  him,  and  not 
-'  his  son's  son.]    The  limit  was  an  iffbitrary  one,  no  doubt:  but 


COMMON  BBNCH  REPORTS.    (18  J.  SCOTT.    N.  S.)         18: 

it  must  be  borne  in  mind  that  this  was  the  result  of  a  compromise  ia 
Parliament.  If  this  man's  father  had  died  under  twenty-one,  the  son 
B&yer  could  have  been  admitted  by  right  of  birth:  he  must  derive 
the  right  from  a  person  who  was  admitted  or  entitled  to  be  admittetl. 
[Btlss,  J. — Do  you  find  any  instance  in  the  Act  of  a  reserved  riglit 
being  continued  for  one  generation  only?  Erle,  C.  J. — The  right  is 
certainly  continuous  as  regards  the  votes  of  freemen  by  servitude: 
and  so  I  should  say  the  Legislature  intended  that  the  freeman  should 
transmit  the  right  in  respect  of  birth  so  long  as  he  has  lineals.]  Could 
a  man  claim  from  his  maternal  grandfather  7  As  to  Gale,  app.,  Chubb, 
resp^  4  C.  B.  41  (E.  C.  L.  B.  vol.  56),  1  Lutw.  Beg.  Cas.  544,  all  that 
was  decided,  was,  that  a  man  who  was  a  member  of  the  fourth  class 
of  burgesses  or  freemen  hy  right  of  birth  before  the  1st  of  March,  1831, 
did  not  lose  any  right  which  that  gave  him,  by  being  promoted  to  the 
first  class. 

Cooke  was  not  called  upon  to  reply. 

Erle,  C.  J. — I  think  tne  revising  barrister  was  wrong  in  this  case. 
The  question  is,  whether  the  right  of  voting  as  freemen  is  by  the  32d 
section  of  the  Beform  Act  preserved  to  freemen  (by  birth)  for  one 
descent  only,  or  is  preserved  continuously  to  the  lineal  descendants 
of  one  who  was  a  burgess  or  freeman,  or  entitled  to  be  admitted  a 
burs:es3  or  freeman,  previously  to  the  1st  of  March,  1831.  I  think 
the  Legislature  intended  to  preserve  it  continuously  to  all  descendants 
of  burgesses  or  freemen.  The  S2d  section  begins  with  a  general 
enactment  that  every  person  who  would  have  been  entitled  to  vote  ia 
the  election  of  a  member  *or  members  to  serve  in  any  future  r^^^Q 
Parliament  for  any  city  or  borough  (not  disfranchised),  either  ^ 
as  a  burgess  or  freeman,  or  in  London  as  a  freeman  and  liveryman, 
if  the  Act  had  not  been  passed,  shall  be  entitled  to  vote,  being  duly 
registered.  Then  comes  a  proviso  that  no  person  who  shall  have  been 
or  who  shall  hereafter  be  elected,  made,  or  admitted  a  burgess  or 
freeman,  otherwise  tJian  in  respect  of  birth  or  serviiude,  shall  be  entitled 
to  vote  or  be  registered.  The  right,  therefore,  to  vote  is  preserved  to 
all  who  become  freemen  by  birth  or  servitude.  Then  comes  the 
proviso  or  exception  upon  which  this  question  arises, — "Provided 
also  that  no  person  shall  be  so  entitled  as  a  burgess  or  freeman  in 
respect  of  birth,  unless  his  right  be  originally  derived  from  or  through 
some  person  who  was  a  burgess  or  freeman,  or  entitled  to  be  admitted 
a  burgess  or  freeman,  previously  to  the  1st  of  March,  1831."  This 
is  a  limitation  upon  the  general  enactment  contained  in  the  earlier 
part  of  the  section.  I  think  the  present  claimant  fulfils  the  require- 
ment of  the  proviso.  He  derives  his  right  to  be  admitted  a  freeman 
by  or  through  a  person  who  was  a  freeman  previously  to  the  1st  of 
March,  1831,  viz.,  from  his  grandfather.  His  grandfather  was  admitted 
a  freeman  by  right  of  birth  in  1810,  and  his  father  became  entitled  to 
be  admitted  on  the  4th  of  April,  1831,  and  was  actually  admitted  ou 
the  2d  of  May  in  that  year.  I  think  the  Legislature  intended  to  pre- 
serve the  right  of  voting  to  freemen  by  birth  as  a  continuous  lineal 
right  to  all  persons  claiming  to  be  freemen  by  or  through  some  person 
having  that  right  at  the  time  limited  by  the  Act,  and  did  not  intend. 
to  restrict  it  to  one  generation  after  the  passing  of  the  Act.  This 
p  rson  claims  from  his  grandfather  and  through  his  father.    I  am 
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coDfirmed  in  that  view,  because  the  Legislature  has  preserved  the 
«9ni   ^S^^  ^^  freemen  by  servitude,  and  enacted  that  persons  ^claim- 

-l  ing  by  descent  from  freemen  by  servitude  are  to  be  continued 
in  their  right  in  perpetuity ;  for,  the  proviso  goes  on, — "  or  from  or 
through  some  person  who  since  that  time  [viz.,  the  1st  of  March, 
1831],  shall  have  become  or  shall  hereafter  become  a  burgess  or 
freeman  in  respect  of  servitude."  It  contemplates,  therefore,  the 
preservation  of  the  right  in  all  future  time  to  the  sons  of  freemen  by 
servitude ;  and  it  is  in  the  highest  degree  improbable  that  the  Legis- 
lature should  have  intended  to  limit  the  right  in  the  case  of  freemen 
by  birth  to  one  generation.  The  revising  barrister  here  finds,  that, 
in  the  borough  of  Barnstaple  "  the  sons  of  freemen  are  entitled,  on 
proving  their  father's  marriage,  that  they  were  born  of  that  marriage, 
and  that  they  have  attained  the  age  of  twenty-one  years,  to  be  admitted 
as  freemen,  but  that  they  cannot  claim  from  or  through  any  other  relative 
than  their  father.  But  I  take  it  that  statement  is  to  be  construed  with 
reference]  to  this  statute.  No  doubt,  a  freeman  claiming  by  lineal 
descent  must  claim  through  his  father.  The  statute  clearly  did  not 
contemplate  that  no  freeman  should  claim  in  right  of  birth  unless  his 
father  was  admitted  or  entitled  to  be  admitted  a  freeman  on  the  1st 
of  March,  1881.  The  decision  of  the  revbing  barrister  must  be 
reversed. 

Btlbs,  J. — ^I  am  of  the  same  opinion.  I  have  paid  the  utmost 
attention  to  Mr.  DowdeswelTs  argument:  but  I  cannot  entertain  a 
doubt  as  to  the  true  construction  of  this  proviso.  The  facts  are 
extremely  simple.  In  this  borough,  prior  to  the  passing  of  the 
Reform  Act,  freemen  by  birth  were  entitled  to  vote.  In  the  year 
1810,  the  grandfather  of  the  claimant  was  admitted  a  freeman  by 
birth.  At  the  time  mentioned  in  the  Act,  viz.,  the  1st  of  March, 
1831,  his  son  (the  &ther  of  the  claimant)  was  a  minor.  He  came  of 
*211  ^^^  ^^        ^^  ^^  April  in  that  year,  and  was  admitted  a  *free- 

^  man  by  right  of  birth  on  the  2d  of  May.  It  is  plain,  therefore, 
that  the  claimant  is  within  the  preserving  words  of  the  32d  section 
of  the  Reform  Act,  and  entitled  to  be  registered,  unless  his  right  is 
taken  away  by  the  second  proviso.  But  it  seems  to  me  that  he 
satisfies  that  proviso ;  for,  he  claims  by  or  through  some  person  who 
was  a  burgess  or  freeman  previously  to  the  1st  of  March,  1831.  There 
is  no  reason  why  the  words  ^*  his  father"  should  be  substituted  for 
''some  person."  And  there  is  no  instance  throughout  the  Act  in 
which  the  right  of  voting  is  preserved  for  one  generation  only. 

Keating,  J. — I  am  of  the  same  opinion.  The  question  raised  by 
the  case  is,  whether  a  freeman  by  birth  is  entitled  to  vote,  where  his 
father  was  entitled  as  a  freeman  before  the  1st  of  March,  1881,  and 
his  father,  not  being  then  of  age,  was  not  entitled  to  be  admitted  a 
fVeeman  until  after  that  date.  Looking  at  the  whole  scheme  of  the 
enactments  contained  in  the  Reform  Act,  I  think  it  was  not  the  inten- 
tion of  the  Legislature  by  anything  contained  in  the  32d  section  to 
exclude  such  a  person  from  tn«  exercise  of  the  franchise. 

Decision  reversed. 
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♦County  of  Leicester. — ^Northern  Division. 
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GEOBGE  STEELE,  Appellant ;  JOHN  ALLEYNE  BOSWOBTH, 

Respondent.    Nov.  18. 

In  l69Sy  tbe  Bui  of  Ratland  founded  a  hospital  at  Bottoaford  for  fourteen  poor  men ;  and  hj 
a  deed  of  1762  the  lands  belonging  thereto  were  vMied  in  inittees,  in  tmst  to  permit  the  rectors 
Ibr  the  time  being  of  two  parishes  named  to  reoeire  the  rents  and  profits,  and  thereout  pay 
to  eaeh  of  tb«  fonrteen  inmates  eerlain  perlodloal  sums  (in  the  whole  amoanting  to  0/.  12«.  8«f. 
per  aBoam),  and  to  expend  upon  them  oertain  other  same  in  clothing,  coals,  medical  and  other 
attendance,  ike  Since  the  year  1778,  the  trustees  had  been  in  the  habit  of  silowing  the  surplus 
rerenue  to  be  distributed  amongst  the  inmates  of  the  hospital,  so  that  each  had  down  to  the 
present  time  been  in  the  receipt  of  9«.  2d,  per  week,  ezelusive  of  the  allowance  for  clothing, 
A«. :  but  there  appeared  nothing  In  the  deed  of  1762  to  warrant  this  increased  allowance : — 

Held,  that  tha  iaaafeeahad  not  any  equitable  fVeebold  estate  or  Interest  in  the  lands 
bahmging  to  tha  hospital,  so  as  to  entitle  them  to  be  registered  for  the  county. 

At  a  Gourt  held  to  revise  the  lists  of  voters  for  the  northern  division 
of  the  county  of  Leicester,  at  BottesFord,  John  Alleyne  Bosworth 
duly  objectedf  to  G^rge  Steele  as  not  having  been  entitled  on  the  last 
day  of  July,  1864,  to  have  his  name  retained  upon  the  list  of  voters 
for  the  parish  of  Bottesford,  in  the  said  division. 

1.  The  name  of  Oeorge  Steele  stood  on  the  copy  of  the  register  of 
tbe  said  parish  as  follows : — 


ChriitiaB  aad  sor* 
BMne. 

^.^ 

Katwe  of  noaliflea* 

tiOB. 

Street,  lane.  Ac,  where  tbe  pro- 
per^ ia  eitaatet  kc.  or  name 
of  the  property,  tf  known  by 
any,  Ac 

Steele,  George. 

Bottesford. 

• 

Freehold  Interest 
inland. 

Hospital  land. 

2.  It  was  proved  in  evidence  before  the  revising  barrister,  that 
George  Steele  was  an  inmate  of  the  Bottesford  Hospital  for  men,  in 
the  same  parish,  founded  by  the  Earl  of  Rutland  in  or  about  the  year 
1692,  which  from  time  to  time  was  augmented  until  the  year  1762, 
when  certain  lands  and  tenements  in  Bottesford,  Muston,  Abkettleby, 
Holwell,  and  Long  Clawson,  were  reconveyed  to  certain  trustees 
therein  named,  and  which  conveyance, — after  reciting  that  tbe  rents 
of  premises  comprised  in  certain  indentures  ^therein  recited  had  r^n^ 
for  some  time  been  found  sufficient  for  the  support  of  fourteen  ^ 
poor  people,  and  the  said  Duke  b3ing  desirous  to  extend  the  said 
charity  to  the  maintenance  of  two  other  poor  persons,  had  directed  two 
more  to  be  added  to  the  twelve  poor  people  already  provided  for  out 
of  the  revenues  of  the  said  hospital, — declared  that  the  said  trustees 
'should  stand  possessed  of  the  said  lands  and  tenements,  upon  the  fol- 
lowing trusts,  that  is  to  say,  ''  In  trust  that  they  the  said  trustees  and 
the  survivors  and  survivor  of  them  should  permit  and  sufter  the 
rectors  of  the  rectories  of  Bottesford  and  Harly,  respectively,  for 
ever,  to  receive  and  take  the  rents  and  profits  of  all  and  singular  tbe 
said  messuages,  lands,  and  premises  thereby  respectively  granted,  bar- 
gained, and  sold,  as  often  as  the  same  should  become  due  and  payable, 
to  the  intent  and  purpose  that  they  the  said  rectors  and  their  succes- 
sors, or  the  rectors  for  the  time  being  of  Bottesford  and  Harly  afore- 
respectively;  for  ever,  should  and  would  by  and  out  of  tbe  said 
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rents  and  profits  pay  and  distribute  to  the  fourteen  poor  men  who 
then  were  or  thereafter  should  be  legally  and  rightfully  admitted  into 
and  placed  in  the  said  hospital,  that  is  to  say;  to  each  and  every  of 
them  once  in  every  month  the  sum  of  lOs,  8d.  of  current  British 
money,  and  also  the  sum  of  6d.  to  each  and  every  of  the  said  poor 
men  at  four  several  times  in  the  year,  namely,  at  Easter,  Whitsuntide, 
Bottesford  Feast,  and  Christmas,  for  pye-money ;  and  also  the  sum 
of  lOd.  to  each  and  every  of  the  said  poor  men  in  December  every 
year,  for  and  in  lieu  of  capon-money ;  and  also  in  February  and 
August  yearly  to  every  of  the  said  poor  men  6rf.  a  time  for  buying 
them  salt ;  and  also  to  every  of  them  the  said  poor  men  the  sum  oi 
lOd.  in  September  yearly  for  the  finding  them  with  candles ;  and  also 
the  sum  of  U.  6d.  every  month  to  the  fire-maker  for  the  making  each 

*241  ^^  *^'^®  ®^^^  P^^^  men's  fires;  and  also  the  sum  of  8O5.  for  each 
-'  and  every  of  the  said  poor  men  in  April  yearly  for  the  provid- 
ing every  of  them  a  suit  of  clothes,  and  to  each  and  every  of  them  a 
good  cloth  gown  and  making  at  Easter  every  other  or  second  year ; 
and  also  the  sum  of  6^.  8d.  a  man  to  the  laundress  for  washing  each 
poor  man,  at  Lady-day  and  Michaelmas  yearly,  by  even  and  equal 
portions ;  and  also,  out  of  the  said  rents,  to  find  and  provide  for  each 
of  the  said  poor  men  20  cwt.  of  hard  coals  to  be  laid  in  yearly  in  the 
mouth  of  May ;  and  also  thereout  from  time  to  time  and  at  all  times 
thereafter  to  find  and  provide  all  necessary  and  reasonable  beds  and 
bedding,  household  goods,  and  other  necessary  utensils,  for  the  use 
and  benefit  of  the  said  poor  men,  but  at  the  discretion  of  the  said 
trustees  parties  to  these  presents;  and  should  maintain,  repair,  and 
keep  the  said  hospital  or  almshouse  with  all  necessary  amendments 
and  reparations,  and  also  provide  physic  and  attendance  for  the  sick : 
And,  in  case  the  said  trustees  or  their  successors,  or  the  rectors  for 
the  time  being  of  Bottesford  and  Harly  aforesaid,  should  neglect 
or  refuse  to  act  or  concern  themselves  in  the  said  trust  pursuant 
to  and  to  be  guided  by  the  directions  aforesaid,  then  and  in  such 
case  it  was  thereby  declared  and  agreed  by  and  between  all  the  said 
parties  to  these  presents,  and  the  said  John  Duke  of  Rutland  (party 
thereto)  did  authorize  and  empower  the  said  trustees  or  any  three  of 
them,  by  any  writing  under  their  hands  respectively,  and  also  any 
subsequent  grantees  of  the  said  preo^ises,  to  nominate  and  appoint 
three  or  more  honest  and  discreet  persons  to  act  and  be  concerned  in 
the  said  trust,  in  such  manner  as  the  rectors  aforesaid  or  any  of  them 
might  or  were  to  do  by  virtue  of  these  presents  and  of  the  powers 
aforesaid :  And  it  was  thereby  declared  and  agreed  by  and  between 
i^Q£i  all  the  said  ^parties  to  these  presents,  and  the  said  John  Duke 
-'  of  Rutland  (party  thereto)  did  declare,  that  the  sole  power  of 
nominating  and  appointing  any  person  or  persons  whatsoever  to  be 
placed  and  admitted  in  the  said  hospital  should  be  and  remain  in 
the  said  present  Duke  (party  thereto)  and  his  heirs  male  forever; 
and,  in  case  of  failure  of  such  heirs  male,  then  the  lord  or  lords  of  the 
manor  of  Bottesford  aforesaid  at  the  time  of  such  failure,  and  their 
successors,  lord  or  lords  for  the  time  being  there,  should  have  the 
right  of  nomination  and  placing  of  poor  persons  in  such  manner  a.^ 
the  said  Duke  then  had,  and  his  heirs  might  have:  And  it  was  further 
(declared,  that»  in  case  any  of  the  said  poor  men,  after  such  their  nomi- 
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nation  or  admission  into  the  said  hospital,  shoald  any  ways  abuse  the 
said  charity  by  their  immoral-like  profaneness  or  lewdness,  or  other 
misbehaviour,  then  it  shoald  and  might  be  lawful  for  and  be  in  the 
power  of  the  said  then  present  Duke  (party  thereto)  or  bis  heirs,  or, 
for  &ilare  of  such,  for  the  lords  of  Bottesford  and  their  successors  or 
lords  of  Bottesford  for  the  time  being,  to  remove  and  displace  such 
person  or  persons,  so  as  be  or  they  should  have  no  benefit  or  advantage 
of  the  said  charity,  and  to  nominate  and  appoint  any  other  person  or 
persons  in  the  place  and  stead  of  such  person  or  persons  so  to  be 
removed." 

8.  In  the  said  conveyance  is  also  contained  a  declaration  that  the 
said  trustees  should  demise  or  lease  all  or  any  part  of  the  said  pre* 
mises  for  a  term  not  exceeding  twenty -one  years,  so  as  upon  every 
such  lease  there  be  reserved  the  full  and  improved'  rent,  without  any 
fine  to  be  paid. 

4.  It  was  farther  proved  that  the  said  George  Steele  was  paid  by 
the  trustees  of  the  hospital  the  sura  of  95.  2d,  per  week ;  that  the 
appointment  of  the  hospital  men  by  the  Duke  of  Butland  for  the  time 
being  was  *by  word  of  mouth  or  by  letter  to  his  agent  who  re-  r^^/» 
duced  such  appointment  in  writing,  and  forwarded  it  to  the  ^  ■ 
parties  so  appointed  ;  that  there  was  in  the  said  hospital  a  common 
nail  where  the  hospital  men  had  their  meals ;  that  each  man  occupied 
a  separate  room  with  a  pantry,  and  that  all  the  apartments  were  num- 
bered ;  that  the  entrance  to  the  said  hospital  is  by  one  outer  door 
into  a  passage  at  the  end  of  which  is  a  second  door,  and  all  the  inner 
doors  of  the  said  apartments  open  into  the  said  passage;  that  a 
matron  is  appointed  by  the  said  trustees,  who  has  apartments  allotted 
to  her,  and  who  receives  a  salary  of  20/.  per  annum,  and  whose  duties 
consist  in  the  general  superintendence  of  the  hospital,  in  cleaning 
the  apartments,  and  in  cooking  and  washing  for  the  said  hospital 
men ;  that  the  said  hospital  men  pay  no  rates  or  taxes,  and  never 
repair  the  apartments ;  tnat  they  enjoy  the  use  of  an  orchard  and  gar- 
den adjoining  the  hospital,  and  are  supplied  from  the  funds  of  the 
trust  with  coal,  medicine,  medical  attendance,  and  all  necessaries 
(except  meat  and  provisions);  that  they  also  receive  a  cloak  apiece 
once  in  two  years;  that  they  have  uninterrupted  enjoyment  of  their 
apartments,  together  with  a  k^y,  and  with  a  power  of  ingress  and 
egress  at  any  time,  but  that,  after  9  o'clock  at  night,  the  matron  by 
arrangement  among  the  hospital  men  locks  the  outer  door,  and  hangs 
up  the  key  in  the  passage;  that  no  instance  has  been  known  of  any 
one  of  the  hospital  men  being  removed,  although  a  power  of  amotion 
is  contained  in  the  deed,  for  immorality,  profaneness,  lewdness,  or 
other  misbehaviour ;  nor  has  any  instance  been  known  of  any  of  the 
poor  men  having  ever  sublet  their  apartments ;  that,  jsls  the  rents  of 
the  said  lands  and  tenements  mentioned  in  the  said  deed  of  recon- 
veyance increased,  such  increased  rents  were  distributed  amongst  the 
hospital  men  from  time  to  time ;  *and  that,  so  far  back  as  the  r^yy 
year  1778,  each  man  has  been  in  receipt  of  upwards  of  10^.  per  '- 
annum,  and  each  man  is  now  in  actual  receipt  of  95.  2c/.  pei  week, 
exclusive  of  the  coals  and  gown. 

5.  Upon  proof  of  the  above  fieicts,  the  revising  barrister  held,--*- 
First|  that,  although  the  weekly  payments  to  each  of  the  hospital  men 
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amounted  to  more  than  lOZ.  per  year,  as  the  power  of  appointment 
and  amotion  expressed  in  the  deed  appeared  to  him  to  be  discretion- 
ary  with  the  Duke  of  Batland  for  tne  time  being,  the  said  George 
Steele  had  not  such  on  equitable  freehold  interest  in  land  as  to  entitle 
liim  (under  the  provisions  of  the  2  W.  4,  o.  45,  s.  18)  to  have  his 
name  retained  upon  the  register  of  voters  for  the  said  parish  of  Bottes- 
ford,  in  the  said  division  of  the  said  county, — Secondly,  that,  even  if 
that  were  not  so,  the  said  George  Steele  was  simply  a  member  of  an 
eleemosynary  institution,  and  as  such  was  not  entitled  to  have  his 
name  retained  upon  the  said  register. 

6.  There  were  thirteen  other  names  upon  the  existing  register  for 
the  said  parish,  and  two  on  the  list  of  new  claimants,  whose  right  to 
be  retained  or  otherwise  depended  upon  the  decision  of  the  Court  in 
the  case  of  George  Steele. 

7.  The  revising  barrister  expunged  the  names  of  the  said  thirteen 
persons  on  the  old  register,  and  disallowed  the  said  two  new  claims. 

8.  If  the  Court  should  be  of  opinion  that  the  revising  barrister 
was  wrong,  then  the  name  of  the  said  George  Steele,  together  with 
the  names  of  the  thirteen  other  persons,  were  to  be  restored  to  the 
register,  and  the  two  new  claims  were  to  be  allowed. 

Mellish  (Q.  C),  for  the  appellant. — It  will  not  be  disputed,  that,  if 
these  persons  have  any  estate  at  all,  it  is  an  equitable  freehold  for 

*281  '^'  ^^^  ^^^^  &^A%  that  *the  inmates  of  this  hospital  are  remo- 
^  vable  only  for  misbehaviour.  Then  does  the  mere  circumstance 
of  this  being  a  charitable  foundation  prevent  the  parties  from  acquir- 
ing the  franchise?  If  an  estate  be  given  to  a  man  from  motives  of 
eharity,  that  clearly  will  not  prevent  the  donee  from  acquiring  the 
right  to  vote.  According  to  the  deed  set  out  in  the  case,  certain 
sums  are  to  be  paid  to  each  of  the  fourteen  inmates  of  Bottesford  Hos- 
pital, which  in  the  aggregate  exceed  10^  per  annum.  No  mode  of 
disposing  of  the  surplus  arising  from  the  increase  in  the  value  of  land 
is  pointed  out :  but  it  is  found  as  a  fact  that  the  trustees  do  divide 
the  whole  surplus  among  the  inmates ;  and  it  must  be  assumed  that 
that  is  in  accordance  with  the  true  construction  of  the  deed.  If  the 
trustees  were,  without  just  cause,  to  remove  one  of  these  persons, 
would  he  not  have  a  remedy  by  bill  in  equity  to  recover  his  aliquot 
share  of  the  rents  ?  If  so,  he  clearly  has  an  equitable  freehold  within 
the  18th  section  of  the  Beform  Act.  In  Davis,  app.,  Waddington, 
resp.,  7  M.  &  G.  87  (E.  C.  L.  B.  vol.  49),  8  Scott  N.  B.  807,  1  Lutw. 
Beg.  Cas.  159,  the  inmates  of  Jesus  Hospital,  Bothwell,  were  held  not 
to  have  such  an  estate  as  entitled  them  to  be  registered  as  freeholders, 
because  the  trustees  had  power  to  remove  them  ^^  toties  qudties  sibi 
conveniens  fore  videbitur."(a) — In  Simpson,  app.,  Wilkinson,  resp.,  7 
M.  &  G.  50,  8  Scott  N.  B.  814,  1  Lutw.  Beg.  Cas.  168,  the  qualifica- 
tion  in  respect  of  which  the  right  to  vote  was  claimed,  was,  the  room 
in  which  the  party  lived,  and  not  the  share  in  the  profits  of  the  land. 
That  case  has  been  observed  upon  and  somewhat  shaken  since.  The 
cases,  however,  which  will  be  mainly  relied  upon  on  the  other  side, 
«oQ-i  are  Heartley,  app.,  Banks,  resp.,  6  *N.  C.  40,  K.  k  G.  219,  and 
^J  Freeman,  app.,  Gainsford,  resp.,  11  C.  B.  N.  S.  68  (E.  C.  L.  B. 
¥oL  103),  K  &  G.  448.     In  the  former  of  these  cases,  the  cluim  was 

(a)  He  nfemd  to  » learned  note  by  Seijeant  Manning,  7  M.  A  0.  45  et  aeq. 
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of  a  borough  vote  by  the  military  knights  of  Windsor,  in  respect  of  a 
supposed  interest  in  the  houses  occapied  by  them :  and  Cockburn,  C. 
J.,  m  delivering  the  judgment  of  the  Court  says:  **  Whether  the 
interest  of  these  parties  in  the  benefits  of  the  charity  be  a  freehold 
interest  or  not,  ve  are  of  opinion  that  there  is  no  such  estate  or 
interest  in  these  houses  as  can  properly  be  deemed  an  ownership. 
The  legal  estate  is  in  the  dean  and  canons  of  Windsor ;  and,  though 
they  may  be  bound  to  allow  the  knights  to  occupy  these  houses,  yet 
it  appears  that  the  dean  and  canons  have  power  and  authority  to 
impose  such  restrictions  on  the  enjoyment  as  to  divest  the  occupation 
of  the  character  of  ownership.  The  knights  cannot  let  their  houses 
in  the  whole  or  in  part,  except  with  the  assent  and  sanction  of  the 
dean  and  canons.  The  language,  too,  of  the  grant,  and  of  the  statutes 
of  the  institution,  speaks  of  the  bouses  or  rooms  of  the  knights  (for, 
both  terms  are  used,)  in  language  inconsistent  with  the  idea  of  owner- 
ship." The  decision  in  Freeman,  app..  Gainsford,  resp.,  proceeded 
entirely  upon  the  authority  of  Heartley,  app.,  Banks,  resp.  The 
claim  there  was  in  respect  of  the  house  in  which  the  party  lived :  and 
the  Court  held  that  he  did  not  take  "an  equitable  freehold  in  the 
chambers  in  the  hospital  wherein  he  resided,  so  as  to  entitle  him  to 
vote  under  the  8  H.  6,  c.  7."  "  When,"  says  Erie,  C.  J.,  "  the 
governor  finds  him  rooms  for  his  residence,  he  does  not  confer  upon 
him  any  estate  which  he  could  enforce  by  bill  in  equity."  That,  it  is 
submitted,  is  the  true  test.  Here,  the  claim  is  in  respect  of  an  interest 
in  the  lands  themselves.  If  the  surplus  profits  are  to  go  to  the 
inmates,  they  clearly  have  an  equitable  interest  in  the  lands. 

*jffay«,  Serjt.,  for  the  respondent. — The  terms  of  the  deed  r^,Qo 
negative  there  being  any  freehold  interest  whatever  in  the  reci-  *■ 
pients  of  this  charity.  The  lands,  and  even  the  household  goods,  are 
all  vested  in  the  trustees :  all  that  the  inmates  are  entitled  to  under 
the  deed,  is,  10^.  8d.  per  month,  and  certain  other  trifling  money  pay- 
ments, amounting  altogether  to  considerably  less  than  10{.  a  year. 
And  the  trustees  are  to  do  all  the  repairs.  The  same  point  that  is 
raised  here  was  raised  in  Ashmore,  app.,  Lees,  resp.,  2  C.  B.  81  (E.  C. 
L.  R.  vol.  62),  1  Lutw.  Beg.  Cas.  887.  The  inmates  of  an  hospital  in 
the  county  of  York,  founded  and  endowed  by  the  Duke  of  N.  in 
1673,  claimed  to  be  registered  for  the  county  of  Nottingham.  It 
appeared  that  the  revenues  of  the  hospital  were  derived  from  lands, 
and  corn-rents  in  lieu  of  tithes  of  lands,  in  Yorkshire  and  Notting- 
hamshire^ which  were  vested  in  trustees ;  that  the  whole  formed  one 
fund,  out  of  which  the  trustees  paid  a  weekly  stipend  to  each  inmate ; 
that,  originally,  each  inmate  received  2«.  6d,  per  week,  and  a  certain 
weekly  allowance  of  coals  and  clothing;  but  that  the  weekly  payment 
bad  subsequently  been  increased  to  10«.;  that,  by  one  of  the  consti- 
tutions of  the  charity,  it  was  provided,  that,  if  at  the  end  of  any  year 
there  should  be  found  in  the  treasury  of  the  hospital  above  100/.,  the 
surplus  should  be  divided  amongst  the  pensioners;  and  that  the 
appointmeut  was  for  life,  no  instance  of  dismissal  being  known.  By 
an  Act  of  Parliament  modifying  the  constitutions  of  the  charity,  it 
was  provided,  that,  instead  of  having  the  surplus  revenues  distribu- 
table amongst  the  original  number  of  pensioners,  additional  pensioners 
should  be  chosen ;  and  the  trustees,  under  the  direction  of  the  Duke^ 
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were  empowered  and  directed  from  time  to  time  to  add  as  many  more 
penttioners  as  the  revenues  of  the  hospital  would  allow  (leaving  a 
sufficient  surplus  for  repairs  and  incidental  expenses) ;  and  the  trustees 
**?n  *^®^®»  under  the  directions  of  the  Duke,  to  pay  the  pensioners 
-'  stick  fixed  stipends  as  they  should  think  fix  (having  regard  to  the 
revenues  of  the  hospital),  and  to  lessen  or  increase^  vary,  change^  ancl 
alter  s\ich  weekly  stipends,  as  they  should  find  requisite,  so  that  the  stipends 
should  at  no  time  be  reduced  below  is,  hd,  a  week.  The  revising  bar- 
rister having  held  that  the  inmates  had  no  legal  or  equitable  interest 
in  the  funcls(a)  of  the  hospital  to  a  sufficient  amount  to  entitle  them 
to  be  registered,  assuming  that  they  had  no  absolute  right  to  more 
than  3s,  6d,  per  week, — the  court  affirmed  his  decision.  In  Simpson, 
app.,  Wilkinson,  resp.,  there  were  no  trustees:  the  recipients  of  the 
cnarity  were  letting  part  of  the  premises,  and  receiving  and  dividing 
the  proceeds  among  themselves.  [Byles,  J. — The  ground  stated  for 
that  decision  in  the  judgment  in  Heartley,  app.,  Banks,  resp.,  was  not 
the  real  ground  on  which  it  proceeded.]  It  was  not.  In  Freeman, 
app.,  Gainsford,  resp.,  Erie,  C.  J.,  says:  "I  do  not  accede  to  the  sug- 
gestion that  the  Court  is  put  to  its  election  between  the  case  of  Simp- 
son, app.,  Wilkinson,  resp.,  and  that  of  Heartley,  app.,  Banks,  resp. 
l^he  question  submitted  for  ihe  opinion  of  the  court  in  the  former 
case  was,  not  whether  the  claimants  had  an  equitable  freehold  in  the 
rooms  allotted  to  them,  but  whether  the  revising  barrister  was  right 
in  holding  that  a  legal  foundation  might  be  presumed,  not  necessarily 
investing  the  claimants  with  a  corporate  character.  And  the  judg* 
ment  of  the  (Dourt  was  confined  to  that."  Simpson,  app.,  Wilkinson, 
resp.,  therefore,  can  have  no  application  here.  In  Heath,  app., 
Haynes,  resp..  3  C.  B.  N.  S.  389  (E.  C.  L.  R.  vol.  91),  K.  &  G.  99,  the 
inmates  of  the  Earl  of  Leicester's  Hospital, — a  charity  regulated  by 
a  private  Act  of  Parliament,— each  had  allotted  to  him  by  the  master 
rooms  therein  of  more  than  the  yearly  value  of  101.,  of  which  he  had 
*3*>1   ^^^  exclusive  use.     The  appointment  *was  for  life,  subject  to 

*'-'  removal  for  breach  of  any  of  the  rules.  The  Court  held  that 
they  did  not  occupy  "as  owners  or  tenants"  within  the  27th  section 
of  the  Reform  Act,  and  therefore  were  not  entitled  to  be  registered. 
There,  as  here,  the  legal  and  equitable  interest  was  in  the  trustees. 

Mellish,  in  reply. — This  charity  appears  to  have  been  founded  in  or 
about  the  year  1692,  under  what  circumstances  is  not  now  known. 
In  1762,  when  the  deed  referred  to  in  the  case  was  made,  some  addi- 
tional lands  were  probably  given  to  the  hospital :  but  there  is  no 
resulting  trust  in  the  Duke,  nor  any  reservation  enabling  him  to  deal 
with  the  funds  at  all.  The  whole  profits  of  the  land  are  to  be  devoted 
to  the  objects  of  the  Duke's  bounty :  and  the  case  finds  that  since  the 
year  177^  the  entire  rents  have  been  so  distributed :  and  the  presump- 
tion is  that  that  was  done  in  conformity  with  the  deed.  The  general 
nature  of  deeds  of  this  kind  was  considered  in  The  Attorney-General 
V.  The  Drapers'  Company,  2  Beavan  508.  Lord  Langdale,  M.  R., 
there  says,  that,  "in  every  case  where  the  general  purpose  of  a  gift  or 
conveyance  is  declared  to  be  a  charity,  and  the  particular  payments 
do  not  exhaust  the  whole  fund,  any  surplus  will  belong  to  the  charity, 
unless  there  are  other  circumstances  from  which  a  contrary  intention 

(a)  Land*  7 
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of  the  testator  can  be  collected."  In  Ashmore,  app.,  Lees,  resp.,  there 
was  an  express  provision  that  the  trustees  were  to  apply  the  surplus 
revenues  in  a  particular  way,  viz.,  by  increasing  the  number  of  pen* 
sioners.  The  decision  in  that  case,  therefore,  is  strictly  in  accordance 
with  that  of  Davis,  app.,  Waddington,  resp.  [Keating,  J. — Do  you 
find  any  case  where  a  gift  of  land  to  trustees  upon  trust  to  receive 
the  rents  and  profits  and  pay  101.  a  year  to  A.  B.,  has  been  held  to 
give  an  equitable  estate  in  fee  to  A.  B.  ?]     No. 

*Eblb,  0.  J. — I  am  of  opinion  that  the  decision  of  the  r^^qq 
revising  barrister  in  this  case  was  right.  The  qualification  of  '■ 
the  parties  objected  to  was  in  respect  of  a  freehold  interest  in  land  in 
the  parish  of  Bottesford.  It  appears  that  a  charity  called  Bottesford 
Hospital  was  founded  by  the  Earl  of  Rutland  in  or  about  the  year 
1692 ;  and  that,  in  1762,  there  was  a  reconveyance  of  certain  landls 
by  the  then  Duke  of  Butland  to  trustees  therein  named,  who  were  to 
hold  them  in  trust  to  permit  and  sufier  the  rectors  for  the  time  being 
in  Bottesford  and  Harly  to  receive  the  rents  and  profits,  and  to  appro- 
priate the  same  in  making  certain  payments  to  each  of  fourteen  poor 
men  who  then  were  or  thereafter  should  be  admitted  into  and  placed 
in  the  hospital, — 10*.  8d,  per  month,  2«.  a  year  for  pye-money,  lOrf.  a 
year  in  lieu  of  capon-money,  Is.  a  year  for  salt,  and  lOd.  a  year  for 
candles, — ^besides  certain  allowances  for  clothing,  fuel,  and  attendance, 
and  so  on.  The  legal  estate  is  in  the  trustees,  upon  trust  to  allow  the 
rectors  of  the  two  parishes  named  to  receive  the  rents  and  to  appro- 
priate them  to  the  extent  described  and  in  the  manner  mentioned. 
The  deed  is  silent  as  to  the  disposal  of  the  surplus  rents  after  satisfy- 
ing those  claims;  and  there  is  nothing  to  warrant  the  inference  that 
they  are  to  be  appropriated  to  the  inmates  of  the  hospital.  These 
fourteen  persons  insist  that  they  have  a  freehold  interest  in  the  lands. 
Legal  interest  they  clearly  have  not.  Nor  have  they  any  equitable 
estate  in  the  land.*  All  they  are  entitled  to,  is,  to  receive  certain  pay- 
ments out  of  the  profits  of  the  land  by  the  hands  of  the  trustees. 
Looking  to  the  deea  as  set  out  in  the  case,  I  see  no  sign  of  an  equita- 
ble interest  in  the  land  in  these  persons :  and  to  qualify  them  to  vote 
they  must  at  least  have  that.  In  Freeman,  app.,  Oainsford,  resp.,  11 
C.  B.  N.  S.  68  (E.  C.  L.  B.  vol.  103),  K.  &  G.  448,  the  parties  also 
claimed  to  have  equitable  *freehold3  in  the  chambers  which  r^^ 
they  occupied :  but  the  Court  held  otherwise.  I  am  reportied  to  *■ 
have  said  on  that  occasion, — "  It  seems  to  me  that  the  inmate  is  elected 
as  a  mere  object  of  charity;  and  that,  when  the  governor  assigns  him 
rooms  for  bis  residence,  he  does  not  confer  upon  him  any  estate  which 
he  could  enforce  by  bill  in  equity."  And  my  Brother  Williams  said : 
''The  language  of  the  constitutions  simply  is,  that  the  accommoda- 
tion for  the  recipients  of  the  charity  shall  be  regulated  in  a  certain 
way.  They  are  to  take  for  their  lives,  subject  to  removal  for  any  of 
the  offences  specified.  But  it  does  not  therefore  follow  that  the  par- 
ticular rooms  are  to  be  assigned  to  each  of  them  as  owner  for  his  life. 
It  seems  to  me  to  be  clear  that  he  has  not  the  right  of  an  equitable 
owner  at  all.  If  he  had,  although  the  purposes  of  the  charity  might 
require  him  to  be  retnoved  to  another  set  of  rooms,  he  might  set  the 
governor  at  defiance.  It  is  quite  manifest  that  no  such  state  of  things 
ajj  that  could  have  been  intended."    S>  here,  I  take  it  to  be  clear  that 
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all  that  these  poor  men  have,  is,  a  right  to  ask  for  certain  money  pay* 
ments  and  allowances  from  the  trustees ;  and  that  they  cannot  be  said 
to  have  any  equitable  estate  in  the  lands. 

Byles,  J. — I  am  of  the  same  opinion.  To  entitle  the  party  to 
have  his  name,  retained  upon  the  list  of  voters,  he  must  show  that  he 
is  seised  of  an  estate  of  freehold.  It  is  not  necessary  that  it  should] 
be  a  legal  interest:  it  is  enough  if  he  has  an  equiiabk  estate  of  free* 
hold.  This  is  not  the  case  of  a  simple  trnst  to  receive  the  rents  and 
profits  for  the  cestuis  que  trast,  or  to  permit  and  suffer  them  to  receive 
them :  but  the  trustees  are  to  receive  the  rents  and  profits,  and  to 
expend  and  allot  a  portion  of  them  in  a  particular  manner  among  the 
^Q^-^  inmates  of  the  hospital.  That  alone  is  ^enough  to  prevent  those 
^  persons  taking  an  equitable  interest  in  the  land.  But  the  case 
goes  further.  Mr.  Mellish  concedes  that  he  must  avail  himself  of  the 
surplus  rents,  in  order  to  constitute  a  sufficient  value.  But)  without 
deciding  that  the  trustees  take  the  surplus  rents  in  trust  (as  to  which 
I  express  no  opinion),  it  is  clear  that  no  power  is  conferred  upon  them 
by  the  deed  to  dispose  of  them  to  any  prescribed  person  or  in  any 
prescribed  manner.  All  they  could  do  would  be,  to  dispose  of  thein 
to  and  among  such  persons  and  in  such  manner  as  the  Court  of  Chan- 
cery might  sanction  or  direct.  For  these  reasons,  although  I  at  one 
period  entertained  some  doubt,  I  entertain  no  doubt  now  that  these 
persons  have  not  such  an  interest  in  the  lands  in  question  as  to  entitle 
them  to  the  franchise.  Upon  the  authority  of  Freeman,  app.,  Grains- 
ford,  resp.,  and  particularly  of  the  judgments  of  my  Lord  and  my 
Brother  Williams  in  that  case,  I  think  the  revising  barrister  rightly 
held  that  these  persons  were  not  entitled  to  be  upon  the  register. 

Keating,  J. — I  am  of  the  same  opinion.  It  is,  I  think,  clear  from 
the  statements  in  this  case  that  the  claimants  are  only  entitled  to  claim 
certain  money  payments  from  the  trustees  who  take  the  interest  in  the 
lands,  and  that  they  (the  claimants)  have  no  equitable  estate  in  the 
land,  and  therefore  no  estate  of  freehold  such  as  is  necessary  to  give 
them  the  franchise.  Decision  affirmed,  with  costs. 


♦86]  *NoBTHAMPTONSHiRK. — ^Northern  Division. 

THOMAS  NICOLLS  ROBERTS,  Appellant;  ANDREW  PERCI- 

YAL,  Respondent.    Nov.  19. 

1.  AUhoagh  the  deoiiiom  of  the  Coart  of  Common  Pleas  upon  oesei  itated  by  reTisiiig 
barristera  ander  the  6  A  7  Viet.  e.  18  are  by  the  66th  leetioB  of  that  itatate  deelared  to  be 
•*  floal  aod  oooelaiiTe  in  the  case  npon  the  point  of  law  a^Jndieated  npon,"  it  It  nererthelese 
eompetent  to  the  rericing  barriiter  npon  a  fatare  oeeaeion,  and  between  other  partiea,  again  to 
raise  the  qnestion,  eren  in  relation  to  the  same  property  qualification. 

2.  Barleigh  Hospital,  a  ohariUble  foundation  for  a  eertain  number  of  poor  men  called 
bedesmen,  was  endowed  prior  to  the  statute  M  Blii.  e.  6  (an  aet  for  the  incorporation  of  publio 
charities),  and  was  goTomed  by  certain  rules  or  ordinances  which  referred  to  *'  the  feoffees  and 
their  heirs,"  who  by  lapse  of  time  had  been  altogether  lost  sight  o£  The  bedesmen  were 
appointed  for  life,  each  on  his  appointment  haying  a  room  in  the  hospital  specially  assigned  to 
him,  and  which  was  found  to  be  of  the  annual  value  of  41.  Th^  bedesmen  were  by  the  ordi> 
nances  declared  to  be  subject  to  expubion  for  eertain  offenoes ;  but  no  instaaee  of  expulsion  had 
ever  been  known.  There  was  n  warden,  who  with  ihe  bedesmen  managed  the  properly 
belonging  to  the  hospital^  letting  n  portion  of  it  and  dividing  the  tent  between  them :  uidy  qn 
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tb«  o«e«f{oo  of  a  r^lway  oompany  reqairing  a  portion  of  the  land,  the  warden  and  bedeimep 
ezeeated  the  eonrejanee,  and  reoeired  the  parchase-money,  whioh  they  expended  in  improTini 
tile  hoepital  premises  for  their  matnal  benefit. 

Held,— upon  the  anthority  of  Simpson,  app.,  Wilkinson,  lesp.,  7  M.  A  G.  50,  8  Scott  N.  R.  814 
1  Lntw.  Reg.  Cas.  168,  and  distingnishing  it  from  Heartley,  app.,  Banks,  resp.,  6  C.  B.  N.  6 
40,  K.  A  0.  219,  and  Freeman,  app.,  Oainsford,  resp.,  11  C.  B.  N.  8.  68,  K.  A  G.  448,— tba« 
eaeh  of  the  bedesmen  had  an  equitable  estate  of  freehold  in  the  room  oocnpied  by  him,  iv 
respeet  of  which  he  was  entitled  to  be  i^gistered  for  the  county. 

1.  Thomas  Waddingtok,  of  Kettering,  in  the  county  of  North* 
ampton,  on  the  register  of  voters  for  the  parish  of  Kettering,  in  the 
northern  division  of  the  said  county,  duly  objected  to  the  vote  of 
Abraham  Bell.  The  name  and  description  of  the  voter  on  the  regis- 
ter was  as  follows : — 


Ban,  Abraham. 

Lord   Bnrghley's  Hos- 
pital,   Saint    Martin's, 
Stamford  Banm. 

Freehold  tenement 
or  room. 

Abraham  Bell, 
ooonpier. 

1 

2.  He  also  objected  to  the  names  of  twelve  other  persons  whose 
qualifications  on  the  list  were  described  in  like  manner,  and  depended 
on  the  like  facts :  and  the  appeals  were  therefore  consolidated. 

5.  The  facts  as  to  the  appointment  of  the  several  claimants,  and 
the  nature  and  mode  of  enjoyment  of  the  qualifying  property,  are 
similar  to  the  facts  as  ^stated  in  the  case  of  Simpson,  app.,  Wil-  r^^a^ 
kinson,  resp.,  7  M.  &  G.  50,  8  Scott  N.  R.  814, 1  Lutw.  Reg.  Cas.  *-  ^' 
168 :  and  the  facts  of  that  case  are  admitted  and  are  to  be  taken,  mu- 
tatis mutandis,  as  if  stated  as  part  of  this  case ;  as  is  also  the  copy  of 
the  ordinances  printed  in  such  reports. 

4.  Upon  the  objections  being  called  on,  it  was  contended  on  the 
behalf  of  the  respondent  that  the  revising  barrister  had  no  power  to 
enter  upon  the  inquiry,  according  to  the  66th  section  of  tne  6  &  7 
Vict.  c.  18,  the  judgment  of  this  Court  having  been  given  upon  facts 
similar  to  those  which  are  the  foundation  of  the  present  claim. 

6.  The  whole  of  the  claimants  in  the  present  case  had  been  appointed 
since  the  above  judgment  was  delivered. 

6.  The  revising  barrister  decided  to  go  into  the  case,  and  to  hear 
the  evidence;  being  of  opinion  that  the  words  "the  case"  in  the  66th 
section  referred  only  to  tne  current  register,  or  at  any  rate  to  the  par- 
ticular individual  affected. 

7.  If  the  Court  should  be  of  opinion  that  this  contention  should 
have  prevailed,  the  names  were  to  be  retained,  without  reference  to 
the  remainder  of  the  case. 

8.  The  following  additional  facts  were  then  proved :  That,  in  the 
year  1846.,  part  of  the  hospital  premises  not  separately  used  by  the 
then  occupiers  was  sold  to  the  Midland  Railway  Company  for  the 
purposes  of  a  railway ;  that  the  sale  was  conducted  by  the  then  warden 
and  bedesmen,  as  owners,  without  the  intervention  of  any  other  per- 
son ;  that  the  warden  and  each  of  the  bedesmen  signed  the  conveyance 
to  the  company ;  and  that  the  money  was  paid  to  the  warden  and 
bedesmen,  and  expended  by  them  in  erecting  buildings  upon  part  of 
the  garden  attached  to  the  ^hospital,  which  buildings  are  now  r^oo 
used  for  a  washhouse  by  the  warden  and  bedesmen,  as  they  ^ 
have  occasion. 
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9.  It  was  then  contended  by  the  objector, — that,  assuming  the  legal 
origin  of  the  foundation,  if  the  claimants  had  any  estate,  it  was  only 
as  members  of  a  corporation  aggregate,  and  that  the  additional  facts 
above  stated  led  to  this  conclusion ;  that  they  had  no  freehold  estate ; 
that,  if  they  had,  it  was  only  a  joint  tenancy  in  the  whole  hospital, 
and  not  an  exclusive  and  separate  one  in  each  of  the  rooms,  and  that 
this  also  appeared  from  the  new  facts;  that  they  were  in  the  receipt 
of  alms;  and  that,  looking  at  the  recent  decisions,  and  especially  at 
Freeman,  app..  Gainsford,  resp.,  11  C.  B.  N.  S.  68  (E.  C.  L.  R.  vol. 
103),  K.  &  6.  448,  the  claims  were  bad. 

10.  The  revising  barrister  overruled  these  objections,  and  retained 
the  several  names  on  the  list  of  voters ;  being  of  opinion  that  the  facts 
were  substantially  unaltered,  and  that  therefore  there  was  nothing  to 
disentitle  the  claimants  to  the  benefit  of  the  judgment  already  given 
by  this  court  upon  the  same  foundation,  whatever  were  the  reasons 
of  such  decision;  and  also  that  they  did  not  receive  alms,  within  the 
meaning  of  the  36th  section  of  the  2  W.  4,  c.  45. 

Hannen  (with  whom  was  Underdown),  for  the  appellant. — The  first 
question  is,  whether  the  revising  barrister  had  any  power  to  go  into 
the  case,  after  the  decision  of  this  court  in  Simpson,  app.,  Wilkinson, 
resp.  The  contention  that  he  had  not  rests  upon  the  66th  section  of 
the  6  &  7  Vict.  c.  18,  which  enacts  that  ''every  judgment  or  decisioa 
of  the  said  Court  [of  Common  Pleas]  shall  be  final  and  conclusive  in 
(lie  case  upon  the  point  of  law  adjudicated  upon,  and  shall  be  binding 
upon  every  committee  of  the  House  of  Commons  appointed  for  the 
♦391  ^^^^  ^^  *°y  petition  *complaining  of  an  undue  election  or  return 
^  of  any  member  or  members  to  serve  in  Parliament."  That 
clearly  means  that  the  decision  shall  be  conclusive  only  in  the  case  in 
which  it  is  pronounced.  [The  Court  here  intimated  their  acquiescence 
in  this  argument.] 

The  first  question  then  is,  whether  these  claimants  have  a  freehold 
interest  for  life,  within  the  18th  section  of  the  Reform  Act.  The 
claim  put  forward  here  is,  that  the  inmates  of  this  hospital  have  an 
equitable  estate  of  freehold  in  the  rooms  they  occupy.  The  point  is 
not  concluded  by  the  decision  of  the  Court  in  Simpson,  app.,  Wilkin- 
son, resp.  The  Court  upon  that  occasion  felt  itself  to  be  hampered 
by  the  way  in  which  the  case  was  stated  by  the  revising  barrister : 
and,  when  the  counsel  for  the  appellant  came  to  consider  what  was 
the  effect  of  the  eleemosynary  character  of  the  gift,  he  was  stopped  by 
the  Court,  because  the  point  had  not  been  raised  before  the  revising 
barrister.  And,  in  giving  judgment,  Tiudal,  C.  J.,  says:  "It  appears 
to  me  that  the  only  question  open  to  us  in  this  case,  is,  whether  the 
revising  barrister  was  wrong  in  law,  in  presuming  a  legal  commence- 
ment to  the  estate  of  these  bedesmen.  I  think  his  decision  was  right, 
and  that  the  facts  fairly  warranted  him  to  presume, — which  was  a?l 
that  was  necessary, — that  the  estate  existed  by  virtue  of  the  Queen's 
license  before  the  passing  of  the  29  Eliz.  c.  5."  The  question  here  is, 
whether  the  circumstances  do  not  prevent  these  persons  being  equi- 
table owners.  Dealing  with  that  case  in  Freeman,  app.,  Gainsford, 
resp.,  11  C.  B.  N.  S.  68,  91  (E.  C.  L.  R.  vol.  103),  K.  &  G.  448,  ErlQ, 
G.  J.,  says:  ''The  question  submitted  for  the  opinion  of  the  Court  iu 
that  case,  was,  not  whether  the  claimants  had  an  equitable  freehold  in 
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the  rooms  allotted  to  them,  but  whether  the  revising  barrister  was 
right  in  holding  that  a  legal  *foundation  might  be  presumed,  not  r^.r^ 
necessarily  investing  the  claimants  with  a  corporate  character.  '■ 
And  the  judgment  of  the  Court  is  confined  to  that.  That  which  is 
represented  to  have  been  said  by  Maule,  J.,  if  correctly  reported,  was 
clearly  extrajudicial.  But,  be  that  as  it  may,  the  adjudication  was 
upon  the  other  point  only."  The  character  of  the  holding  in  Free- 
man, app.,  Gainstord,  resp.,  where  the  parties  were  held  to  have  no 
estate,  is  not  substantially  different  from  that  in  the  present  case.  In 
the  case  of  the  military  knights  of  Windsor, — Heartley,  app.,  Banks, 
resp..  5  0.  B.  N.  S.  40,  57  (E.  C.  L.  R.  vol.  94),  K.  &  G.  219,— Cock- 
burn,  C.  J.,  delivering  the  judgment  of  the  court,  says:  '*It  appears 
to  us,  that,  if  we  were  to  hold  that  the  occupation  of  a  residence  as 
part  of  the  benefits  of  such  a  charity  was  an  occupation  as  owner,  we 
must  say  that  any  occupation  of  a  separate  residence  in  an  almshouse, 
where  the  appointment  by  the  grant  of  the  founder  is  during  good 
behaviour,  would  be  a  freehold  occupation  as  owner,  and,  consequently 
if  of  sufficient  value,  would  give  a  right  to  vote, — a  conclusion  to 
which  we  are  certainly  not  prepared  to  come."  Speaking  of  Simpson, 
app.,  Wilkinson,  resp.,  he  adds:  "That  is  a  very  different  case  from 
the  present.  In  that  case,  no  trustees  were  to  be  found.  The  reci- 
pients of  the  charity  had  the  direct  and  uncontrolled  management  of 
the  property  in  their  own  hands :  and  the  only  question  raised  in  the 
case  was,  whether  the  revising  barrister  was  right  in  presuming  a 
legal  commencement  of  the  estate  of  the  bedesmen  by  the  royal 
license,  prior  to  the  passing  of  the  89  Eliz.  c.  5.  There  is  nothmg 
in  the  authority  of  that  case  which  precludes  us  from  fully  con- 
sidering in  this  whether  the  occupation  of  their  houses  by  the 
military  knights  is  an  occupation  as  owners."  The  result  of  the 
decisions  seems  to  be  this,  that,  in  order  to' judge  what  is  the 
♦character  of  the  holding,  and  see  whether  or  not  it  amounts  to  r^^  .^ 
an  ownership,  regard  must  be  had  to  the-  general  character  of  ^ 
the  institution  of  which  the  inmates  are  permitted  to  receive  the 
benefits.  Upon  reference  to  the  ordinances  set  out  in  the  report  of 
the  case  of  Simpson,  app.,  Wilkinson,  resp.,  it  is  manifest  that  these 
parties  have  no  legal  estate,  but  that  their  holding  is  altogether  of  an 
eleemosynary  character.  Reliance  will  probably  be  placed  on  the 
21st  of  these  ordinances,  which  provides,  that,  **as  these  poor  men 
shall  have  at  the  first  their  several  rooms  allowed  them  in  the  alms- 
house, so  shall  they  during  their  lives  or  their  continuance  in  their 
places  continue  their  lodging,  and  every  one  as  he  shall  succeed  to 
the  void  places,  so  shall  he  succeed  in  the  lodgings  without  any 
change,^'  as  giving  a  somewhat  more  permanent  character  to  the 
holding  than  in  some  of  the  other  cases :  but  it  is  to  be  observed  that 
that  is  to  be  found  amongst  the  rules  for  the  internal  government  of 
the  institution.  The  observations  of  Williams,  J.,  in  Freeman,  app., 
Gainsford,  resp.,  would  have  been  equally  applicable  in  the  case  of 
Simpson,  app.,  Wilkinson,  resp.  [Erlb,  C.  J. — In  Freeman,  app., 
Gainsford,  resp,,  the  surplus  revenues  of  the  hospital  were  vested  ia 
the  trustees  for  the  purpose  of  enlarging  the  charity  and  adding  to 
the  number  of  the  inmates.  The  trustees  were  clothed  with  active 
trusts,  and  bad  a  general  control  over  the  funds  of  the  hospital,  thb 
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inmates  merely  occupying  the  rooms  as  recipients  of  the  benefits  of 
the  charity.  That  is  a  very  different  thing  from  having  an  equitable 
estate  in  the  lands.  In  Simpson,  app.,  Wilkinson,. resp.,  the  warden 
and  bedesmen  act  as  absolute  owners,  letting  a  portion  of  the  building, 
and  dividing  the  rent  amongst  them.]  That  arose  from  the  circum- 
stances of  the  heirs  of  the  feoffees  being  unknown.     [Erle,  C.  J. — Ta 

*4-91  ^^^  ^^^  ^^  ^  ^^^  deed,  user  ^is  evidence  of  its  contents.]  We 
^  have  here  the  ordinances,  which  show  the  precise  position  of  the 
inmates,  which  does  not  differ  from  that  of  the  parties  in  Heartley,  app., 
Banks,  resp.,  and  Freeman,  app.,  Gainsford,  resp.  The  circumstances  of 
the  inmates  receiving  the  rent  for  the  granary,  and  disposing  of  the  pro- 
ceeds of  the  sale  of  a  portion  of  the  hospital  to  the  railway  Company, 
are  fully  accounted  for  by  the  fact  of  the  feoffees  and  their  heirs  being 
lost  sight  of.  In  order  to  entitle  these  persons  to  vote,  they  must 
have  a  freehold  interest,  legal  or  equitable,  in  the  rooms  they  occupy. 
Looking  at  the  general  character  of  the  ordinances  by  which  this 
charity  is  regulated,  it  is  clear  that  the  occupation  of  the  rooms  by 
these  parties  is  only  as  objects  of  the  bounty  of  the  founder,  without 
any  scintilla  of  ownership. 

Fieldf  Q.  C,  control,  was  not  called  upon. 

Eblb,  C.  J. — I  am  of  opinion  that  the  decision  of  the  revising 
barrister  was  right.  I  was  a  party  to  the  judgment  in  Simpson,  app., 
Wilkinson,  resp.,  7  M.  &  G.  50  (E.  C.  L.  R  vol.  49),  8  Scott  N.  R. 
814,  1  Lutw.  Reg.  Cas.  168.  This  Court  were  then  of  opinion  that 
the  inmates  of  Burleigh  Hospital  had  a  freehold  interest  in  the  rooms 
assigned  to  them :  and  I  now  entertain  the  same  opinion.  The  origin 
of  the  hospital  was  unknown,  and  we. held  that  the  revising  barrister 
was  warranted  in  inferring  from  the  ordinances  and  the  statute  39 
Eliz.  c.  5  (referring  to  a  former  statute  of  35  Eliz.  c.  7),  that  it  had 
been  founded  by  Lord  Burleigh  under  license  from  the  Crown,  and 
endowed  with  a  grant  of  lands  to  trustees  or  feoffees  in  trust  for  the 
use  of  the  bedesmen.  It  seems  to  me  that  the  interest  of  the  inmates 
under  such  an  endowment,  if  it  stood  there,  would  have  been  an 
♦4.^1  ®<l^^table  freehold  in  the  property,  the  legal  estate  being  in  *the 
"  trustees,  just  as,  if  incorporated  under  the  39  Eliz.  c.  5,  the 
legal  estate  would  be  vested  in  the  corporation, — except  that  in  that 
case  the  members  of  the  corporation  would  acquire  no  right  to  vote. 
The  difference  consists  in  this.  Members  of  a  corporation  aggregate 
are  not  qualified  to  vote,  because  the  interest  in  the  property  is  vested 
in  the  corporation :  and  that  is  the  way  in  which  by  far  the  larger 
portion  of  these  hospitals  are  endowed.  But,  if  the  lands  are  con- 
veyed to  feoffees  in  trust  for  the  members,  the  legal  estate  would,  be 
in  the  feoffees,  and  the  equitable  interest  would  be  in  the  members 
of  the  institution  according  to  the  terms  of  the  deed.  Where  the  deed 
is  lost,  the  terms  of  it  woqld  be  to. be  presumed  from  the  manner  in 
which  the  property  had  been  enjoyed.  Now,  the  property  belonging 
to  Burleigh  Hospital  has  been  dealt  with  in  a  way  that  is  consistent 
with  the  supposition  which  I  have  put  forward.  Each  member  when 
elected  was  placed  in  a  certain  room  for  life.  The  property  of  the 
Jb^ospital  was  managed  by  the  warden  and  bedesmen  as  the  legal 
•owners,  without  interference  by  any  one.  There  had  been  feoffees, 
^ut  they  were  unknown.    The  warden  and  bedesmen  let  a  portion  of 
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the  hospital  which  was  not  required  for  their  own  nae,  acting  in  every 
way  as  perfens  having  the  equitable  freehold  and  beneficial  interest 
in  the  premises.  And  then  we  have  here  the  additional  fact,  that, 
when  a  portion  of  the  hospital  premises  was  sold  to  the  Midland  Bail- 
way  Ciompany,  the  warden  ana  bedesmen  execated  the  conveyance, 
and  received  the  purchase-money  and  applied  it  to  their  own  use. 
There  is,  therefore,  ground  for  inferring  that  the  legal  estate  was 
originally  in  the  feoffees :  but  there  was  abundant  evidence  from  the 
mode  of  user  to  authorize  the  Court  in  holding  that  each  of  the  bedes- 
men took  a  separate  equitable  freehold  in  the  room  assigned  to  him, 
the  rest  of  the  'beneficial  interest  in  the  property  of  the  hospital  ritA± 
being  in  the  warden  and  bedesmen  in  the  way  I  have  already  *- 
pointed  out. 

There  is,  no  doubt,  much  in  the  language  of  the  ordinances  set  out 
in  the  reports  to  imply  a  supervision  and  control  interfering  in  some 
degree  with  the  rights  of  property  I  have  assumed.  But  there  is  not 
anything  very  distinct.  For  instance,  the  11th  article  provides  that 
the  bedesmen  shall  for  certain  irregularities  of  conduct  be  "displaced 
by  them  by  whose  authority  they  were  placed."  But,  little  reliance 
can  be  placed  on  that,  seeing  that  it  seems  never  to  have  been  acted 
upon ;  and,  if  any  attempt  were  now  made  to  act  upon  it,  there  would 
probably  be  found  abundant  difficulty  in  so  doing.  I  do  not,  upon 
tbe  whole,  think  that  the  existence  of  that  power  of  amotion  shows 
that  the  Court  were  wrong  in  holding  in  Simpson,  app.,  Wilkinson, 
resp.,  that  the  inmates  of  this  hospital  took  each  an  equitable  freehold 
interest  in  his  room,  and  so  were  qualified  to  be  registered. 

The  strength  of  Mr.  Hannen^s  argument  was,  that  this  Court  in 
Heartley,  app.,  Banks,  resp.,  5  C.  B.  N.  S.  40  (E.  C.  L.  R.  vol.  94), 
K.  k  G.  219,  held  that  "tbe  poor  knights  of  Windsor,"  and  in  Free- 
man, app.,  Gainsford,  resp.,  11  C.  B.  N.  S.  68  (E.  C.  L.  R.  vol.  108), 
K.  &  6.  448,  that  the  inmates  of  Shrewsbury  Hospital  had  no  such 
estate  or  interest  in  the  houses  or  rooms  occupied  by  them  as  to 
entitle  them  to  be  registered,  though  they  were  entitled  to  a  share  in 
the  revenues  of  the  respective  charities.  But  the  broad  and  marked 
distinction  in  my  mind  between  those  cases  and  the  present  is  this, 
that,  in  each  of  those  cases,  there  was  a  governing  body,  in  whom  the 
legal  estate  was  vested,  and  in  whom  it  necessarily  continued  vested 
for  the  performance  of  active  trusts,  and  the  property  did  not  belong 
absolutely  and  beneficially  to  the  persons  who  claimed  to  be  registered 
in  ^respect  of  it.  In  Heartley,  app..  Banks,  resp.,  the  trustees,  p.^ 
the  dean  and  canons  of  Windsor,  received  the  rents  and  profits,  ^ 
and  the  poor  knights  received  each  a  given  portion  of  money  out  of 
the  fund,  and  were  allowed  to  occupy  a  house.  So,  in  the  case  of 
Shrewsbury  Hospital  (Freeman,  app.,  Gainsford,  resp.),  the  inmates 
were  entitled  to  a  certain  portion  of  money  out  of  the  general  fund, 
without  having  any  estate,  though  the  trustees  were  bound  to  find 
them  a  lodging.  In  tbe  case  of  the  Burleigh  Hospital,  tbe  inmates 
were  by  the  21st  article  of  the  Ordinances  to  continue  in  their  rooms 
for  life.  In  Freeman,  app.,  Gainsford,  reap.,  they  took  no  estate  in 
their  respective  rooms:  and  the  court  assumed  that  the  governing 
body  had  power  to  shift  them  from  time  to  time  as  they  pleaaed,  and 
would  perform  their  duty  by  aasignijag  them  any  room  m  the  ho^ital 
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for  a  residence, — whieh  was  altogeth4)r  irreconcileoble  with  a  freehold 
interest,  as  ia  the  case  of  Lord  Burleigh's  Hospital.  In  this  case,  the 
legal  estate  is  in  the  feofiees,  who  woald  have  been  a  corporation  if 
created  after  the  39  Sliz.  c.  6,  and  the  equitable  interest  was  in  the 
warden  and  bedesmen.  In  Heartley,  app.,  Banks,  resp.,  and  in  Free- 
man, app.,  Gainaford,  resp.,  the  trustees  took  the  whole  legal  and 
equitable  estate,  subject  to  the  disposal  of  the  proceeds  in  the  way 
already  mentioned. 

A  degree  of  unnecessary  ambiguity  has  been  introduced  into  these 
cases  by  assuming  that  the  parties,  though  taking  a  freehold  interest, 
legal  or  equitable,  would  be  disqualified  from  voting  if  the  occupa- 
tion were  of  an  eleemosynary  character.  I  have  a  great  desire  to 
avoid  introducing  as  a  ground  of  decision  that  which  to  my  mind  is 
altogether  a  mistaken  notion.  In  deciding  whether  or  not  a  party 
has  an  equitable  title,  it  may  be  material  to  Jook  at  the  mode  in  which 
*461  ^^^  proceeds  of  the  property  are  applied,  to  *see  whether  the 
-^  trustees  are  doling  out  the  bounty  of  the  grantor  to  those  who 
are  the  objects  of  his  charity.  But,  if  a  man  has  a  freehold  estate^ 
legal  or  equitable,  it  matters  not  that  the  motives  of  the  grantor  were 
of  a  charitable  or  benevolent  nature,  or  that  the  feelings  of  the  grantee 
should  be  those  of  gratitude  for  an  eleemosynary  gift.  The  motives 
and  feelings  of  neither  grantor  nor  grantee  can  be  permitted  to  weigh 
when  we  are  deciding  whether  or  not  the  grantee  took  an  estate. 
They  are  absolutely  irrelevant,  except  to  the  extent  I  have  already 
intimated.  All  we  have  to  look  at,  is,,  what  the  trustees  have  to  do. 
If  they  hold  the  legal  estate  in  trust  to  receive  the  profits  and  pay 
certain  allowances  to  the  inmates,  and  the  latter  take  nothing  but  an 
interest  in  those  allowances,  no  qualification  is  created.  There  is 
nothing  in  the  Reform  Act  to  show  that  the  acquisition  of  an  estate 
through  the  benevolence  of  the  grantor  interferes  with  the  right  to 
vote. 

Bylss,  J.,  was  engaged  in  the  CTentral  Criminal  Court. 

Keating,  J. — I  concur  with  my  Lord  in  thinking  that  the  decision 
of  the  revising  barrister  was  right.  Mr.  Hannen  asks  us  to  reconsider 
the  decision  which  the  Court  came  to  in  Simpson,  app.,  Wilkinson, 
resp.,  on  the  ground  that  the  Court  has  in  the  subsequent  cases  of 
Heartley,  app.,  Banks,  resp.,  and  Freeman,  app.,  Gainsford,  resp.,  laid 
down  principles  which,  though  they  do  not  absolutely  conflict  with 
those  upon  which  the  former  case  rests,  might  have  induced  the  Court 
to  come  to  a  different  conclusion.  He  has,  however,  failed  in  show- 
ing identity  of  circumstances  between  the  case  of  Simpson,  app.,  Wil- 
kinson, resp.,  and  the  two  later  cases.  One  important  distinction 
*471  *^^^  ^^°  adverted  to  by  the  Chief  Justice,  viz.,  that,  in  Heart- 
•I  ley,  app..  Banks,  resp.,  and  Freeman,  app.,  Gainsford,  resp.,  the 
property  was  vested  in  trustees,  who  had  active  trusts  to  perform,  and 
the  duneeaor  recipients  of  the  charity  took  nothing  which  amounted 
io  an  equitable  estate  in  any  particular  land;  whereas,  in  Simpson, 
app.,  Wilkinson,  resp.,  there  is  no  such  intervening  body,  but  the 
management  of  the  property  has  from  the  beginning  been  vested  in 
the  claimants  themselves.  They  have  let  a  portion  of  the  property, 
dividing  the  proceeds  amongst  them  as  joint«tenants.  They  deal  with 
Iheir  respective  rooms  as  their  separate  and  exclusive  property.  Anc|, 
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nhen  a  portion  of  tbe  hospital  property  id  wanted  by  a  railway  Oom-> 
pany,  they  all  join  in  the  conveyance,  and  they  expend  the  purchase* 
money  in  improvements  in  the  building  for  their  mutual  conve- 
nience,— no  trustee  or  feoffee  or  other  person  interfering  in  any  way 
with  their  proceedings.  Under  these  circumstances,  it  seems  to  me 
that  the  inmates  in  the  two  cases  relied  on  had  no  equitable  estate  at 
all  in  respect  of  which  they  could  claim  to  be  registered,  but  that,  in 
Simpson,  app.,  Wilkinson,  resp.,  they  had. 

Decision  af&rmed,  with  costs. 


♦County  of  Oxford.  [**8 

THOMAS  NICOLLS  ROBERTS,  Appellant;  RICHARD 
DREWITT,  Respondent.    Nov.  19. 

1.  The  appoSntment  of  a  parish  clerk  need  not  be  by  deed. 

3.  A  parish  elerk  by  rirtne  of  his  appointment  wae  entitled  to  a  twelfth  share  of  twenty-vis 
aeres  of  freehold  land  in  the  parish  (of  safBoieat  ▼aloe  to  eonfer  a  vote  for  the  ooaoty)  so  lonj;. 
as  he  contiBtted  olerk,  and  his  predecessors  in  the  offioe  has  always  enjoyed  tbe  same  :~H«ldy 
that  the  clerk  had  a  freehold  interest  in  bis  share,  in  respect  of  which  he  was  entitled  to  be^ 
registered. 

» 

1.  The  respondent's  name  was  inserted  in  the  list  of  voters  of  the 
parish  of  Marston,  in  the  county  of  Oxford,  as  follows, — 


Chrtetlan  and  snmame. 

Place  of  abode. 

Nature  of  qnallAeation. 

» 

Street,  lane,  *o.«  where 
situate,  Ac. 

Drewitt,  Richard. 

Mariton,  Oxon. 

Freehold  offioe  of 
parish-clerk. 

Marsfeon. 

2.  At  the  Court  held  to  revise  the  lists  of  voters  for  the  said  county 
of  Oxford^  the  name  of  the  said  Richard  Drewitt  was  duly  objected  to. 

3.  It  was  proved  that  he  was  duly  appointed  parish-clerk  of  the 
parish  of  Marston  by  the  vicar  thereof;  and  that  he  had  held  and 
performed  the  duties  of  such  office  of  parish-clerk  for  thirty  years : 
out  there  was  no  proof  of  ap]K)intment  by  deed. 

4.  By  virtue  of  his  said  office  of  parish  clerk,  he  was  entitled  to 
one  twelfth  part  or  share  in  twenty-six  acres  of  freehold  land  situate 
in  tbe  said  parish,  and  known  by  the  name  of  Bushy  Land^<  so  long 
as  he  continued  parish  clerk.  The  yearly  value  of  the  said  ono 
twelfth  part  or  share  was  40^. ;  and  it  was  let  by  him  for  that  sum. 

5.  It  Was  further  proved  that  his  predecessors  in  the  said  office  of 
parish  clerk  had  always  been  entitled  to  and  had  received  and  enjoyed 
the  said  one-twelfth  part  or  share ;  and  that  he  had  received  and 
enjoyed  the  same  ever  since  his  appointment;  and  that  the  r^i^ 
*right  thereto  of  the  parish-clerk  of  Marston  for  the  time  being  '• 
was  fixed  and  certain. 

6.  The  only  other  evidence  which  could  be  furnished  as  to  the 
original  title  of  the  parish  clerk  of  Marston  to  the  above-mentioned 
one  twelfth  share  in  the  said  land,  was,  an  extract  from  the  report  of 
the  charity  Commissioners  relatiug  to  the  said  parish,  bearing  date. 
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the  9th  of  July,  1824,  as  follows, — "  There  is  in  this  parish  a  piece  of 
bushy  land,  containiqg  about  twenty-six  acres,  on  which  twelve  of  the 
poor  men  have  a  right  of  common  for  a  cow.  We  could  not  discover 
the  origin  of  this  right :  and  it  is  doubtful  whether  it  can  be  referred 
to  any  charitable  foundation.  These  twelve  cow-commons  are  how- 
ever always  enjoyed  by  twelve  poor  persons,  of  whom  the  parish 
clerk  is  one."  There  was  no  evidence  of  any  election  of  the  said 
Bichard  Drewitt  as  one  of  such  twelve  poor  men. 

7.  It  was  contended  by  the  appellant,  upon  this  state  of  facts,  that 
the  said  Bichard  Drewitt  took  no  freehold  interest  in  his  one  twelfth 
part  or  share  in  the  said  twenty-six  acres  of  land,  and  that  the  same 
was  eleemosynary ;  and  that,  even  if  his  interest  therein  were  freehold, 
yet  the  same  was  not  of  sufficient  yearly  value  to  entitle  him  to  be 
registered,  as  the  calling  of  **  parish  clerk"  is  not  an  office  within  the 
meaning  of  the  exception  in  the  18th  section  of  the  2  W.  4,  c.  45 ; 
and,  consequently,  that,  to  entitle  him  to  be  registered  on  the  said 
list,  his  one  twelfth  part  or  share  in  the  said  twenty -six  acres  of  land 
must  be  of  the  annual  value  of  lOL:  and,  further,  that  the  appoint- 
ment of  parish  clerk  must  be  by  deed. 

8.  The  revising  barrister  decided,  that,  on  these  facts,  the  said 
Bichard  Drewitt  did  take  a  freehold  interest  in  his  one  twelfth  part 
or  share  in  the  said  land,  and  that  *'  parish  clerk"  was  an  '^  office" 

*501   ^^^^^^  *^^^  ^^^  ^^^^  section :  and  accordingly  he  retained  his 
-*   name  in  the  said  list  of  voters,  and  amended  the  third  column 
of  the  said  list  to  "  Freehold  land,  in  right  of  office,"  and  the  fourth 
column  to  **  Parish  clerk  of  Marston.    Bushy  land." 

9.  The  questions  for  the  opinion  of  the  Court  were,  first, — whether 
the  said  Bichard  Drewitt  nad  a  freehold  interest  in  his  said  one 
twelfth  part  or  share  of  the  said  land, — secondly,  whether  the  calling 
of  "  parish  clerk"  was  an  office  within  the  meaning  of  the  exception  in 
the  said  18th  section  of  the  said  act, — and  thirdly,  whether  a  person 
can  be  appointed  to  such  office  otherwise  than  by  deed. 

10.  If  the  Court  should  be  of  opinion  that  the  respondent  took  a 
freehold  interest  in  respect  of  his  said  share,  and  that  "  parish  clerk" 
is  an  office  within  the  meaning  of  the  said  18th  section,  and  also  that 
the  appointment  thereto  need  not  be  by  deed,  the  list  was  to  stand 
without  amendment  But,  if  the  Court  should  be  of  a  contrary 
opinion  on  either  of  these  points,  the  said  list  was  to  be  amended  by 
expunging  therefrom  the  name  of  the  said  respondent. 

Hannen^  for  the  appellant. — The  question  in  this  case  arises  upon 
the  18th  section  of  the  Beform  Act,  which  enacts  that  ''  no  person 
shall  be  entitled  to  vote  in  the  election  of  a  knight  of  the  shire  to 
serve  in  any  future  Parliament,  or  in  the  election  of  a  member  or 
members  to  serve  in  any  future  Parliament  for  any  city  or  town  being 
a  county  of  itself,  in  respect  of  any  freehold  lands  or  tenements 
whereof  such  person  may  be  seised  for  his  own  life  or  for  the  life  of 
another,  or  for  any  lives  whatsoever,  except  such  person  shall  be  in 
the  actual  and  bonsl  fide  occupation  of  such  lands  and  tenements,  or 
except  the  same  shall  have  come  to  such  person  by  marriage,  marriage 
«»«1  settlement,  devise,  or  promotion  to  any  benefice  or  to  any  office, 
^  J  or  except  'the  same  shall  be  of  the  clear  yearly  value  of  not 
leas  than  10/.  above  all  rents  and  charges  payable  out  of  or  in  respect 
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of  the  same/'  &c.  It  cannot  be  oontended  that  the  appointment  to 
the  office  of  parish  clerk  need  be  by  deed :  and,  as  to  its  being  an 
appointment  to  an  '*  office,"  the  subject  underwent  consideration  in 
Bushell,  app.,  Bastes,  resp.,  11  C.  B.  N.  S.  106  (E.  C.  L.  R.  vol.  108). 
There,  A.  was  in  1826  appointed  parish  clerk  of  St.  James,  Dover; 
and  by  license  under  the  seal  of  the  Archbishop  of  Canterbury,  dated 
in  1832,  he  was  coniSrmed  in  his  office,  "together  with  all  and 
singular  the  fees,  salaries,  and  profits  either  by  law  or  ancient  custom 
belonging  to  the  same.'*  Part  of  the  emoluments  attached  to  the 
office  consisted  of  the  clerk's  share  of  an  ancient  due  payable  to  the 
clerk  and  sexton  upon  the  opening  of  every  grave  in  the  churchyard 
of  the  parish ;  and  this  exceeded  40^.  a  year.  The  parish  clerk  had 
not  himself  to  perform  any  of  the  work  of  or  incident  to  the  opening 
of  the  graves,  this  being  done  by  the  sexton.  The  revising  barrister 
held  that  the  ancient  fee  was  in  the  nature  of  a  remuneration  for 
services  rendered  in  conducting  the  funeral  rites,  and  not  a  payment 
or  emolument  issuing  out  of  or  charged  upon  any  land,  and  therefore 
that  the  parish  clerk  was  not  entitled  to  be  registered.  The  Court 
held  that  his  decision  was  right.  The  real  question  here  is,  whether 
this  person  has  a  freehold  interest  in  land  within  the  statute.  [Bylbs, 
J. — We  cannot  enter  into  a  question  of  title.]  If  the  revising  barrister 
meant  to  find  that  Mr.  Drewitt  had  title  to  the  land,  there  is  nothing 
to  argue.  [Bylbs,  J. — He  finds  that  he  is  entitled  to  it  so  long  as  he 
holds  the  office  of  parish  clerk,  that  his  predecessors  in  the  office 
have  always  enjoyed  it,  and  that  nobody  has  ever  interfered  with 
them.] 

Rewy  for  the  respondent,  was  not  called  upon. 

*£bl£,  C.  J. — We  must  presume  that  what  has  been  done   r^^^ 
has  been  rightly  done.    If  it  was  impossible  for  this  person  to   '- 
have  a  freehold  in  the  land,  no  doubt  Mr.  Hanneri'a  argument  must 
prevail.     But  there  is  nothing  in  the  case  to  warrant  us  in  coming  to 
that  conclusion. 

The  rest  of  the  Court  concurring, 

Decision  affirmed,  with  costs. 


Borough  of  Taunton. 

GEORGE  BAKEB,  Appellant;   THOMAS  LOCKE,  Bespondent. 

Nov.  19. 

L  Qmmre,  whether  a  poor-rate,  one  of  the  penons  neoeuarilj  comtitntiDg  the  nuO^'itj  in 
Ihe  making  of  which  waa  an  attUtant  oiterteer,  \b  yalid  ? 

2.  In  the  pariah  of  T.  there  were  two  ehnrohwardeos  and  fonr  oreneers,  and  an  assiftanl 
ereneer  who  was  appointed  "  to  aasist  the  overseers  of  the  poor  of  the  said  parish  in  the  per- 
formanee  of  all  the  duties  inoident  to  the  office  of  oyerseer  of  the  said  parish,  except  the 
collection  of  rates."  A  rate  was  made  bj  the  two  ehnrohwardens,  one  OYerseer,  and  the  assistant 
arerseer,  and  was  allowed  by  two  Justices,  and  dnly  published  and  not  appealed  against: — 

Held,  that,  the  rate  being  apparently  good  upon  the  faoe  of  it,  the  non-payment  of  it  dis* 
fualifted  a  party  from  being  placed  upon  the  borongh  list  of  voters. 

1.  At  the  Court  held  to  revise  the  list  of  voters  for  the  borough 
of  Taunton,  Thomas  Locke  duly  objected  to  the  name  of  George 
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Baker  and  those  of  nine  other  persons.    The  names  of  the  parties 
objected  to  appeared  in  the  list,  as  follows : — 


Cbriiitian  name  and  8nr> 
name  of  eaeh  TOter. 

Plaoe  of  abode. 

Nature  of  qnaliOcation. 

Street  Ae*.  wh^re  propertj 
■itoat«,  Ac. 

Baker,  George. 

Bridg«  Street 

HooM  and  shops. 

Bridge  Street 

Baker,  James. 

Obridge. 

Hoas6b 

Obridge. 

Baxter,  John. 

Blaok  Horse  Lane. 

House  and  shop. 

Black  Horse  Lane. 

Bias,  William. 

Bridge  Street. 

HoQse. 

Bridge  Street 

Burford,  James. 

Bridge  Street 

Hoiise. 

todge  Street 

Kallend,  James. 

Yarde  Street 

House* 

Tarde  Street 

Warren,  William. 

Bridge  Street 

Honse. 

Bridge  Street 

Warren,  William. 

North  town. 

House  and  garden. 

Northtown. 

Whiterbam,  F.  D.  S. 

No.  5,  Harmony  Row. 

Honse. 

5  H*rmonj  Row. 

Woodland,  William. 

Tarde  Bstirte,  Bridge  St 

House  and  premises. 

Terde  Bstftte,  Bridge  St. 

^^Q-y  *2.  The  facts  in  the  case  of  George  Baker  proved  before  the 
•'  revising  barrister  were  as  follows : — George  Baker  occupied  as 
tenant  premises  within  the  said  borough,  in  the  parish  of  Taunton  St. 
James,  of  sufficient  value  and  for  a  sufficient  time  to  entitle  him  to  a 
vote  for  the  said  borough  under  the  2  W.  4,  c.  45,  s.  27,  subject  to 
the  following  question  as  to  his  non-payment  of  rates, — 

8.  During  the  period  of  his  occupation  required  by  law  to  entitle 
him  to  a  vote,  a  poor-rate  for  the  said  parish  was  made  and  signed  by 
an  overseer  of  the  said  parish,  and  also  by  the  two  church  wardens^ 
and  by  the  assistant  overseer  thereof.  The  rate  was  allowed  and  con» 
firmea  at  Taunton  by  two  magistrates  for  the  county  of  Somerset, 
who  in  the  usual  form  appended  their  joint  signatures  to  a  certificate 
of  allowance  immediately  following  in  the  rate-book  the  signatures  of 
the  overseer,  assistant  overseer,  and  churchwardens;  bat,  in  point  of 
fact,  the  signatures  of  the  two  magistrates  to  the  allowance  were 
obtained  on  the  same  day  in  Taunton,  and  separately. 

4.  The  rate  was  dijly  published  the  day  after  it  was  allowed :  and 
in  the  said  rate  George  Baker  was  rated  in  respect  of  the  premises  he 
occupied ;  and,  on  its  being  demanded,  he  did  not  pay  and  has  not 
paid  the  said  rate.  The  rate  was  not  appealed  against,  and  the  time 
for  appeal  has  now  expired :  and  the  rate  has  been  generally  paid. 

5.  There  are  four  overseers  appointed  for  the  said  parish.  The 
assistant  overseer  is  appointed  under  the  59  G.  8,  c.  12,  s.  7,  and  his 
appointment  in  its  material  parts  is  as  follows: — 

"  Poor  Law.    Assistant  Overseer.    Appointment. 
"59  G.  3,  c.  12.  s.  7 ;  7  &  8  Vict.  c.  101,  s.  61. 
"County  of  Somerset.     Whereas,  the  inhabitants  of  the  parish  of 
^^s-,   Taunton  St.  James,  in  the  said  county  of  *Somerset,  in  vestry 
^   assembled  in  the  said  parish  on  the  8th  day  of  April  last,  elected 
and  nominated  Walter  Chorley  Brannan,  of  Taunton  St.  James  afore- 
said, accomptant,  to  be  assistant  overseer  of  the  poor  of  the  said 
Earish  of  Taunton  St.  James,  and  did  determine  that  the  duties  to  be 
y  him  executed  and  performed  should  be,  to  assist  the  overseers  of 
the  poor  of  the  said  parish  in  the  performance  of  all  the  duties  inci- 
dent to  the  office  of  overseers  of  the  said  parish  (except  the  collection 
of  rates),  and  that  his  salary  for  the  execution  of  the  said  office  should 
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^—  » 

be  101  yearly,  to  be  paid  quarterly.     Now,  we  do  appoint  the  said 
Walter  Chorley  Branoan  to  be  assistant  overseer  of  the  poor  of  the 
said  parish  of  Taunton  St.  James,  to  execute  and  perforin  the  duties 
above  referred  to,  and  at  the  salary  fixed  as  aforesaid. 
"Given  under  the  hands  and  seals,"  &c. 

6.  The  assistant  overseer  was  also  duly  appointed  collector  of  rateff 
by  the  board  of  guardians. 

7.  It  was  contended  on  behalf  of  George  Baker,  that  the  said  rate 
was  void,  on  the  ground  that  it  was  not  signed  by  a  majority  of  the 
parish  officers,  and  that  consequently  its  non-payment  by  George 
baker  did  not  invalidate  his  right  to  be  retained  on  the  list  of  voters' 
for  the  said  borough. 

8.  The  revising  barrister  waa  of  opinion  that  the  rate  had  been' 
signed  by  a  majority  of  the  parish  officers ;  but  that,  at  all  events, 
having  been  signed  as  above  described,  allowed,  and  published,  it 
was  while  unappealed  against  a  rate  which  must  have  been  paid  by 
George  Baker  to  entitle  him  to  a  vote  under  the  27th  section  of  the- 
Reform  Act ;  and  he  accordingly  expunged  his  name  from  the  list  of 
voters. 

9.  He  also  expunged  from  the  said  list  the  other  nine  names  above 
written :  and,  as  the  facts  in  each  of  those  cases  were  the  same  as 
those  above  stated  in  reference  *to  George  Baker,  and  raised   j.;,,^;^ 
the  same  point  of  law,  he  declared  that  they  should  be  all  con-    *- 
Bolidated  with  the  principal  case. 

10.  If  his  decision  in  the  case  of  George  Baker  was  right,  the  list 
as  revised  by  him  was  to  remain  unaltered :  but,  if  it  was  wrong, 
then  the  name  of  George  Baker  and  the  other  nine  names  above 
written  were  to  be  reinstated  in  the  list. 

Hannen  (with  whom  was  Underdovjn\  for  the  appellant. — A  voter 
is  not  disqualified  by  non-payment  of  a  void  rate,  which,  it  is  sub- 
mittedy  the  rate  in  question  is,  it  not  having  been  made  by  "the 
greater  number"  of  the  churchwardens  and  overseers  of  the  poor  of 
the  parish,  as  required  by  the  43  Eliz.  c.  2,  s.  3.  It  appears,  that,  in 
the  parish  of  Taunton  St.  James,  there  are  two  churchwardens  and 
four  overseers,  and  that  there  is  also  an  assistant  overseer ;  and  that 
the  rate  in  question  was  signed  by  the  two  churchwardens  and  one 
overseer,  and  by  the  assistant  overseer.  It  is  submitted  that  the  assist- 
ant ovefrseer  has  no  authority  to  make  a  rate.  The  statute  authoriz- 
ing the  appointment  of  an  assistant  overseer  is  the  59  G.  3,  c.  12,  s.  7,' 
which  provides,  amongst  other  things,  that,  *'  every  person  to  be  so 
appointed  assistant  overseer  shall  be  and  he  is  hereby  authorized  and 
empowered  to  execute  all  such  of  the  duties  of  the  office  of  overseer 
of  the  poor  as  shall  in  the  warrant  for  his  appointment  be  expressed, 
in  like  manner  and  as  fully  to  all  intents  and  purposes  as  the  same 
may  be  executed  by  any  ordinary  overseer  of  the  poor."  That  ob- 
viously means  that  he  shall  act  as  the  deputy  or  servant  of  the  over- 
seers :  and  that  is  borne  out  by  the  61st  section  of  the  7  &  8  Vict.  o. 
]01,  which  enacts  that  "every  assistant  overseer  appointed  or  here- 
after to  be  appointed  in  pursuance  of  the  said  Act  of  69  G.  3,  c.  12,  shall, 
subject  to  the  rules  of  the  poor-law  commissioners,  obey,  in  all  matters 
relaiinfj  to  the  duties  of  overseer^  all  directions  of  the  mtrjority  of  the  over* 
seers  of  the  parish  for  which  he  acts."     Ilow  is  it  consistent  with  this 
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enaotment  that  bis  vote  ahoald  override  the  judgmeat  of  three  of  the 
four  overseers  7  [Btles,  J. — He  relies  upon  the  express  words  of  the 
69  G.  3,  c.  12,  "  ia  like  manner  and  as  fully  to  all  intents  and  pur* 
poses  as  the  same  may  be  executed  by  any  ordinary  overseer  of  the 
poor/']  That  is  the  case  with  every  agent:  but  it  never  could  have 
been  intended  to  enable  the  assistant  overseer  to  control  the  overseers, 
or  to  enlarge  his  own  powers  in  this  way.  In  a  note  appended  to  the 
form  of  a  poor-rate  order,  in  Glen's  Poor  Law  Board  Orders,  p.  393, 
it  is  said,  that,  "  under  the  43  Eliz.  c.  2,  it  is  necessary  that  an  actual 
majority  of  the  churchwardens  and  overseers  should  sign  the  rate; 
and  the  necessity  of  their  doing  so  is  in  no  wa^  lessened  by  there 
being  an  assistant  overseer  appointed  to  discharge  all  the  duties  of  an 
Overseer.  There  is,  however,  nothing  to  prevent  the  assistant  over- 
seer signing  it ;  but  his  signature  will  have  no  legal  efftciP  Bennett  v. 
Edwards.  8  B.  &  C.  702  (E.  C.  L.  R  vol.  15),  1  M.  &  R.  482  (E.  C.  L. 
It.  vol.  17),(a)  is  a  distinct  authority  to  show  that  an  assistant  over- 
seer is  not  an  overseer  for  all  purpaaea.  If  this  objection  be  a  valid 
one,  the  rate  is  void :  and  the  non-payment  of  a  void  rate  does  not 
disqualify  a  party  from  being  placed  upon  the  register :  Fox,  app., 
Davies,  resp.,  6  C.  B.  11, 2  Lutw.  Reg.  Gas.  97. 

Prideaux,  for  the  respondent. — The  rate  in  question  is  valid.  If 
the  7  &  8  Vict.  c.  101  had  not  been  passed,  the  case  would  have  been 
free  from  doubt.  By  the  59  G.  S,  c.  12,  s.  7,  the  duties  to  be  per- 
formed by  the  assistant  overseer  are  to  be  specified  in  the  warrant 
^g,«1  under  which  he  is  appointed  ;  and  the  person  so  ^appointed  is 
^  authorized  and  empowered  to  execute  all  such  of  the  duties  of 
the  office  of  overseer,  **  in  like  manner  and  as  fully  to  all  intents  and 
purposes  as  the  same  may  be  executed  by  any  ordinary  overseer  of 
the  poor."  Here,  Brannan  was  by  the  terms  of  the  warrant  under 
which  he  was  appointed  ^'  to  assist  the  overseers  of  the  poor  of  the 
said  parish  in  the  performance  of  all  the  duties  inciderU  to  the  office  of 
overseers  of  the  said  parish,  except  the  collection  of  rates :"  and  he  was 
afterwards  appointed  to  perform  that  duty  also.  He  clearly,  there- 
fore, was  competent  to  perform  the  duty  of  making  a  rate.  In  The 
Queen  v.  Watts,  7  Ad.  k  E.  461  (E.  C.  L.  R.  vol.  34),  2  N.  &  P.  367, 
where  the  question  was  whether  an  appeal  lay  against  the  accounts 
of  an  assistant  overseer,  Lord  Denman  says :  *'  We  see  no  reason  to 
doubt  that  an  assistant  overseer^s  account  may  be  the  subject  of  an 
appeal.  He  is  not  the  servant  of  the  churchwardens  and  overseers  of  the 
parish,  but  of  the  vestry,  from  whom  he  directly  receives  his  autho- 
rity ;  an  authority  which  may  indeed  be  limited  by  the  warrant  of 
appointment,  but  Which  does  not  appear  to  have  been  limited  in  the 
present  case."  It  is  clear,  therefore,  that,  before  the  7  &  8  Vict.  c. 
101  the  assistant  overseer  was  an  independent  officer,  deriving  none 
of  his  authority  from  the  churchwardens  and  overseers.  [Bylbs,  J. 
— Could  he  be  displaced  without  a  vote  of  the  vestry  ?]  No :  that  is 
expressly  provided  by  the  59  G.  3,  c.  12,  s.  7.  In  Points,  app.,  Att- 
wood,  resp.,  6  C.  B.  38  (E.  C.  L.  R.  vol.  69),  2  Lutw.  Reg.  Caa.  117, 
the  service  of  a  notice  of  objection  upon  an  assistant  overseer  was 
held  to  be  a  good  service  within  the  6  &  7  Vict.  c.  18,  s.  17.  Colt- 
man.  J.,  in  delivering  the  judgment  of  the  Court,  there  says:  "On 

(a)  In  error,  3  Y.  St  J.  4d8,t  6  fiingh..  230  (B.  C.  L.  B.  toL  19),  3  M.  A  P.  749. 
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the  facts  stated  in  this  case  it  must  be  understood  that  Cooper  bad 
been  appointed  pursuant  to  the  statute  59  G.  8,  o.  12 ;  and,  as  there 
is  no  limitation  of  the  duties  which  he  i^  to  ^perform,  but  the  r^^o 
appointment  is  general  in  its  terms,  he  must  be  taken  to  have  ^ 
been  appointed  to  perform  all  the  duties  of  an  overseer :  for  which 
the  case  of  Skingley  v.  Sarridge,  11  M.  &  W.  603,t  is  an  authority. 
Now,  such  an  officer,  as  was  stated  by  Lord  Denman,  in  delivering 
the  judgment  of  the  Court  in  The  Queen  v.  Watts,  is  not  the  servant 
of  the  churchwardens  and  overseers,  but  of  the  vestry,  from  whom 
he  directly  receives  his  authority.  The  acts  done  by  him  are  not, 
therefore,  to  be  considered  as  done  by  him  as  the  agent  of  the  other 
overseers,  but  as  done  by  virtue  of  his  own  authority  derived  from 
the  appointment  of  the  vestry."  All  the  arguments  urged  here  would 
have  been  equally  applicable  there.  Parke,  B.,  in  his  judgment  in 
Skingley  v.  Surridge,  assumes  that  a  general  appointment  would  give 
the  party  appointed  "all  the  powers  and  duties  of  a  principal  over- 
seer." in  Gaunter,  app.,  Addaras,  reap.,  15  C.  B.  N.  S.  512  (E.  C.  L. 
R.  vol.  109),  1  Hopw.  &  Ph.  60,  service  of  a  notice  of  claim  upon  an 
assistant  overseer  was  held  a  good  service  under  the  80th  section  of 
the  Beform  Act.  These  authorities  clearly  show,  that,  before  the 
passing  of  the  7  &  8  Vict.  c.  101,  an  assistant  overseer  was  a  party 
deriving  independent  authority  by  virtue  of  his  appointment  by  the 
vestry  and  the  confirmation  thereof  by  the  justices,  and  was  not  the 
servant  or  agent  of  the  overseers.  Then,  is  the  character  of  that 
officer  in  any  degree  altered  by  the  words  of  the  7  &  8  Vict.  c.  101, 
B.  61,  which  require  him  to  obey,  in  all  matters  relatiag  to  the  duties 
of  overseer,  all  directions  of  the  majority  of  the  overseers  ?  It  is 
submitted  that  it  is  not.  So  material  an  alteration  of  his  status 
would  not  have  been  made  by  the  Legislature  except  by  plain  and 
express  words. 

Hannen,  in  reply. — ^The  only  authority  which  at  all  presses,  is  the 
case  of  Points,  app.,  Atwood,  resp.,  6  *C.  B.  38,  2  Lutw.  Beg.  p^^^g 
Cas.  117,  where  it  was  held  that  an  assistant  overseer  was  com-  '- 
petent  to  receive  a  notice  which  the  statute  required  to  be  served  upon 
the  overseers :  but  there  the  difficulty  was  removed  by  the  provision 
in  the  101st  section  of  the  6  &  7  Vict.  c.  18,  that  the  words  ^'  over- 
seers" or  *'  overseers  of  the  poor"  shall  extend  to  and  mean  all  persons 
who  by  virtue  of  any  office  or  appointment  shall  execute  the  duties 
of  overseers  of  the  poor,  by  whatever  name  or  title  such  persons  may 
be  called,  and  in  whatsoever  manner  they  may  be  appointed ;  and 
that,  wherever  any  notice  is  by  the  Act  required  to  be  given  or  sent 
to  the  overseers  of  any  parish  or  township,  it  shall  be  sufficient  if 
such  notice  shall  be  delivered  to  any  one  of  such  overseers,  &c. 

Erle,  C.  J. — I  am  of  opinion  that  the  decision  of  the  revising 
barrister  in  this  case,  that  the  claimant  was  disqualified  by  reason  of 
the  non-payment  of  the  rate  in  question,  was  correct.  The  Legisla- 
ture has  thought  fit  to  make  the  right  to  be  registered  as  a  voter  for 
a  borough  to  depend  upon  the  party's  having  paid  certain  dues, — 
amongst  others,  the  poor  rates, — up  to  a  certain  date.  It  is  found  as 
a  fact  in  this  case  that  a  poor-rate  was  made,  allowed,  and  confirmed, 
and  duly  published, — but  was  not  paid  by  the  voter.  Apparently, 
therefore  he  is  unqualified.    The  rate  so  left  unpaid  was  upon  the 
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&ce  of  it  a  ralid  rate ;  and  it  was  not  appealed  against.  It  purports 
to  be  signed  by  four  persons,  viz.,  two  churchwardens,  one  overseer, 
and  an  assistant  overseer.  The  parish  has  two  churchwardens,  four 
overseers,  and  an  assistant  overseer:  four,  therefore,  would  constitute 
a  majority,  as  required  by  the  48  Eliz.  o.  2,  s.  8.  The  voter's  excuse 
for  non-payment  of  the  rate,  is,  that  one  of  the  persons  who  signed  the 
rate,  and  without  whose  signature  there  would  not  be  the  required 
♦601   "^^J^^^y*  ^^  ^^^  qualified  to  join  *in  the  making  of  a  rate.    I 

^  do  not  intend  to  express  any  binding  opinion  as  to  whether  or 
not  a  rate  so  made  is  a  valid  rate.  It  is  laid  down  by  Mr.  Glen,  in 
his  edition  of  the  Poor  Law  Board  Orders,  that  an  assistant  overseer 
cannot  legally  join  in  making  a  rate.  But  here  the  assistant  overseer 
has  in  point  of  fact  joined :  and  I  must  say  that  there  is  presumably 
an  authority  in  him  bo  to  do  under  the  69  G.  3,  c.  12,  s.  7,  whicifi 
enacts  that  every  person  appointed  assistant  overseer  under  that  Act 
"shall  be  and  he  is  thereby  authorized  and  empowered  to  execute  all 
such  of  the  duties  of  the  office  of  overseer  of  the  poor  as  should  in  the 
warrant  for  his  appointment  be  expressed,  in  like  manner  and  as  fully 
to  all  intents  and  purposes  as  the  same  might  be  executed  by  any 
ordinary  overseer  of  the  poor."  We  have  before  us  the  warrant  under 
which  this  person  was  appointed  assistant  overseer ;  and  that  defines 
the  duties  to  be  performed  by  him  to  be  *'all  the  duties  incident  to 
the  office  of  overseers  of  the  said  parish,  except  the  collection  of  rates." 
Now,  the  making  and  signing  a  rate  is  one  of  the  duties  incident  to 
the  office  of  overseer.  It  has  been  contended  by  Mr.  Hannen  that  the 
assistant  overseer  is  but  the  servant  of  the  overseers,  bound  (under 
the  7  &  8  Vict.  c.  101,  s.  61)  to  obey,  in  all  matters  relating  to  the 
duties  of  overseer,  all  directions  of  the  majority  of  the  overseers  of 
the  parish  for  which  he  acts,  and  that  be  cannot  act  in  the  place  or  in 
opposition  to  the  will  of  his  masters.  I  do  not,  however,  think  the 
learned  counsel  is  well  justified  in  that  cx)ntention.  Under  the  59  G. 
3.  c.  12,  s.  7,  he  is  appointed,  and  removable  by  the  vestry :  and  the 
Court  of  Queen's  Bench  in  The  Queen  v.  Watts,  7  Ad.  k  E.  461  (E. 
0.  L..R.  vol.  84);  2  N.  &  P.  867,  distinctly  say  that  **he  is  not  the 
servant  of  the  churchwardens  and  overseers  of  the  parish,  but  of  the 
^^^-,   vestry,  from  whom  he  directly  derives  his  authority."     *There 

^  are  numerous  instances  where  an  assistant  overseer  is  held  to 
be  an  overseer,  and  where  the  acts  of  the  former  are  held  to  be  the 
acts  of  the  latter.  In  many  corporations  there  is  a  deputy  recorder, 
but  he  is  not  in  truth  the  deputy  of  the  recorder,  but  an  independent 
officer.  The  statute  7  &  8  Vict.  c.  101,  s.  61,  no  doubt,  directs  that 
the  assistant  overseer  shall,  in  all  matters  relating  to  the  duties  of 
overseer,  obey  all  directions  of  the  majority  of  the  overseers  of  the 
parish  for  which  he  acts.  Still  his  appointment  remains  as  before. 
That  being  so,  here  is  a  rate  which  is  apparently  valid  upon  the  face 
of  it,  and  which  has  been  allowed  by  two  justices,  and  duly  published. 
The  observations  of  Maule,  J.,  in  giving  judgment  in  Fox,  app., 
Davies,  resp.,  6  C.  B.  11  (E.  C.  L.  R.  vol.  78),  2  Lutw.  Reg.  Cas,  97, 
are  very  much  to  the  purpose.  "In  allowing  a  rate,"  he  remarks, 
"  the  justices  are  said  to  act  ministerially :  The  Queen  v.  The  Earl  of 
Yarborough,  12  Ad.  &  E.  416  (B.  C.  L.  R.  vol.  40),  8  P.  &  D.  491. 
And  probably  that  is  so,  in  the  sense  in  which  the  word  is  used  iu 
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some  of  the  cases.    Bat  it  is  quite  clear  that  they  may  so  far  act 
judicially  that  they  may  exercise  a  discretion  in  judging  whether  the 
persons  who  profess  to  have  made  the  rate  are  the  proper  persons  to 
make  it.     This  was  the  view  taken  by  the  Court  of  King's  Bench  in 
Bex  V.  Folly,  1  Bott's  P.  L.  86  (6th  edit,  by  Pratt,  p.  62).     *  On  a 
mandamus  to  the  justices  of  W.  B.  to  allow  a  rate,  they  returned,  that, 
ever  since  the  43  Eliz.  c.  2,  the  justices  had  appointed  four,  three,  or 
two  overseers  within  that  part  of  the  parish  which  lies  within  ike 
borough,  and  that  they  had  always  made  rates  within  their  jurisdic- 
tion ;  then  they  say  that  the  rate  was  offered  to  them,  made  by  over- 
seers appointed  by  justices  of  the  county,  and  not  of  the  borough.    Per 
Curiam:  The  return   must  be  confirmed.'    The  justices  there  did 
exercise  a  discretion  in  determining  whether  the  rate  had  been  made 
by  ^competent  officers:  and  to  that  extent  their  jurisdiction  was   r^go 
upheld."    Presumably  the  rate  here  is  a  valid  one:  and  I  am   *• 
clearly  of  opinion,  that,  if  the  claimant  wished  to  try  the  validity  of  it, 
he  might  have  done  so  by  appeal ;  and,  if  he  had  chosen  to  pay  the 
rate  in  the  mean  time,  he  would  have  sustained  no  detriment,  because, 
if  it  had  turned  out  that  the  rate  was  invalid,  he  would  have  been 
allowed  that  payment  on  account  of  the  next  valid  rate.     I  therefore 
think  the  claimant  has  kept  in  his  pocket  money  which  Parliament 
required  him  to  pay  as  a  condition  of  his  obtaining  a  right  to  be  upon 
the  register.    And,  without  deciding  whether  or  not  his  objection  was' 
a  sound  one,  it  is  enough  to  say  that  this  rate  was  presumably  a  good 
one  and  ought  to  have  been  paid.    I  think  we  should  be  holding  out 
a  very  bad  precedent  if  we  held  a  party  entitled  to  be  registered  who 
has  thus  withheld  payment  of  a  rate  which  has  not  been  properly 
questioned,  upon  a  ground  that  appears  to  me  to  be  perfectly  indiffer- 
ent. The  poor  must  be  maintained  at  the  expense  of  those  who  occupy 
rateable  property  in  the  parish :  and  we  ought  not  to  hold  out  any 
encouragement  to  those  who  seek  to  relieve  themselves  from  a  burthen 
which  the  law  has  cast  upon  them,  by  taking  advantage  of  an  objection 
of  mere  form.     I  think,  upon  the  whole,  that  the  revising  barrister 
was  right  in  expunging  the  names  of  these  persons  from  the  list  of 
voters. 

BYues,  J. — I  am  of  the  same  opinion.   The  rate  in  question  appears 

to  be  perfectly  good  upon  the  face  of  it.    It  professes  to  be  signed  by 

the  proper  persons,  and  to  have  been  allowed  by  two  magistrates,  and 

duly  published.     The  59  G.  8,  c.  12,  s.  7,  which  creates  the  office  of 

assistant  overseer,  makes  him  appointable  and  removable   by  the 

vestry,  but  says  nothing  about  his  ^obedience  to  his  fellow-    ^^^o 

overseers.     It  gives  him  power  and  authority  in  the  largest   ^ 

terms  *'  to  execute  all  such  of  the  duties  of  the  office  of  overseer  of 

the  poor  as  shall  in  the  warrant  for  his  appointment  be  expressed,  in 

like  manner  and  as  fully  to  all  intents  and  purposes  as  the  same  may 

he  executed  by  any  ordinary  overseeer   of  the  poor."     Now,  the 

warrant  under  which  this  person  was  appointed  declares  that  the 

duties  to  be  by  him  executed  and  performed  shall  be,  "  to  assist  the 

overseers  of  the  poor  of  the  said  parish  in  the  performance  of  all  the 

duties  incident  to  the  office  of  overseers  of  the  said  parish,  except  the 

collection  of  rates," — a  reasonable  exception,  seeing  that  the  appoint- 

xaeat  of  collector  of  the  rates  did  not  rest  with  the  vestry.    Looking. 
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tberefore,  at  the  o9  G.  3.  c.  12,  and  at  the  warrant,  this  person  seems 
to  have  been  invested  with  the  full  powers  of  an  overseer.  Mr. 
Hannen  says  he  stands  in  the  relation  of  a  servant  to  the  overseers. 
There  is  nothing  in  the  language  of  the  statute  to  warrant  that.  I 
should  say  he  rather  stands  in  the  positioii  of  a  coadjutor  or  fellow- 
officer.  The  Court  of  Queen's  Bench  in  The  Queen  v.  Watts,  and  this 
Courr  in  Points,  app.,  Attwood,  reap.,  seem  to  have  so  held :  at  least, 
that  aopears  to  me  to  be  the  fair  result  of  those  two  decisions.  If  the 
matter  nad  stood  there, — without  pronouncing  any  final  opinion  upon 
the  point, — I  must  confess  I  should  feel  great  difficulty  in  holding 
this  to  be  a  bad  rate.  I  certainly  had  alwayis  understood  that  the 
allowance  of  the  rate  by  the  justices  was  simply  a  ministerial  set. 
But  looking  at  the  case  of  The  King  v.  Folly,  to  which  my  Lord  has 
referred,  and  to  the  observations  of  Maule,  J.  (whose  judgments  are 
entitled  to  the  profoundest  respect),  in  Fox,  app.,  Davies,  resp.,  there 
seems  to  be  good  reason  for  thinking  that  it  is  something  more. 
*641  ^^'*^°S^^3  might  not  know  who  are  the  ]3ersons  ^authorized  to 
^  make  a  rate :  but  the  statement  of  the  magistrates  authenticatiDg 
the  transaction  might  well  satisfy  all  persons  ooncerned  that  the  rate 
was  made  by  persons  duly  qualified  to  make  it,  and  to  be  avoided 
only  on  appeal.  A  man  cannot  be  excused  from  paying  a  rate  merely 
because  it  may  be  voidable.  Almost  every  rate  that  is  made  is  void- 
able. For  these  reasons,  I  am  unable  to  say  that  the  revising  barrister 
has  come  to  a  wrong  conclusion. 

Kbatinq,  J. — I  entirely  agree  in  the  reasons  which  have  been 
given  by  my  Lord  and  my  Brother  By  lea.  Mr.  Hannen  has  relied 
very  much  upon  the  terms  of  the  7  &  8  Vict  c.  101,  s.  61,  requiring 
the  assistant  overseer  to  obey  in  all  matters  relating  to  the  duties  of 
overseer  all  direciions  of  the  majority  of  the  overseers  of  the  parish 
for  which  he  acts.  But  I  do  not  know  why  we  should  intend  that  in 
signing  this  rate  Brannan  did  not  act  in  obedience  to  the  directions 
of  the  majority  of  the  overseers.  Under  these  circumstances,  it  is 
impossible  to  say  that  the  revising  barrister  has  come  to  a  wrong 
conclusion. 

Prideaux  asked  for  costs  on  behalf  of  the  respondent 

Hannen,  contr4,  submitted  that  the  case  was  one  which  was  fairly 
arguable,  and  therefore  not  a  case  for  costs ;  more  especially  as  the 
magistrates  had  considered  the  rate  of  so  doubtful  validity  that  they 
bad  declined  to  enforce  it. 

Erls,  C.  J. — I  see  no  reason  why  the  rate  should  not  be  paid. 
There  is  nothing  to  take  the  case  out  of  the  general  rule,  that  the 
respondent  succeei  ing  has  his  costs. 

Decision  affirmed,  with  costs. 
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^Borough  of  ElDDKRMINBTBB.  [*65 

RICHAED  POWELL,  Api^llaot;  FREDERICK  BRADLEY, 

Respondent    Nov,  22. 

To  entid*  a  party  to  bo  rogiitered  ander  tho  2  W.  4,  o.  45,  >.  27,  in  respoot  of  tho  oocnpatiAii 
of  a  hoooc^  Ae.,  it  u  not  DoeoHary  that  ho  should  haro  boon  of  **  ftiU  ago"  daring  tho  whole  of 
tho  proforibod  period  of  oceapation. 

1.  At  a  Court  held  for  the  revision  of  the  lists  of  voters  for  the 
boroagh  of  Kidderminster,  Frederick  Bradley  duly  claimed  to  have 
his  name  inserted  on  the  list  of  p>er8on8  entitled  to  vote  in  the  elec- 
tion of  a  noember  for  the  boroagh  of  Kidderminster,  in  respect  of  the 
joint  occupation  of  a  foundry  and  premises  at  Clensmore,  in  the 
parish  of  Kidderminster  Boroagh. 

2.  The  said  Richard  Powell  duly  objected  to  the  name  of  the  said 
Frederick  Bradley  being  inserted  in  such  list  of  voters. 

8.  The  said  foundry  and  premises  were  in  the  joint  occupation  of 
Frederick  Bradley  and  his  brother  Samuel  Bradley,  for  twelve  calen- 
dar months  next  previous  to  the  last  day  of  July  in  the  present  year. 

4.  The  said  Frederick  Bradley  attained  the  age  of  twenty-one  years 
in  the  month  of  March  in  the  present  year. 

5.  At  the  said  foundry,  the  trade  or  business  of  iron-founders  was 
carried  on  under  the  firm  of  John  Bradley  k  Co. 

6.  It  was  objected,  on  behalf  of  the  said  Richard  Powell,  that  the 
said  Frederick  Bradley's  name  ought  not  to  be  inserted  in  the  list  of 
voters  for  the  parish  of  Kidderminster  Borough,  inasmuch, — first, 
that,  as  the  said  Frederick  Bradley  was  only  twenty-one  years  of  age 
in  March  in  the  present  year,  he  could  not  have  occupied  as  owner  or 
tenant  the  said  foundry  and  premises  for  twelve  calendar  months  pre- 
vious to  the  last  day  of  July  in  the  present  year, — secondly,  that  the 
said  Frederick  Bradley  was  not  of  full  age  during  the  *whole  r^^^ 
of  the  twelve  calendar  months  previous  to  the  last  day  of  July   '- 

in  the  present  year. 

7.  The  revising  barrister  held  that  the  said  Frederick  Bradley's 
having  attained  the  age  of  twenty -one  years  in  March  last  did  not 
preclude  him  from  occupying  the  said  foundry  and  premises  for  twelve 
calendar  months  previous  to  the  last  day  of  July  in  the  present  year  :- 
and  he  also  held  that  the  minority  of  the  said  Frederick  Bradley 
during  a  portion  of  the  twelve  calendar  months  previous  to  the  last 
day  of  July  in  the  present  year  did  not  of  itself  constitute  a  disquali- 
fication to  his  name  being  retained  on  the  list  of  voters,  and  he  there^ 
fore  retained  his  name  on  the  list  of  voters. 

8.  If  the  Court  should  be  of  opinion  that  the  said  Frederick  Brad- 
ley's having  attained  the  age  of  twenty-one  years  in  March  last  did 
preclude  him  from  occupying  the  said  foundry  and  premises  for  twelve 
calendar  months  previous  to  the  last  day  of  July  in  the  present  year, 
or  that  the  minority  of  the  said  Frederick  Bradley  during  a  portion 
of  the  twelve  mouths  previous  to  the  last  day  of  July  in  the  present 
year  was  a  disqualification,  then  the  name  of  the  said  Frederick  Brad- 
ley was  to  be  expunged  from  the  list  of  voters,  and  the  register  of 
voters  was  to  be  altered  accordingly.    But^  if  the  Court  should  be  of 
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opinion  that  the  said  Frederick  Bradley's  having  attained  the  age  of 
twenty-one  years  in  March  last  did  not  preclude  him  from  occupying 
the  said  foundry  and  premises  for  the  time  and  in  manner  aforesaid, 
and  that  the  minority  of  the  said  Frederick  Bradley  during  a  portion 
of  the  said  twelve  months  previous  to  the  last  day  of  July  in  the  pre- 
sent year  was  not  a  disqualification,  the  register  of  voters  was  to 
remain  unaltered. 

^iny-|  Keane,  Q.  C,  far  the  appellant. — The  first  point  *urged  before 
-'  the  revising  barrister  must  be  conceded  not  to  be  tenable.  The 
second,  however,  is  a  point  of  some  importance.  At  the  time  of  the 
passing  of  the  Reform  Act,  the  7  &  8  W.  3,  c.  25,  the  8th  section  of 
which  precluded  a  minor  from  voting  in  the  election  of  a  member  of 
Parliament,  was  in  force,  and  is  still  unrepealed.  The  words  *'  person 
of  full  age"  in  the  27th  section  of  the  Reform  Act  must  be  assumed 
to  have  been  introduced  for  another  purpose.  That  section  enacts 
that,  in  every  city  or  borough,  &c.,  every  male  person  of  full  age  who 
shall  occupy  as  owner  or  tenant  any  house,  &c.,  of  the  clear  yearly 
value  of  not  less  than  107.,  shall,  if  duly  registered,  be  entitled  to 
vote :  provided  always  that  no  stJLch  person  shall  be  so  registered  in 
any  year,  unless  he  shall  have  occupied  such  premises  as  aforesaid  for 
twelve  calendar  monilis  next  previous  to  the  last  day  of  July  in  such 
year,  &c.  Three  things  must  concur  to  entitle  the  party  to  be  regis- 
tered: he  must  be  a  maUy  and  o^  full  age,  and  '^such  person"  must 
have  occupied  the  particular  tenement  for  twelve  months.  This  sec- 
tion bears  a  strong  analogy  to  the  provision  of  the  Municipal  Corpo- 
ration Reform  Act,  5  &  6  W.  4,  c.  76,  which  prohibits  an  infant  from 
qualifying  himself  to  be  a  burgess.  [Eble,  G.  J. — The  prohibition 
is  against  an  infant  voting.] 

Kinglake,  Serjt.  (with  whom  was  The  Hon.  B,  Bourke),  for  the 
respondent. — At  the  time  the  Reform  Act  passed,  any  person  who 
had  the  requisite  qualification,  and  had  then  attained  the  age  of  twenty- 
one  years,  was  entitled  to  vote.  If  the  construction  now  sought  to 
be  put  upon  the  27th  section  of  that  Act  be  the  correct  one,  it  would 
vperate  as  a  disqualifying  section  in  many  cases,  and  defer  the  acqui* 
sition  of  the  franchise  until  the  party  had  attained  the  age  of  twenty- 
*681  ^^^*  "^^^^  would  be  a  manifest  absurdity.  It  *never  could  have 
^  been  intended  that  the  party  should  not  acquire  a  vote  in  respect 
of  occupation  unless  he  was  of  full  age  during  the  whole  twelve 
months.  [Keating,  J. — There  is  nothing  in  the  27th  section  of  the 
Reform  Act  to  disable  an  infant  from  being  registered.]  Nothing. 
The  qualification  spoken  of  in  the  40th  section  of  the  6  &  7  Vict.  c. 
18,  means  the  estate  or  interest  in  respect  of  which  the  party  is  or 
claims  to  be  registered. 

Keane,  Q.  C,  was  heard  in  reply. 

Eble,  0.  J. — I  am  of  opinion  that  the  decision  of  the  revising  bar- 
rister in  this  case  was  right.  The  qualification  given  by  the  2  W.  4,  c. 
45,  s.  27,  is  given  in  these  words, — **In  every  city  or  borough  which 
shall  return  a  member  or  members  to  serve  in  any  future  Parliament, 
every  male  person  of  full  age,  and  not  subject  to  any  legal  incapacity, 
who  shall  occupy,  within  such  city  or  borough,  or  within  any  place 
sharing  in  the  election  for  such  city  or  borough,  as  owner  or  tenant, 
any  house,  warehouse,  counting-house,  shop,  or  other  building,  being 
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either  separately  or  jointly  with  any  land  within  such  city,  borough, 
or  place,  occupied  therewith  by  him  as  owner,  or  occupied  therewith 
by  him  as  tenant  under  the  same  landlord,  of  the  clear  yearly  value 
of  not  less  than  10/.,  shall,  if  duly  registered  according  t  the  provi- 
sions hereinafter  contained,  be  entitled  to  vote  in  the  election  of  a 
member  or  members  to  serve  in  any  future  Parliament  for  such  city 
or  borough."  And  that  is  followed  by  a  proviso  that  "  no  such  per- 
son shall  be  so  registered  in  any  year,  unless  he  shall  have  occupied 
saeh  premises  as  aforesaid  for  twelve  calendar  months  next  previous 
to  the  last  day  of  July  in  such  year,"  &c.  Under  that  section,  the 
person  claiming  to  vote  must  be  of  full  age  *when  he  appears  to  r^^^ 
vote.  Under  the  Registration  Act,  he  must  equally  be  of  full  *• 
age  at  the  time  he  claims  to  be  placed  up^n  the  register.  The  mean- 
ing of  the  27th  section  appears  to  me  to  be  this,  that  every  male  per- 
son of  full  age  shall  be  entitled  to  vote,  provided  such  person  has 
occupied  the  qualifying  property  for  twelve  calendar  months.  "Such 
person"  does  not  mean  of  full  age  at  the  time  when  the  occupation 
began:  he  must  be  under  no  legal  incapacity  when  he  comes  to  claim 
the  franchise.  The  27th  section  of  the  Reform  Act  and  the  40th  sec- 
tion of  the  Registration  Act  are  to  be  read  together :  and  this  latter 
section  makes  it  clear  that  the  question  for  the  revising  barrister  is, 
whether  at  the  time  the  party  claims  to  be  put  upon  the  register  he 
would  be  qualified  to  vote  if  that  were  the  day  of  the  election.  The  dis- 
cussion before  the  revising  barrister  is  substituted  for  the  old  conten- 
tion at  the  polling-booth.  That  section  enacts  that  the  revising  bar- 
rister "shall  expunge  the  name  of  every  person  whose  qualification 
as  stated  in  any  list  shall  be  insufficient  in  law  to  entitle  such  person 
to  vote;"  and,  further,  in  cases  of  objection,  he  "shall  require  it  to 
be  proved  that  the  person  so  objected  to  was  entitled  on  the  last  day 
of  July  then  next  preceding  to  have  his  name  inserted  in  the  list  of 
voters  in  respect  of  the  qualification  described  in  such  list."  This 
latter  part  applies  to  the  sufficiency  of  the  qualifying  property,  not  to 
the  age  of  the  party.  The  section  then  goes  on, — "and,  in  case  the 
same  shall  not  be  proved  to  the  satisfaction  of  such  barrister,  or  in 
case  it  shall  be  proved  that  such  person  was  tfien  incapacitated  by  any 
law  or  statute  from  voting  in  the  election  of  members  to  serve  in 
Parliament,  such  barrister  shall  expunge  the  name  of  every  such  per- 
son from  the  said  lists."  Imagine  that  an  election  is  going  on  at  the 
time  of  the  revision,  and  the  party  comes  and  ^claims  to  vote,  r«^/> 
and  the  barrister  asks  him  "Are  you  of  full  age?"  If  the  *• 
answer  is  in  the  negative,  the  name  is  to  be  expunged.  If  in  the 
affirmative,  the  sufficiency  of  the  occupation  or  other  qualification  (if 
objected  to)  is  to  be  inquired  into.  It  seems  to  me,  therefore,  that  no 
person  is  to  be  put  upon  the  register  unless  he  be  qualified  to  vote  if 
an  election  were  then  going  on.  If  the  construction  contended  for  by 
Mr.  Keane  were  to  prevail,  viz.,  that  the  party  must  be  of  full  age  at 
the  time  the  twelve  months'  occupation  commences,  it  would  have  the 
effect  of  disqualifying  very  many  persons  from  voting  until  thoy  had 
attained  the  age  of  twenty-two;  whereas,  every  man  by  the  law  of 
England  acquires  the  full  rights  of  citizenship  on  attaining  twenty- 
one. 
Btles,  J. — I  am  of  the  same  opinion.    The  8th  section  of  the  7  & 
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8  W.  8,  c.  25,  enacted  that  "  no  person  whatsoever,  being  under  the 
age  of  one-and-twenty  years,  shall  at  any  time  hereafter  be  admitted 
to  give  his  voipe  for  election  of  any  member  or  members  to  serve  in 
this  present  orany  future  Parliament,"  and  imposed  serious  penalties 
on  infants  who  might  be  elected.  We  ought  not,  therefore,  unless 
obliged,  to  extend  the  legal  incapacity  beyond  the  age  of  twenty-one 
at  the  time  of  voting.  But  we  are  obliged  to  do  so  to  a  certain  extent, 
by  holding  that  the  part^  claiming  the  franchise  must  be  twenty-one 
at  the  time  of  registration,  because  now  (by  6  &;  7  Vict.  c.  18,  s.  81) 
only  twi<  questions  can  be  put  at  the  time  of  voting,  viz.,  as  to  the 
identity  of  the  voter,  aud  whether  he  has  already  voted.  We  are 
here  asked  to  strain  the  words  of  the  Reform  Act,  and  to  hold  that 
the  party  must  be  of  full  age  at  the  time  of  the  commencement  of  the 
twelve  months'  occupation  upon  which  his  qualification  rests.  If  the 
M^-|  Legislature  had  intended  that  the  *party  should  have  been  of 
^  full  age  during  the  whole  of  the  twelve  months  preceding  the 
last  day  of  July,  they  would  have  employed  appropriate  language  to 
express  that  intention.  The  proper  construction  appears  to  me  to  be, 
that  the  party  must  have  occupied  for  twelve  months,  and  must  be  of 
full  age  at  the  time  he  claims  to  be  registered.  By  adopting  the  con- 
struction contended  for  on  the  part  of  the  appellant,  we  should  in 
effect  be  extending  the  period  of  nonage  to  twenty-two. 

Keatinq,  J. — I  am  of  the  same  opinion.  The  only  difficulty  I 
have  felt  during  the  discu&sion  has  been  as  to  how  an  infant  could  be 
kept  off  the  register,  if  be  had  been  for  the  requisite  period  the  occu- 
pier of  premises  of  the  required  value.  But  the  remarks  of  my  Lord 
upon  the  40th  section  of  the  6  &  7  Vict.  c.  18  have  removed  that  dif- 
ficulty. I  think  the  revising  barrister  was  right  in  overruling  the 
objection. 

Kinglake,  Serjt.,  asked  for  costs. 

Ktane,  Q.  C,  opposed  the  application,  suggesting  that  there  had 
been  contradictory  decisions  of  revising  barristers  on  the  point. 

Eblb,  G.  J. — Our  general  rule  is,  to  grant  the  respondent  costs 
where  the  decision  of  the  revising  barrister  is  affirmed ;  (a)  still  reserv- 
ing to  ourselves  the  exercise  of  a  discretion  under  extraordinary 
circumstances. 

The  rest  of  the  Court  concurring, 

Decision  affirmed,  with  costs. 

(a)  And  is  in  afinnanee  of  the  IVanoliiM?    Sm  Clarke,  app.,  Th«  OreriMn  of  Baqr  SL  Ed- 
mand«,  roip.,  1  C.  B.  N.  S.  23,  33  (B.  C.  L.  B.  toL  87). 


♦72]  ♦Borough  of  EiDDBRinNSTBB. 

RICHARD  POWELL,  Appellant;  THOMAS  QUEST.  Jan.. 

Respondent.     Nov.  22. 

A  man  baa  not  '<rosidod"  in  tho  boroosh  "for  six  ealondar  monthi  nozi  ptOTions  to  tbo 
Mt  day  of  July/'  within  the  27th  Motion  of  tho  3  W.  4,  o.  45,  when  bo  baa  for  a  portion  of 
Ibat  time  been  detained  in  a  gaol  sitnate  more  than  aeyen  miles  distant  thoreftom,  nnder  a 
■tontenoe  of  inpriionmcnt  for  an  aaaaolt,  without  tho  option  of  paying  a  lino. 

1.  At  a  Court  held  for  the  revision  of  the  lists  of  yoters  for  the 
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V^  ■         '  .1  ■  I.     ,     ■       I  ■  ^ 

borougli  of  Kidderminster,  Ricbard  Powell  duly  objected  to  the  name 
of  Thomas  Guest,  Jun.,  being  retained  on  the  list  of  persons  entitled 
to  vote  in  the  election  of  a  member  for  the  borough  of  Kidderminster 
in  respect  of  the  occupation  of  a  house  in  Stourbridge  Street,  in  the 
parish  of  Kidderminster  Borough,  on  the  ground  that  the  said  Thomas 
Guest,  Jun.,  had  not  resided  for  six  calendar  months  next  previous  to 
the  last  day  of  July  in  the  present  year  within  the  said  borough  or 
within  seven  miles  thereof. 

2.  The  qualification  of  the  said  Thomas  Guest,  Jun.,  was  duly 
proved  in  all  other  respects. 

3.  On  the  27th  of  February  in  the  present  year,  the  said  Thomas 
Guest,  Jun.,  was  convicted  of  an  assault,  and  committed  by  the  magis- 
trates of  the  borough  of  Kidderminster  to  Worcester  jail  for  six' 
months'  imprisonment,  without  the  option  of  paying  a  fine.  He  duly 
served  the  said  term  of  imprisonment,  and  returned  to  Kidderminster 
on  the  25th  of  August  in  the  present  year. 

4.  Worcester  jail  is  situate  more  than  seven  miles  from  the  borough 
of  Kidderminster  or  any  part  thereof. 

5.  At  the  time  of  his  conviction,  the  said  Thomas  Guest,  Jun., 
resided  at  the  above-mentioned  house,  and  carried  on  there  the  busi- 
nesses of  a  butcher  and  beerseller ;  and  after  his  conviction,  but  before 
leaving  Kidderminster,  he  made  arrangements  by  which  the  said  busi- 
nesses were  carried  on  and  the  said  house  was  occupied  by  his  servant 
on  his  behalf  during  his  ^absence,  to  whom  he  gave  the  key  of  r^^^o 
the  house,  and  paid  him  15^.  per  week  to  conduct  the  said  busi-  '- 
nesses.  His  furniture  remained  undisturbed  in  the  house  during  his 
imprisonment;  and  immediately  on  the  termination  thereof  he  re- 
turned to  his  said  house,  and  has  continued  to  i*eside  there  ever  since 

6.  The  said  Thomas  Guest,  Jr.,  is  a  widower,  and  has  no  family. 

7.  It  was  contended,  on  behalf  of  the  said  Richard  Powell,  that 
under  the  circumstances  stated,  the  said  Thomas  Guest,  Jr.,  had  not 
resided  for  six  calendar  months  next  previous  to  the  last  day  of  July 
in  the  present  year  within  the  said  parish  of  Kidderminster  Borough, 
or  within  seven  statute  miles  thereof,  or  of  any  part  thereof. 

8.  The  revising  barrister  held,  that,  under  the  circumstances  stated, 
the  said  Thomas  Guest,  Jr.  had  resided  for  six  calendar  months  pre- 
vious to  the  said  last  day  of  July  in  the  present  year  within  the  said 
parish  of  Kidderminster  Borough ;  and  he  therefore  retained  his  name 
on  the  list  of  voters. 

9.  If  the  Court  should  be  of  opinion,  that,  under  the  circumstances 
stated,  the  said  Thomas  Guest,  Jr.,  had  not  resided  for  six  calendar 
months  previous  to  the  la.st  day  of  July  in  the  present  year  within 
the  said  parish  of  Kidderminster  Borough,  then  the  name  of  the  said 
Thomas  Guest,  Jr.,  was  to  be  expunged  from  the  list  of  voters,  and 
the  register  of  voters  was  to  be  altered  accordingly.  But,  if  the 
Court  should  be  of  opinion  that  the  said  Thomas  Guest,  Jr.,  had 
resided  during  the  time  and  in  manner  aforesaid  within  the  said 
parish  of  Kidderminister  Borough,  the  register  of  voters  was  to 
remain  unaltered. 

Keane,  Q.  U.,  for  the  appellant. — The  27th  section  of  the  Reform 
Act  requires  six  months'  residence  in  the  "^borough  as  one  of  p^.^^^ 
the  qualifications  to  entitle  a  party  to  'oe  registered  as  a  voter.   '- 
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Here,  the  greater  portion  of  that  period  had  been  passed  by  the 
respondent  in  compulsory  residence  in  a  gaol  distant  more  than  seven 
miles  from  the  borough.  The  residence  required  by  the  statute,  is, 
an  actual  occupation  by  the  party  himself,  or  by  his  family  or  ser- 
vants :  Withorn,  app.,  Thomas,  resp.,  7  M.  &  G.  1  (E.  C.  L.  R.  vol. 
49),  8  Scott  N.  R.  78S,  1  Lutw.  Beg.  Cas.  125.  The  residence  mnsi 
continue  down  to  the  time  of  voting :  6  &  7  Vict.  c.  18,  s.  79.  In 
settlement  cases,  the  effect  of  imprisonment  was  saved  by  the  proviso 
in  the  9  &  10  Vict.  c.  66,  s.  1,  **that  the  time  during  which  such  per- 
son shall  be  a  prisoner  in  a  prison  shall  for  all  purposes  be  excluded 
in  the  computation  of  time:"  The  Queen  v.  The  Inhabitants  of  Har- 
row-on-the-Hill,  17  Law  J.,  M.  C.  148 ;  The  Queen  v.  The  Inhabitants 
of  Salford,  12  Q.  B.  106  (E.  C.  L.  R.  vol.  64),  17  Law  J.,  M.  C  170 ; 
The  Queen  v.  The  Overseers  of  Hartfield,  21  Law  J.,  M.  C.  65  (nom. 
Hartfield  v.  Rotherfield,  17  Q.  B.  746)  E.  C.  L.  R.  vol.  79) ;  The  Queen 
V.  The  Inhabitants  of  Potterhanworth,  28  Law  J.,  M.  C.  56.  To  have 
that  effect,  it  required  the  express  words  of  the  statute.  In  The  Queen 
V.  The  Inhabitants  of  Halifax,  12  Q.  B.  Ill,  17  Law  J.,  M.  0.  158,  it 
was  held  that  a  pauper  is  not  irremovable  from  a  parish  on  the  ground 
of  residence,  under  the  statute  9  &  10  Vict.  c.  66,  s.  1.  if,  at  any  time 
during  the  five  years  (a)  next  before  application  for  an  order  to  remove 
him  he  has  been  removed  from  the  parish  under  a  prior  order;  for, 
such  removal  is  a  break  in  the  residence:  and  it  makes  no  difference 
that  the  pauper  so  removed  leaves  behind  furniture  in  a  house  rented 
and  occupied  by  him  at  the  time  of  his  removal,  and  retains  the  key 
of  the  house,  and  that  he  has  always  the  animus  reverteudi,  and  actually 
*751  ^^^^^^^  ^^^  resumes  ^occupation  of  his  house  after  an  absence  of 
^  a  few  days.    [Byles,  J. — How  does  this  case  differ  from  that  of  a 

ferson  illegally  detained,  or  of  a  person  imprisoned  under  a  ca.  sa.  ? J 
n  the  former  case,  there  is  in  law  no  detention ;  and,  in  the  latter, 
the  party  has  the  option  of  getting  his  discharge  by  paying  the  debt. 
Here,  the  respondent  has  by  his  own  wilful  misconduct  deprived  him- 
self of  the  right  to  reside  within  the  borough.  In  the  case  of  In  re 
Jones,  2  Ad.  &  E.  486  (E.  C.  L.  R.  vol.  29),  an  unsuccessful  attempt 
was  made  to  obtain  a  habeas  corpus  to  enable  a  prisoner  in  custody 
upon  a  conviction  for  a  misdemeanor  to  vote  at  an  election. 

Kinglake,  Serjt.  (with  whom  was  Tlie  Hon,  R.  Bourke),  for  the 
respondent. — The  revising  barrister  finds  the  fact  of  residence,  unless 
the  imprisonment  precludes  it.  Decisions  on  settlement  cases  are 
altogether  inapplicable  to  appeals  under  the  Registration  Act:  per 
Maule,  J.,  in  Dewhurst,  app.,  Fielden,  resp.,  7  M.  &  G.  182  (E.  C.  L. 
R.  vol.  49),  8  Scott  N.  R.  1013,  1  Lutw.  Reg.  Cas.  274.  The  word 
''residence"  has  different  meanings  according  to  the  occasion  upon 
which  and  the  intention  with  which  it  is  used.  The  residence  in 
Withorn,  app.,  Thomas,  resp.,  was  clearly  insufficient.  In  Rogers  on 
Elections,  7th  edit.  176,  it  is  said :  *'  The  following  cases  were  aecided 
by  the  Ipswich  committee.  Pisey's  Case,  F.  &  F.  271.  The  voter  at 
Midsummer  (before  the  election)  had  removed  a  wagon  load  of  goods 
to  another  house  at  some  distance  from  Ipswich :  the  house  at  Ipswich 
was  shut  up  till  Michaelmas  (the  election  being  in  July),  to  which 

(a)  Thre«  yearf,  by  sUt.  24  d  2b  Viot  c.  55,  i.  4.    8«6  ih«  cmiM  eoUoctad  in  Arcfabold'0 
Foot  Law,  llih  •dik  701  ot  leq. 
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time  be  pftid  the  rent  and  kept  the  key ;  he  had  never  given  notice  to 
quit,  bat,  on  the  contrary,  had  not  abandoned  all  intention  of  return- 
ing.    It  did  not  appear  whether  all  his  furniture  had  been  removed 
in  the  wagon,  or  whether  any  had  been  left.     In  Prentice's  Case,  F. 
&  F.  273,  it  was  *proved  that  the  voter  having  removed  in  June   r-^rj^ 
from  his  house  to  one  opposite,  a  placard  of  ^  House  to  let '  was   '- 
put  on  the  former  house,  which  was  returned  '  empty '  by  the  rate- 
collector,  and  the  words  'Removed  opposite'  placed  on  the  shutters: 
a  few  articles  were  left  in  the  house  till  within  a  few  davs  before 
Michaelmas,  but  he  kept  the  key  till  Mio'.iaelmas,  and  held  himself 
out  as  entitled  to  let  the  house.     The  election  took  place  in  July.    The 
committee  decided  in  Pisey's  Case  that  the  voter  had  not  lost  his 
qualiiication :  in  Prentice  s  Case  they  decided  that  he  had.     It  is  diffi- 
cult to  see  any  feature  of  legal  distinction  between  the  two  cases :  a 
distinction  was,  however,  taken  in  argument,  that  there  was  an  ani* 
xnus  revertcndi  in  one  case,  and  not  in  the  other :  but  surely  that  can 
make  no  difference.     In  cases  of  inhabitancy,  where  it  is  required  to 
be  inferred  that  a  man,  though  personally  absent^  still  continues  to 
*  inhabit,'  it  is  important  to  show  that  the  absence  is  not  permanent : 
but,  unless  personal  residence  by  a  man  or  his  family  be  necessary  to 
Cfonstitute  occupation,  it  is  immaterial,  supposing  actual  occupation  to 
be  otherwise  shown,  whether  his  personal  absence  is  permanent  or 
only  temporary."     Could  this  man  be  said  to  be  residing  in  Winches- 
ter gaol  ?     In  Nias  v.  Davis,  4  C.  B.  444  (E.  C.  L.  R.  vol.  56),  a  pri- 
soner in  execution  under  a  ca.  sa.  in  the  common  gaol  of  the  county  of 
Radnor,  but  having  a  permanent  lodging  in  London,  where  his  wife 
and  &mily  resided,  and  to  which  it  was  his  intention  to  return,  was 
held  to  have  a  sufficient  residence  in  London  to  petition  the  Court  of 
Bankruptcy  under  the  5  &  6  Vict.  c.  116  and  7  <fe  8  Vict.  c.  96.    In 
Dunston  v.  Paterson,  5  C.  B.  N.  S.  267  (E.  C.  L.  B.  vol.  94),  it  was 
held  that  a  compulsory  residence  at  the  time  of  the  commencement 
of  the  action  in  a  gaol,  did  not  constitute  the  place  of  detention  the 
"dwelling''  of  the  party,  within  the  128th  section  of  the  9  &  10  r^^*^ 
*Vict.  c.  95,  s.  128.     **  We  are  of  opinion,"  says  Willes,  J.,  in  '■    ' 
delivering  the  judgment  of  the  Court,  V  that  the  gaol  was  not  a  dwelling 
within  the  meaning  of  the  Act.     The  residence  there  was  compulsory 
and  temporary,  without  any  intention  on  the  plaintiff^s  part  of  remain- 
ing; but,  on  the  contrary,  with  an  intention  shown  by  the  facts,  of.i 
leaving  it  when  she  could,  and  returning  to  her  former  place  of  resi- 
dence, whenever  she  was  discharged  out  of  custody.    The  statute 
refers  to  the  place  in  which  the  party  dwells,  as  affecting  the  question 
of  convenience  to  suitors  in  attending  the  Counyr  Court,  and  therefore 
must  mean  by  the  word  '  dwelling'  the  ordtnar^'dwelling  of  the  party, 
and  not  a  place  like  a  gaol,  where  a  person  is  temporarily  detained,  it 
may  be  for  a  single  day  or  night,  in  custody."     The  King  v,  Mitchell, 
10  East  511,  is  a  very  strong  authority.    There,  freemen  of  Norwich, 
subntitutes  in  the  militia,  quartered  at  Cv.  Ichester,  but  having  dwell- 
ing-houses in  Norwich,  in  which  their  families  resided,  and  to  which 
they  at  times  resorted  on  furlough  (in  some  instances  within  the  pre- 
ceding six  months  only  for  the  purpose  of  voting  at  elections),  were 
held  to  be  inhabitants  within  the  charter  of  Norwich  and  a  local  Act 
(3  6.  2;  c.  8)  requiring  them  to  have  been  inhabitants  for  six  calendar 
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months  previous  to  certain  elections  of  corporate  officers,  in  order  to 
qualify  them  to  vote.  Lord  Ellenborough  there  said  :  "The  Act  in 
question  requires  and  ought  to  receive  a  reasonable  construction, 
according  to  the  subject-matter  of  it  and  the  manifest  object  of  the 
Legislature.  The  Act  meant  to  secure  the  right  of  voting  for  corpo- 
rate offices  to  the  freemen  bonfi  dde  inhabitants  of  the  city  for  a  cer- 
tain period  before  the  election,  and  is  therefore  satisfied  by  a  bonfi 
.fide  inhabitancy.    Now,  of  what  other  place  but  of  Norwich  could 

*7R1  ^^^^^  ^^^  ^  ^^^  ^  ^^  inhabitants  at  the  time?  They  had 
J  *their  own  dwelling-houses  or  homes  there,  in  which  they  left 
their  families  dwelling,  and  to  which  they  returned  from  time  to 
time  when  they  received  leave  of  absence  from  their  regiment.  They 
had  no  other  abiding-place  than  this;  for,  the  place  where  the  regi- 
ment happened  to  be  quartered  could  not  be  considered  as  such  :  and, 
though  they  could  not  perform  watch  and  ward  at  Norwich,  yet  they 
were  liable  there  to  all  public  burthens  in  respect  of  their  houses 
there  in  which  their  families  dwelt."  The  respondent  in  this  case 
answers  every  one  of  the  conditions  mentioned  in  that  judgment. 
[Byles,  J. — ouppose  the  qualification  here  had  been  one  of  the  oil 
reserved  ones,  to  inhabitants  paying  scot  and  lot,  would  this  person 
have  been  an  inhabitant  ?]  Clearly  so,  upon  the  authority  of  The 
King  V.  Mitchell.  In  The  Queen  v.  The  Overseers  of  Holbeck,  16  Q. 
B.  404  (E.  C.  L.  R.  vol.  71),  it  was  held,  that,  under  the  9  4  10  Vict, 
c.  66,  s.  1,  an  imprisonment  out  of  the  parish,  in  default  of  paying  a 
fine,  upon  a  summary  conviction,  does  not  break  the  residence  in  the 
parish ;  and  that,  if  there  be  on  the  whole  a  five  years'  residence, 
without  reckoning  the  time  of  imprisonment,  and  the  residence  be 
continuous,  with  the  exception  of  that  time,  the  resident  is  irremova- 
ble. [Byles,  J. — Suppose  the  party  had  been  confined  in  the  county 
lunatic  asylum,  beyona  the  limits  of  the  borough,  or  in  a  hospital, 
with  a  broken  leg,  would  he  lose  his  vote  7]  It  is  submitted  that  he 
would  not.  [Byles,  J. — In  the  cases  I  put,  he  is  in  no  way  acces- 
sory to  his  own  confinement.  Here,  however,  he  is.]  True:  but,  in 
the  case  of  the  militia  men,  there  was  a  compulsory  absence.  Would 
a  man  lose  his  right  to  vote  whose  absence  was  occasioned  by  his 
seizure  by  a  press-gang?  Or  a  man  imprisoned  on  suspicion  of 
felony,  and  on  his  trial  acquitted  7 

^jn^  Keane,  Q.  C,  in  reply. — In  The  King  v.  Mitchell,  10  ♦East 
^  611,  the  parties  were  in  the  habit  of  coming  back  to  Norwich 
from  time  to  time  on  furlough,  and  were  only  absent  on  duty:  and  in 
The  Queen  v.  The  Overseers  of  Holbeck,  16  Q.  B.  404  (E.  0.  L.  R. 
vol.  71),  the  pauper  had  the  option  of  relieving  himself  from  the  im- 
prisonment by  paying  the  fine.  So,  in  the  cases  put,  of  the  lunatic 
and  the  man  with  a  broken  leg,  both  might  come  back,  the  one  when 
cured  of  his  mental  infirmity,  the  other  on  recovering  his  bodily 
health  and  strength.  All  that  Dunston  v.  Paterson,  5  C.  B.  N.  S.  26*7 
(E.  C.  L.  R.  vol.  94),  amounts  to,  is,  that  the  word  "dwelling"  does 
not  apply  to  a  temporary  detention  in  a  gaol  for  debt :  but,  how  can  a 
man  be  said  to  *'  dwell "  or  '*  reside  "  in  a  place  where  he  neither  is 
nor  can  be?  To  entitle  a  person  to  the  franchise  in  respect  of  the 
occupation  of  premises  in  a  borough,  he  must  have  a  lawful  right  to 
be  present  there  during  the  statutory  period.    The  decision  in  Nias 
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V.  DaviSf  4  C.  B.  444  (E.  C.  L.  B.  vol.  66),  turned  upon  the  meaning 
of  the  word  "  reside  "  in  the  Bankrupt  Acts. 

Eblb,  C.  J. — I  am  of  opinion  that  the  decision  of  the  revising  bar- 
rister in  this  case  was  wrong,  and  that  Guest,  the  respondent,  had  not 
a  right  to  have  his  name  retained  upon  the  list  of  voters  for  the 
borough  of  Kidderminster.  The  27th  section  of  the  Reform  Act 
contains  a  proviso  ''that  no  such  person,"  as  before  mentioned,  **  shall 
be  so  registered  in  any  year,  unless  he  shall  have  resided  for  six  calen- 
dar months  next  previous  to  the  last  day  of  July  in  such  year  within 
the  city  or  borough,  or  within  the  place  sharing  in  the  election  for 
the  city  or  borough,  in  respect  of  which  city,  borough,  or  place 
respectively  he  shall  be  entitled  to  vote,  or  within  seven  statute  miles 
thereof  or  of  any  part  thereof:"  and  this  person  was  for  a  considerable 
portion  of  the  six  months  in  prison  under  sentence  for  a  misdemeanor 
at  a  distance  exceeding  *seven  statute  miles  from  the  borough,  p^g/v 
The  Legislature  has  imposed  residence  as  one  of  the  conditions  ^ 
of  qualification.  Did  this  man  reside  in  the  borough  during  the  spe- 
cified time?  I  will  assume  that  he  had  a  house  there,  and  a  wife  and 
family,  and  that  he  had  animus  revertendi :  but,  during  the  time  he 
was  in  prison,  he  was  not  sui  juris:  he  was  not  at  liberty  to  return 
home:  he  had  forfeited  his  right  to  do  so  by  his  own  criminal  act.  I 
entirely  subscribe  to  the  doctrine  so  clearly  laid  down  in  Elliott  on 
Registration,  2d  edit.  204,  where  the  learned  author  says,  that,  "  in 
order  to  constitute  residence,  a  party  must  possess  at  the  least  a  sleeping 
apartment,  but  that  an  uninterrupted  abiding  at  such  dwelling  is  not 
requisite."  "Absence,"  he  continues,  "no  matter  how  long,  if  there 
be  the  liberty  of  returning  at  any  time,  and  no  abandonment  of  the 
intention  to  return  whenever  it  may  suit  the  party's  pleasure  or  con- 
venience so  to  do,  will  not  prevent  a  constructive  legal  residence. 
But,  if  he  has  debarred  himself  of  the  liberty  of  returning  to  such 
dwelling,  by  letting  it  for  a  period,  however  short,  or  has  abandoned 
his  intention  of  returning,  he  cannot  any  longer  be  said  to  have  even 
a  legal  residence  there."  The  learned  author  says  he  loses  his  charac- 
ter of  resident  **if  he  has  debarred  himself  of  the  liberty  of  returning 
to  such  dwelling,"  and  he  gives  two  examples,  viz.,  letting  the  house, 
or  abandoning  the  intention  of  returning.  I  think  we  may  add 
to  these  a  thira  case:  I  think  this  man  has  debarred  himself  of  the 
liberty  of  returning,  when  he  has  been  guilty  of  a  criminal  act,  by 
reason  of  which  the  laws  of  his  country  have  taken  away  from  him 
the  power  of  returning.  Judges  who  have  from  time  had  to  decide 
upon  the  meaning  of  ''residence"  in  different  statutes,  have  been 
obliged  to  resort  to  various  shifting  meanings  of  the  word,  according 
.  to  the  object  and  intention  of  the  ^Legislature  in  the  particular  ^^^^ 
statute  in  which  it  is  ised.  In  Nias  v.  Davis,  4  C.  B.  444  (E.  C.  '• 
L.  B.  vol.  66),  for  the  purpose  of  the  administration  of  the  Bankrupt 
Law,  the  party,  though  temporarily  confined  for  debt  in  a  distant 
county,  was  held  to  be  resident  in  the  place  where  his  family  was,  and 
where  probably  also  his  creditors  dwelt  and  his  debts  were  contracted. 
I  should  say  also  that  that  statute  was  passed  altogether  alio  intuitu 
from  the  statute  now  under  consideration.  Further,  I  should  say 
that  a  man  who  is  imprisoned  for  debt  has  not  absolutely  lost  the 
liberty  of  returning  to  his  place  of  residence:  by  paying  the  debt,  he 
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becomes  free  to  return.  So,  the  case  of  the  militiamen  (The  King  v. 
Mitchell,  10  East  511)  is  in  some  degree  consistent  with  the  power  to 
return  to  their  residences.  But  a  person  who  stands  convicted  and 
sentenced  to  an  absolute  term  of  imprisonment  for  a  misdemeanor, 
without  the  option  of  purging  his  offence  by  payment  of  a  fine,  is 
under  an  utter  disability  to  return  to  his  home.  I  think  all  the  cases 
cited  are  distinguishable,  and  that  the  intention  of  the  Legislature 
will  be  carried  out  by  holding  that  this  respondent  has  not  complied 
with  the  condition  of  residence  which  the  statute  imposes.  If  his  im- 
prisonment for  five  months  were  held  not  to  deprive  him  of  his  right 
to  be  registered,  I  do  not  see  why  an  imprisonment  for  two  years 
should  prevent  him  from  being  qualified.  I  think  the  decision  was 
wrong,  and  must  be  reversed, 

Byles,  J. — I  am  of  the  same  opinion.  It  is  not  necessary  or  con- 
venient to  lay  down  any  universal  rule  on  the  subject :  but  I  think 
the  fair  result  of  the  authorities  is,  that  legal  inability  caused  by  the 
criminal  and  voluntary  act  of  the  party,  and  not  from  misfortune, 
breaks  the  residence,  and  destroys  the  qualification.    The  case  of  a 

*821  ™*^  ^^^  ^®  '^^P*  ^'•^^y  from  his  ^residence  by  bodily  or  mental 
-*  infirmity,  is  distinguishable ;  as  also  is  that  of  a  militiaman  absent 
for  a  time  on  duty,  or  of  an  innocent  man  accused  and  remanded,  or 
committed  for  trial  and  acquitted.  These  are  purely  cases  of  misfor- 
tune. It  is  distinguishable  also  from  that  of  a  man  imprisoned  under 
a  writ  of  ca.  sa.,  or  for  non-payment  of  a  fine :  he  may  relieve  himself 
from  impediment  to  his  return  by  paying  the  debt  or  the  fine. 
Extreme  cases  may  be  suggested  in  support  of  either  view.  On  the 
one  side,  it  may  be  asked,  would  an  imprisonment  for  twenty-four 
hours  disqualify?  On  the  other  it  might  be  asked,  would  twenty 
years*  imprisonment  disqualify  ?  It  is  not  easy  at  first  sight  to  say 
where  the  line  is  to  be  drawn :  but,  upon  the  whole,  I  agree  with  my 
Lord  that  the  decision  of  the  revising  barrister  here  was  wrong. 

Keating,  J. — I  am  of  the  same  opinion.  Cases  which  approach 
the  line  are  always  very  difficult  to  decide.  But  I  am  of  opinion,  that, 
where  a  man  has  by  his  own  wrongful  and  criminal  act  deprived  him- 
self of  the  power  of  complying  with  the  condition  of  residence  in  the 
statute  in  question,  he  cannot  be  said  to  have  continuously  resided  ia 
the  borough.  Decision  reversed* 


*83]  *Borough  of  Kidderminstkr. 

EICHARD  POWELL,  Appellant;  WILLIAM  JONES,  Respondent. 

Nov.  22. 

A.  wu  possessed  of  three  houses  (one  of  which  he  himself  oeenpied),  each  being  under  the 
yearly  Talae  of  101.  Under  a  local  Act)  he  compounded  for  the  rates  npon  all  the  premises  for 
one  year.  At  the  expiration  of  the  year  no  new  composition  was  entered  into,  but  the  overseers 
eontinued  to  assess  the  premises  as  before,  though  A.  had  improTod  those  in  his  own  ocoupatioB 
ao  as  to  increase  their  yearly  Talue  to  upwards  of  102.  He  then  claimed  to  be  rated  to  the 
fuH  rate  in  respect  of  the  premises  in  his  own  occupation,  but  he  did  not  at  that  time  pay  or 
tender  the  arrears  of  rates  then  due.  No  alteration  was  made  in  the  rating.  A.  afterwards, 
and  before  the  20th  of  July,  paid  to  the  OTerseers  a  sum  which  was  more  than  sufficient  to 
satisfy  all  rates  due  ia  respect  of  the  last-mentioned  premises  to  the  &th  of  January,  but  mad« 
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90  speeifte  iqfiproprUtion  of  the  monaj  at  the  tim«  of  the  payment ;  and  the  orerseers  plaeed 
the  amoant  agaiost  all  the  ratea  due : — 

The  rerising  barrister  bariog  found   that   A.   was   siiffloiently  rated,    and   that  he  had 
paid  his  rates  so  as  to  entitle  him  to  be  registered,— -the  Court  refused  to  interfere  with  his 


1.  At  a  Court  held  for  the  revision  of  the  lists  of  voters  for  the 
borough  of  Kidderminster,  Bichard  Powell  objected  to  the  name  of 
William  Jones  being  retained  on  the  list  of  persons  entitled  to  vote 
in  the  election  of  a  member  fiur  the  borough  of  Kidderminster  in 
respect  of  property  occupied  within  the  parish  of  Kidderminster 
Borough. 

2.  The  said  William  Jones  occupied  in  St.  John  Street,  within  the 
parish  of  Kidderminster  Borough,  for  twelve  calendar  months  pre- 
vious to  the  last  day  of  July  in  the  present  yea^,  a  house  and  garden 
of  upwards  of  the  clear  yearly  value  of  101, 

S.  The  said  William  Jones  was  the  owner  of  the  said  house  and 
garden  in  his  occupation,  and  also  of  the  two  adjoining  houses. 

4.  The  said  William  Jones  some  years  since,  under  the  provisions 
of  an  Act  of  4  &  5  Vict.  c.  Ixxii.,  intituled  "An  Act  for  better  assess- 
ing and  collecting  the  poor-rates  in  the  borough  of  Kidderminster,  in 
the  county  of  Worcester,"  compounded  with  the  overseers  for  the 
said  borough  for  the  poor-rates  of  the  above  houses  for  the  term  of 
one  year;  and  by  entering  into  such  composition  only  one- half  the 
amount  was  assessed  on  the  said  house  and  garden  for  poor-rates  that 
would  have  been  assessed  thereon  if  the  said  *William  Jones  r^^^^ 
had  not  entered  into  such  composition.  At  the  expiration  of  the  *- 
year  for  which  such  composition  was  entered  into,  and  down  to  the 
month  of  July  last  inclusive,  the  July  rate  being  made  and  allowed 
on  the  22d  of  that  month,  the  overseers  continued  to  assess  the  said 
house  and  garden  on  composition,  although  the  said  William  Jones 
did  not  enter  into  any  composition  agreement  with  them  other  than 
as  above  stated,  neither  did  he  attend  any  meeting  of  the  overseers 
for  the  purpose  of  entering  into  any  other  composition  agreement ; 
but  the  demand  made  by  the  overseer,  and  the  receipt  given  by  the 
collector,  stated  that  the  rates  were  composition  poor-rates. 

4.  Subsequently  to  the  said  William  Jones  entering  into  such  com- 
position as  aforesaid,  and  previously  to  the  Slst  of  July,  1863,  he  made 
improvements  to  the  said  house  and  garden,  by  which  the  clear  yearly 
value  thereof  was  raised  to  upwards  of  102. 

5.  The  case  contained  an  extract  of  the  poor-rate  made  and  allowed 
the  15th  of  October,  1863,  so  far  as  was  material  to  this  case  (being 
the  first  rate  made  after  the  Slst  July  preceding),  showing  the  names 
of  the  occupiers  of  two  of  the  tenements  (the  third  being  void),  and 
also  the  name  of  the  owner  (the  respondent),  the  description  of  the 
property,  the  gross  estimated  rental,  the  rateable  value,  and  the 
amount  of  the  rate  assessed  upon  the  owner  pursuant  to  tlie  statute. 

6.  Tue  said  William  Jones,  in  October,  1863  (but  he  could  not  state 
the  precise  day),  claimed  to  be  rated  separately  for  the  said  two  other 
houses,  and  to  the  full  rate  for  and  in  respect  of  the  house  and  garden 
in  his  own  occupation,  for  the  purpose,  as  he  then  stated  to  the  over- 
seer, of  ''getting  his  vote;''  but  he  did  not  at  the  same  time  pay  or 
tender  the  arrears  of  rates  then  due. 
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^g«1       *7.  The  overseer  did  not  alter  the  rating  in  respect  of  the 
-*   said  bouse  and  garden  in  the  occupation  of  the  said  William 
Jones. 

8.  The  compound  rate  laid  in  October,  1868,  amounted  for  all 
three  houses  and  garden  to  4^.  9d,  and  there  were  arrears  of  former 
rates  brought  forward  of  1{.  3«.  9d.,  making  the  total  rates  then  due 
in  respect  of  the  three  houses,  12.  8s,  6cL 

9.  The  said  William  Jones,  subsequently  to  his  claiming  to  be 
separately  rated  as  aforesaid,  and  previously  to  the  20th  of  July  in 
the  present  year,  paid  to  the  overseers  of  the  said  borough  the  sums 
of  lOtf.  and  12«.  6d.,  making  together  IZ.  25.  6(L,  which  was  more 
than  sufficient  to  pay  all  rates  due  previously  to  the  5th  of  January 
last  in  respect  of  the  house  and  garden  in  his  own  occupation : 
but,  at  the  time  of  making  such  payment,  he  did  not  state  or  specify 
to  what  rate  or  in  respect  of  which  houses  he  paid  the  said  amounts : 
and  the  collector  placed  the  amount  against  all  the  rates  due,  namely 
11.  Ss.  M. 

10.  It  was  objected,  on  behalf  of  the  said  Biohard  Powell,  that  the 
name  of  the  said  William  Jones  should  be  expunged  from  the  list  of 
persons  entitled  to  vote  in  the  election  of  a  member  for  the  borough 
of  Kidderminster  in  respect  of  property  occupied  within  the  said 
parish  of  Kidderminster  Borough,  inasmuch, — first,  as  be  had  not 
been  rated  in  respect  of  such  house  and  earden  to  all  rates  for  the 
relief  of  the  poor  in  such  parish  of  Kidderminster  Borough  made 
during  the  time  of  such  his  occupation  as  aforesaid, — secondly,  that 
the  said  William  Jones  had  not  paid  the  poor-rates  payable  from  him 
previously  to  the  6th  of  January,  on  or  before  the  20th  of  July  in  the 
present  year. 

11.  The  revising  barrister  held  that  the  said  William  Jones  was 
*SB1   ^^^^  ^^  respect  of  such  house  and  ^garden  to  all  rates  for  the 

^  relief  of  the  poor  in  such  parish  of  Kidderminster  Borough 
made  during  the  time  of  his  occupation,  and  that  he  had  paid  the 
poor-rates  payable  from  him  previously  to  the  5th  day  of  January, 
on  or  before  the  20th  day  of  July  in  the  present  year ;  and  accordingly 
retained  his  name  on  the  list  of  voters. 

12.  If  the  Court  should  be  of  opinion,  that,  under  the  circumstances 
stated,  the  said  William  Jones  was  not  rated  in  respect  of  such  house 
and  garden  to  all  rates  for  the  relief  of  the  poor  during  the  time 
aforesaid,  or  that  he  had  not  paid  the  poor-rates  payable  from  him 

Jreviouslv  to  the  5th  day  of  January,  on  or  before  the  20ih  day  of 
uly  in  the  present  year,  then  the  name  of  the  said  William  Jones 
was  to  be  expunged  from  the  list  of  voters,  and  the  register  of  voters 
was  to  be  altered  accordingly.  But,  if  the  Court  should  be  of  opinion, 
that,  under  the  circumstances  stated,  the  said  William  Jones  was 
rated  in  respect  of  such  house  and  garden,  and  had  paid  all  rates 
payable  from  him  previously  to  the  5th  day  of  January,  on  or  before 
the  20th  day  of  July  in  the  present  year,  the  register  of  voters  was 
to  remain  unaltered. 

JCeane,  Q.  C,  for  the  appellant. — The  revising  barrister  was  wrong 
in  holding,  that,  under  the  circumstances,  Jones  was  rated  in  respect 
of  the  premises  occupied  by  him,  and  had  paid  the  rates  due.  By  the 
1st  section  of  the  local  Act,  4  &  5  Vict.  o.  Ixxii.,  it  is  provided  that 
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the  owners  of  dwelling-houses  of  a  yearly  rent  of  less  than  lOZ.  shall 
be  rated  instead  of  the  occupiers.    Compositions  for  rates  are  regu- 
lated by  s.  2,  which  enacts,  that,  "  if  the  owner  of  any  dwelling-house 
within  the  said  borough,  the  yearly  rent  or  value  whereof  shall  not 
amount  to  102.,  shall  be  *desirous  of  paying  a  reduced  rate  for  p^^y 
a  year  for  the  same,  whether  occupied  or  not,  the  overseers  of    *• 
the  poor  of  the  said  borough,  or  any  two  of  them,  shall  compound 
with  such  owner  for  the  payment  of  the  rates  charged  or  chargeable 
thereon,  in  manner  following,  that  is  to  say, — where  the  annual  rent 
or  value  of  the  dwelling-house  rated  shall  not  amount  to  the  sum  of 
7/.,  at  any  sum  not  less  than  one-third  of  the  amount  of  each  rate,  and 
at  any  sum  not  less  than  one-half  of  the  amount  of  each  rate  where 
the  annual  rent  or  value  of  the  dwelling-house  shall  amount  to  the 
sum  of  7L  and  shall  not  amount  to  the  sum  of  101. :  and  all  such 
compositions  and  reduced  rates  shall  be  entered  in  the  rate-book  of 
the  said  overseers,  and  shall  be  recoverable  in  like  manner  as  poor- 
rates  are  now  by  law  recoverable."    And  s.  S  enacts  that  "  the  over- 
seers of  the  poor  of  the  said  borough  shall  yearly  hold  a  meeting  for 
the  purpose  of  entering  into  any  such  composition  with  such  owners 
as  last  aforesaid,  and  the  said  overseers  shall  give  seven  days'  notice 
of  the  time  and  place  of  every  such  meeting,  in  the  same  manner  as 
notices  of  vestry  meetings  are  now  required  to  be  givep ;  the  first 
yearly  meeting  for  such  purpose  to  be  held  within  ten  days  after  the 
publication  of  the  first  rate  to  be  made  for  the  relief  of  the  poor  of  the 
said  borough  after  the  passing  of  this  Act."    By  the  2  W.  4,  c.  45, 
8.  80,  an  occupier  may  demand  to  be  rated :  but  a  parishioner  has  no 
right  to  appeal  (under  the  17  G.  8,  c.  38,  s.  4)  against  a  rate,  on  the 
ground  that  he  is  not  rated  therein :  The  King  v.  George,  6  Ad.  &  E. 
805  (E.  C.  L.  R.  vol.  88),  1  N.  &  P.  451  (E.  C.  L.  R.  vol.  86).    The 
respondent  was  the  owner  of  the  three  houses  and  the  occupier  of  one. 
It  never  was  the  intention  of  the  statute  that  a  person  so  situated 
should  have  the  benefit  of  the  reduced  rate.    No  new  composition 
was  entered  into  after  the  first  year ;  consequently,  there  was   rj^gg 
no  authority  for  continuing  the  *reduced  payment.  Besides,  the   *■ 
improvements  made  therein  during  the  year,  as  found  by  the  revising 
barrister,  altogether  took  the  premises  in  the  respondent's  own  occu- 
pation out  of  the  operation  of  the  4  &  5  Vict.  c.  Lxxii.,  if  they  ever 
.  were  applicable.    To  entitle  a  party  to  be  registered  in  respect  of  a 
qualification  as  occupant,  he  must  be  legally  rated.    Non-payment  of 
an  illegal  rate  operates  no  disqualification :  Fox,  app.,  Davies,  resp., 
6  C.  B.  11  (E.  C.  L.  R.  vol.  60),  2  Lutw.  Reg.  Cas.  97.    This  man  was 
not  legally  rated.     Then,  assuming  that  he  was  well  rated,  had  he 
paid  all  the  rates  due  ?     This  depends  upon  the  doctrine  of  appro- 
priation, as  to  which  the  rule  is  thus  laid  down  in  Roscoe  on  Evi- 
dence. 9th  edit  447  (10th  edit.  470),— "In  general,  the  party  who 
pays  money  has  a  right  to  direct  the  application  of  it;  but,  where 
money  is  paid  to  a  creditor  generally  without  any  specific  appropria- 
tion  by  the  party  paying,  and  the  creditor  has   several  demands 
against  the  party  paying,  he  may  apply  the  money  paid  to  whichever 
of  those  demands  he  pleases:  Hall  v.  Wood,  14  East  243,  n.;  Clay- 
ton's Case,  1  Meriv.  572."     [Byles,  J. — There  may  be  appropriation 
by  conduct,  as  well  as  by  words.]    No  doubt.    But  there  must  be 
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Something  more  specific  than  is  found  in  this  ease.    The  proper  time 

for  appropriation  is  the  time  of  payment.(a) 

^r^q-.     *Kinglak€,  Serjt.,  for  the  respondent,  was  not  called  upon. 

-'  Erlk,  C.  J. — I  am  of  opinion  that  the  decision  of  the  revising 
barrister  ought  not  to  be  interfered  with.  It  seems  that  Jones  was 
rated.  Any  objection  such  as  that  alluded  to  by  Mr.  Keane  might 
have  been  set  right  by  appeal.  Then,  has  he  paid  all  the  poor-rates 
which  were  payable  from  him  in  respect  of  the  premises  previously 
to  the  6th  day  of  April  next  preceding  the  day  of  revision  ?  There 
is  much  weight  in  the  argument  as  to  the  mode  of  appropriation. 
Actual  express  words  are  not  essential  to  constitute  an  appropriation. 
Conduct  and  course  of  business  will  be  enough.  Although  the  state- 
ment of  the  case  is  somewhat  meagre,  I  think  enough  appears  to  war- 
rant the  conclusion  that  Jones  was  rated,  and  that  he  paid  enough  to 
satisfy  the  rate  payable  from  him  in  respect  of  the  premises  in  his 
occupation,  though  he  did  not  at  the  time  make  any  specific  appro- 
priation of  the  money.  As  a  question  of  fact,  there  is  much  in  what 
has  been  urged  by  Mr.  Keane :  but  it  was  all  before  the  revising  bar- 
rister. He  has  found  that  the  money  was  so  paid  as  to  constitute  a 
sufficient  payment  by  the  respondent :  and  I  do  not  feel  warranted  in 
saying  that  there  was  no  evidence  to  justify  his  decision. 

Bylbs,  J. — I  am  of  the  same  opinion.  The  rate  is  primfi  facie 
good.  At  all  events,  it  was  only  reversible  on  appeal.  As  to  the 
appropriation,  I  think  we  may  assume  that  the  receiver  knew  the 
intention  of  the  payer  when  he  made  the  payment. 

Keating,  J. — I  am  of  the  same  opinion.  Mr.  Keane  frankly  ad- 
mitted, that,  if  what  passed  when  Jones  claimed  to  be  rated  had  passed 

♦901  ^'  ^^^  ^^^^  ^®  P*^^^  ^^^  *rate,  there  would  have  been  a  complete 
-*  appropriation  of  the  payment  to  the  discharge  of  his  own  rate. 
It  does  not  appear  from  the  case  as  stated  by  the  revising  barrister 
what  time  elapsed  between  the  two  transactions.  I  think  the  revising 
barrister^s  decision  ought  to  be  held  conclusive. 

Decision  affirmed,  with  costs. 

(a)  **  The  intention  of  the  debtor,"  says  Mr.  Koseoe,  p.  448,  '<  ought  to  be  notified  at  [or 
before]  the  time  of  payment:  per  Abbott,  C.  J.,  and  Bayley,  J.,  in  Mayfleld  «.  Wadsley,  3  6. 
A  C.  357,  362,  363  (B.  C.  L.  R.  toI.  10)  5  D.  A  R.  224.  (B.  C.  D.  R.  vol.  16).  But  the 
creditor  need  not  apply  it  to  any  particular  demand  at  the  moment  of  payment;  he  has  a  right 
to  make  the  application  at  any  subsequent  period:  nor  will  an  entry  in  his  prirate  books 
applying  it  to  a  particular  demand,  but  not  communicated  to  the  party  paying,  preclude  him 
from  applying  it  afterwards  to  another  demand :  Simpson  v.  Ingkam,  2  B.  A  C.  65  (B.  C.  L. 
R.  ToL  9),  3  D.  A  R.  249  (B.  C.  L.  R.  toI.  16).    See  also  Qrigg  v.  Cocks,  4  Simons  438." 


Lancashire. — Southern  Division. 

ARTHUR  HEELIS,  Appellant;  THOMAS  GOAD  BLATN, 

Respondent     Nov,  23. 

1.  Where  a  rent-charge  is  created  by  means  of  a  conveyance  to  uses,  the  grantee  immediately 
aequires  "actual  seisin,"  by  the  words  of  the  statute  27  H.  8,  o.  10,  s.  1,  and  is  entitled  to  b« 
registered  in  respect  thereof,  notwithstanding  he  may  not  hare  actually  received  any  part  of 
the  renU 

2.  Aliterf  where  the  rent-charge  is  created  by  an  ordinary  grant  at  common  law,  as  in 
Murray,  app.,  Thomiley,  resp.,  2  C.  B.  217,  1  tutw.  Reg.  Cas.  496,  and  Hayden,  app.,  The 
Orerteart  of  Tirerton,  reap.,  4  C.  B.  1, 1  Lutw.  Reg.  Cas.  510. 
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1.  At  a  Court  held  for  the  revision  of  the  lists  of  voters  for  the 
Bouthern  division  of  the  county  of  Lancaster,  Frederick  Clayton 
objected  U}  the  name  of  Arthur  Heelis  being  retained  on  the  list  of 
voters  for  the  township  of  Pendleton,  in  respect  of  the  qualification 
following :— 


Chrtettaoaad  ranuuBe 

filU  ItBgOl. 

FlAM  of  Abode. 

Nature  of  qoalifloa- 
tion. 

Street,  lane.  Ac.,  where  tbe  pro- 
pertj  is  sltnate,  Ac,  or,  if  the 
qnaliflcatloR  consist  of  a  rent- 
charge,  then  the  naniee  of  the 
owners  of  the  property  out  of 
which  such  rent  Is  issuing  or 
some  of  them,  and  the  situation 
of  the  property'. 

HmIis,  Arthur. 

Halton  Bank, 

Eoctes. 
Old  Road, 

Pendleton. 

An  undivided  sixth 
pert  orshero  of 
A  perpetual  chief 
or  fee-farm  rent 
of  50/.  per  an- 
nnm. 

Ifsning  ont  of  land  and  a 
houae  and  other  buildings 
known  as  Hopefield  Weaste 
Lane,  in  Pendleton,  belong- 
ing to  and  occupied  by  W. 
T  Blaekloek. 

♦2.  The  said  rent-charge  of  501.  was  created  by  indentures  of  n„fQ| 
lease  and  release  dated  res]:)ectively  the  9th  and  10th  of  June,  *- 
1839,  whereby  certain  land  in  Pendleton  was  granted,  bargained,  sold, 
and  released  by  John  Bobinson  and  Stephen  Heelis  to  John  Spencer  and 
his  heirs,  to  the  use.  intent,  and  purpose  that  the  said  John  Bobinson  and 
his  assigns,  during  his  life,  and,  after  the  determination  of  that  estate  by 
any  means  in  his  lifetime,  then  that  the  said  Stephen  Heelis  and  his 
heirs  during  the  natural  life  of  and  in  trust  for  tbe  said  John  Bobin- 
son, and,  subject  to  the  aforesaid  limitations,  then  that  John  Bobin- 
son, his  heirs  and  assigns,  should  and  might  yearly  and  every  year 
for  ever  thereafter  have,  receive,  and  take,  from  and  out  of  tbe  land 
thereby  released,  and  the  buildings  to  be  erected  tbereon,  one  clear 
yearly  rent  or  sum  of  bOL,  by  half-yearly  payments,  on  the  24th  of 
June  and  25th  of  December,  and  to  further  uses  limiting  to  John 
Bobinson,  his  heirs  and  assigns,  or  to  Stephen  Heelis  and  his  heirs, 
as  the  case  might  be,  powers  of  distress  and  of  entry  and  perception 
of  profits  for  securing  the  said  yearly  rent;  and,  subject  to  the  said 
yearly  rent  of  50t  and  powers  and  remedies  for  the  recovery  thereof,-^ 
to  uses  to  bar  dower:  remainder  to  tbe  use  of  John  Spencer,  his  heirs 
and  assigns,  for  ever. 

3.  All  the  estate  ar.d  interest  in  the  said  land  so  vested  in  John 
Spencer  became  prior  to  the  year  1862,  and  still  is,  vested  in  William 
Thomas  Blaekloek,  and  his  heirs,  in  fee. 

4.  By  an  indenture  made  and  dated  the  3d  of  November,  1862,  the 
said  John  Bobinson  granted  and  released  the  said  rent-charge  of  50^., 
and  all  his  estate  therein,  with  the  said  powers  and  remedies  for 
recovering  the  same,  unto  and  to  the  use  of  the  said  Stephen  Heelis, 
his  heirs  and  assigns,  for  ever. 

♦6.  By  indenture  duly  executed  and  dated  the  27th  of  Janu-   r^^A 
ary,  1864,  and  made  between  the  said  Stephen  Heelis  of  the   ^ 
first  part,  John  Heelis  (a  son  of  the  said  Stephen  Heelis)  of  the  second 

Strt,  and  the  said  Stephen  Heelis  and  John  Heelis,  and  Thomas 
eelis,  Arthur  Heelis,  James  Heelis;  and  Edward  Heelis,  four  other 
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Bons  of  the  said  Stephen  Heelis,  of  the  third  part, — ^the  said  Stephen 
ileelis,  in  consideration  of  the  natural  love  and  affection  which  he 
had  and  bore  for  his  sons,  the  other  parties  to  the  deed,  and  for  a 
nominal  pecuniary  consideration,  granted  and  assured  unto  the  said 
John  Heelis  and  his  heirs  the  said  rent  of  60^,  with  the  powers  and 
remedies  for  the  recovery  thereof;  and  all  his  estate  and  interest 
therein ;  to  hold  unto  the  said  John  Heelis  and  his  heirs,  to  the  use 
of  the  said  Stephen  Heelis,  John  Heelis,  Thomas  Heelis,  Arthur 
Heelis,  James  Heelis,  and  Edward  Heelis,  respectively,  and  their 
respective  heirs  and  assigns,  equally,  in  undivided  sixth  shares,  as 
tenants  in  common,  and  not  as  joint-tenants. 

6.  The  said  rent-charge  has  always  been  duly  paid  to  the  parties 
entitled. 

7.  The  half-year's  rent  which  became  due  on  the  24th  of  June, 
1864,  being  the  first  which  became  due  after  the  execution  of  the  said 
indenture  of  the  27th  of  January,  1864,  was  on  the  8th  day  of  July 
following  paid  by  the  said  William  Thomas  Blacklock  to  the  said 
John  Heelis,  for  and  on  behalf  of  himself  and  the  five  other  parties 
entitled  thereto  under  the  last-mentioned  deed ;  to  whom  he  paid  over 
their  respective  shares  at  various  times  between  the  8th  and  30th 
days  of  July.  No  portion  of  the  said  rent-charge  was  paid  after  the 
execution  of  the  saia  indenture  of  the  27th  of  January,  1864,  until  the 
24th  of  June,  1864,  when  the  half-year's  payment  was  made  as  aforesaid. 
^Qo-i       8.  The  land  so  conveyed  in  1839,  together  with  a  *houseand 

^  other  buildings  subsequently  erected  thereon,  are  the  premises 
described  in  the  fourth  column  of  the  said  list  of  persons  claiming  to 
be  entitled  to  vote. 

9.  The  said  Arthur  Heelis  named  in  the  said  indenture  of  the  27th 
of  January,  1864,  is  the  claimant  Arthur  Heelis  named  in  the  said 
list. 

10.  When  the  claim  of  Arthur  Heelis  came  before  the  revising 
barrister,  it  was  objected  that  he  had  not  been  in  actual  possession  or 
in  receipt  of  the  rent  for  his  own  use  for  six  calendar  months  next 
previous  to  the  last  day  of  July,  1864.  On  the  other  hand,  the  claim- 
ant contended  that  the  said  rent-charge  having  been  originally  created, 
not  by  grant,  biU  by  a  conveyance  to  uses,  he  (the  claimant)  having  on 
the  27th  of  January,  1864,  become,  by  virtue  of  the  indenture  of  that 
date,  an  assign  of  the  said  John  Robinson,  he  was  by  the  4th  and  5th 
*941   ^^^^^^°^  ^^  ^^®  Statute  of  Uses  (a)  *to  be  adjudged  and  deemed 

^   to  be  in  possession  and  seisin  of  the  share  of  the  said  rent-charge 

(a)  27  H.  8,  0.  10.    The  4Ui  and  5lh  Metioni  mn  m  follows  :— 

S*  4<  "  And  where  alio  diTen  persons  stand  and  be  seised  of  and  in  an  j  lands,  tenements, 
•r  hereditaments,  in  fee-simple  or  otherwise,  to  the  nse  and  intent  that  some  other  person  or 
persons  shall  have  and  pereeive  yearly  to  them  and  to  his  or  their  hein  one  nnnaal  rent  of  xluf 
or  more  or  less,  oot  of  the  same  lands  and  tenements,  and  some  other  person  one  other  annual 
rent  to  him  and  his  assigns  for  term  of  life  or  years,  or  for  some  other  special  time,  according 
to  suoh  Intent  and  nse  as  hath  been  heretofore  declared,  limited,  and  made  thereof," — 

8.  6.  Be  it  therefore  enacted,  "  that,  in  every  sneh  ease^  the  same  persons,  their  heirs  and 
assigns,  that  have  such  nse  and  interest,  to  have  and  perceive  any  snch  annual  rents  out  of 
any  lands,  tenements,  or  hereditaments,  that  they  and  every  of  them,  their  heirs  and  araigns,  b« 
a^yudged  and  deemed  to  be  in  possession  and  seisin  of  the  same  rent  of  and  in  such  like  estata 
as  they  had  in  the  Utle^  interest,  or  use  of  the  said  rent  or  profit,  and  as  if  a  raficient  grant  or 
other  lawful  conveyance  had  been  made  and  executed  to  them  by  such  as  were  or  shall  ba 
ftiaed  to  the  use  or  intent  of  any  such  rent  to  be  bad,  made^  or  paid,  according  to  the  jnj 
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in  such  like  estate  as  be  bad  in  tbe  use  of  the  same ;  and  that,  so 
being  in  snch  possession  and  seisin,  he  was  in  the  actual  possession 
and  receipt  thereof  for  six  calendar  months  next  previous  to  the  last 
day  of  July,  1864,  within  the  meaning  of  the  2  W.  4,  c.  45,  s.  26. 

11.  The  revising  barrister  considered  that  the  seisin  and  possession 
mentioned  in  the  said  sections  of  the  Statute  of  Uses,  as  explained 
and  qualified  by  the  subsequent  words  in  the  latter  section,  viz.,  ''  as 
if  a  grant  or  other  lawful  conveyance  had  been  made  and  executed  to 
them  by  such  as  were  or  should  be  seised  to  the  use  or  intent  of  any 
such  rent,"  and  that  the  statutable  seisin  and  possession  was  to  the 
same  extent  and  of  the  same  efiect  only  as  if  a  grant  of  the  said  share 
of  the  said  rent  had  on  the  said  27th  of  January,  1864,  been  made 
by  William  Thomas  Blacklock  to  the  claimant:  and  that,  if  such 
grant  had  then  been  made,  nevertheless,  until  the  actual  receipt  of 
part  of  his  said  share  of  the  said  rent,  the  claimant  would  not  have 
been  in  the  actual  possession  or  receipt  thereof  within  the  meaning 
of  the  2  W.  4.  c.  45,  a.  26.  He  therefore  disallowed  the  claim  of  the 
said  Arthur  Heelis,  and  erased  his  name  from  the  list  of  voters. 

*12.  If  the  Court  should  be  of  opinion,  that,  upon  the  facts  pg^ 
stated,  the  claimant  was  by  virtue  of  the  said  seisin  to  uses  of  '- 
the  said  William  Thomas  Blacklock,  or  otherwise,  to  be  deemed  in 
point  of  law  to  have  been  in  the  actual  possession  or  receipt  of  the 
said  share  of  the  said  rent  for  six  calendar  months  next  previous  to 
tbe  last  day  of  July,  1864,  then  his  name  was  to  be  restored  to  the 
list  of  voters.  But,  if  the  said  Court  should,  upon  the  said  facts,  be 
of  opinion  that  the  claimant  was  not  in  point  of  law  to  be  so  deemed 
in  the  actual  possession  or  receipt  of  the  said  share  of  the  said  rent, 
then  his  name  was  not  to  be  restored  to  the  said  list. 

18.  The  like  claims  were  made  by  James  Heelis,  John  Heelis,  and 
Thomas  Heelis,  whose  names  appeared  in  the  same  list  of  claimants. 
The  same  objection  was  made  to  each  of  these  claimants,  and  their 
names  were  erased  from  the  list  for  the  same  reasons,  and  their  cases 
oon.solidated  with  the  principal  case. 

Joshua  Williams,  for  the  appellant. — The  rent-charge  in  question 
was  created  by  indentures  of  lease  and  release  of  the  9th  and  10th  of 
June,  1889,  and  was  conveyed  to  the  claimant  and  the  other  five 
persons  named  by  indenture  of  the  27th  of  January,  1864.  On  the 
part  of  the  claimant  it  was  urged  before  the  revising  barrister,  that, 
the  rent-charge  having  been  originally  created,  not  by  grant,  but  by 
a  conveyance  to  uses,  he  having  become  by  virtue  of  the  indenture 
of  January,  1864,  an  assign  of  the  grantee,  he  was  by  the  ^th  and  bih 
sections  of  the  Statute  of  Uses  to  be  adjudged  and  deemed  to  be  in 
possession  and  seisin  of  the  share  of  the  said  rent-charge  in  such  like 
estate  as  he  had  in  the  use  of  the  same,  and  that,  so  being  in  such 
possession  and  seisin,  he  was  in  tht  actual  possession  and  receipt  thereof 

tn»t  ftsd  intoot  thereof;  end  tket  all  eneb  and  erery  sneh  penon  and  persons  as  hare,  or 
htmafter  sbaU  have,  any  tiUe^  net  and  iaiereat  in  or  to  any  such  rent  or  profit,  shaU  lawfally 
distrain  for  non-payment  of  the  said  rent,  and  in  their  own  names  make  arowries,  or  by  their 
haiJiSi  or  serrants  make  oognisanoet  and  Jnatifieations,  and  have  all  other  suiis,  entries,  and 
noMdiee  for  sneh  rents  as  if  the  same  rents  had  been  aetnally  and  really  granted  to  them  with 
■nficieat  eiaases  of  distress,  re-entry,  or  otherwise,  aoeording  to  snch  eonditions,  pains,  or 
•ther  tliiofs  linitad  and  appolntad  npon  the  trvst  and  Intent  for  payment  or  surety  of  such 
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*961  ^^^  ®^^  calendar  months  next  *previou8  to  the  last  day  of  July, 
-'  1864,  within  the  meaning  of  the  2  W.  4,  c.  45,  a.  26.  The  revising 
barrister  considered  that  the  seisin  and  possession  mentioned  in  the 
sections  of  the  Statute  of  Uses  referred  to,  was  explained  and  qualified 
by  the  subsequent  words  in  s.  5,  viz.,  ''  as  if  a  grant  or  other  lawful 
conveyance  had  been  made  and  executed  to  them  by  such  as  were  or 
should  be  seised  to  the  use  or  intent  of  any  such  rent,"  and  that  tho 
statutable  seisin  and  possession  was  to  the  same  extent  and  of  the 
same  effect  only  as  if  a  grant  of  the  said  share  of  the  said  rent  had  on 
the  27th  of  January,  1864,  been  made  by  Blacklock,  the  assignor,  to 
the  claimant;  and  that,  if  such  grant  had  then  been  made,  neverthe- 
less, until  the  actual  receipt  of  part  of  his  said  share  of  the  said  rent, 
the  claimant  would  not  have  been  in  the  actual  possession  or  receipt 
thereof  within  the  26th  section  of  the  Reform  Act.  The  sections  of 
the  statute  27  H.  8,  s.  10,  upon  which  the  decision  proceeded,  are,  it 
is  submitted,  altogether  irrelevant.  They  apply  to  the  creation  of  the 
rent-charge,  and  not  to  its  alienation,  which  is  regulated  by  the  1st 
^Q^^  section.(a)  No  rent  *can  be  reserved  out  of  a  rent-charge. 
-'   The  words  of  the  26th  section  of  the  Beform  Act  are,  that  no 

(a)  That  section  recites,  that  "Where  by  the  common  laws  of  this  realm,  lands,  tenement<» 
and  hereditaments  be  not  doTisable  by  testament,  nor  eught  to  be  transferred  from  ona  to 
another  bat  by  solepin  livery  and  seisin,  matter  of  record,  writing  sufficient  made  bond  fide, 
without  covin  or  fraad :  yet,  nevertheless,  divert  and  sundry  imaginations,  subtle  inventions, 
and  practices  have  been  used,  whereby  the  hereditaments  of  this  realm  have  been  conveyed  from 
one  to  another  by  fraadalent  feofiTments,  fines,  recoveries,  and  other  assurance  craftily  made 
to  secret  uses,  intents,  and  trusts,  and  also  by  wills  and  testaments,  sometime  made  by  nudo 
parolx  and  words,  sometime  by  signs  and  tokens,  and  sometime  by  writing,  and  for  the  most 
part  made  by  sach  persons  as  be  visited  with  sickness,  in  their  extreme  agonies  and  pains,  or 
at  such  time  as  they  have  seantly  had  any  good  memory  or  remembraooe,  at  which  times  they 
being  provoked  by  greedy  and  covetous  persons  lying  in  wait  about  them,  do  many  times  dis- 
pose indiscreetly  and  unadvisedly  their  lauds  and  inheritances;  by  reason  whereof,  and  by 
occasion  of  which  fraudulent  feoffments,  fines,  recoveries,  and  other  like  assurances  to  uses^ 
confidences,  and  trusts,  divers  and  many  heirs  have  been  unjustly  at  sundry  times  disherited, 
the  lords  have  lost  their  wards,  marriages,  reliefs,  heriots,  escheats,  aids  pur  fair  fill 
ehivalier,  and  pur  file  marier,  and  seantly  any  person  can  be  certainly  assured  of  any 
lands  by  them  purchased,  nor  know  surely  against  whom  they  shall  use  their  actions  or 
executions  for  their  rights,  tides,  and  duties ;  also  men  married  have  lost  their  tenancies  by 
ihe  curtesy,  women  their  dowers,  manifest  pr^uries  by  trial  of  such  secret  wills  and  uses  have 
been  committed,  the  King's  highnesa  hath  lost  the  profits  and  advantages  of  the  lands  of 
persons  attainted,  and  of  tho  lands  craftily  put  in  feoffments  to  the  uses  of  aliens  bom,  and 
also  the  profits  of  waste  for  a  year  and  a  day  of  lands  of  felons  attainted,  and  the  lords  of  their 
escheats  thereof,  and  many  other  inconveniences  have  happened  and  daily  do  increase  among 
the  King's  subjects,  to  tbeir  great  trouble  and  inquietness,  and  to  the  utter  subversion  of  the 
aniient  common  laws  of  this  realm:"  and  '*for  the  eztirping  and  extinguishment  of  all  such- 
subtle  practised  feoffments,  fines,  recoveries,  abuses,  and  errors  heretofore  used  and  accustomed 
in  this  realm,  to  the  subversion  of  the  good  and  antient  laws  of  the  same,  and  to  the  intent 
that  the  King's  highness  or  any  other  his  subjects  of  this  realm  shall  not  in  any  wise  hereafter 
by  any  means  or  invention  be  deceived,  damaged,  or  hurt  by  reason  of  such  trusts,  usee,  or 
confidencea,"  enacts,  **  that,  where  any  person  or  persons  stand  or  be  seised,  or  at  any  tim« ' 
hereafter  shall  happen  to  be  seised,  of  and  in  any  honours,  castles,  manors,  lands,  tenements, 
rents,  services,  reversions,  remainders,  or  other  hereditaments,  to  the  use,  confidence,  or  truat 
of  any  other  person  or  persons,  or  of  any  body  politic,  by  reason  of  any  bargain,  sale,  feoffment, 
fine,  recovery,  covenant,  oontraet,  agreement,  will,  or  otherwise,  by  any  means  whatsoever,  it 
be,  that>  in  every  such  case  all  and  every  such  person  and  persons  and  bodies  politic  that  hav« 
or  hereafter  shall  have  any  such  use,  confidence,  or  trust,  in  fee-simple,  or  fee-tail,  for  term  of 
life,  or  for  years,  or  otherwise,  or  any  use,  confidence,  or  trust  in  remainder  or  reverter,  shaU 
from  henceforth  stand  and  be  seised,  deemed  and  adjudged  in  lawful  seisin,  estate,  and  posses- 
•ion  of  and  in  the  same  honours,  eastles,  manors,  lands,  tenements,  rents,  services,  reversiona, 
remainders,  and  hereditaments,  with  their  appurtenances,  to  all  intents,  constructions,  and  p«r* 


COMMON  BENCH  REPORTS.    (18  J.  SCOTT.    N.  S.)         97 

person  shall  be  registered  in  any  year  in  respect  of  his  estate  or 
interest  in  any  lands  or  tenements  as  a  freeholder,  &c.,  unless  he  shall 
have  been  in  the  actual  possession  *thereof,  or  in  the  receipt  of  r^^gg 
the  rents  and  profits  thereof,  for  his  own  use,  for  six  calenda'r  '■ 
months  at  least  next  previous  to  the  last  day  of  July,  &c.  The  words, 
•*  in  Uie  receipt  of  the  rents  and  profits  thereof,"  can  have  no  application 
Uj  the  subject:  the  only  words  applicable  are,  'unless  he  shall  have 
been  in  the  actual  possession  thereof.'*  Now,  here,  the  claimant  by 
virtue  of  the  Statute  of  Uses,  the  1st  section  of  which  gave  him  actual 
seisin  in  fact,  and  not  a  mere  seisin  in  law,  was  in  "actual  possession*' 
of  his  share  of  the  rent-charge  on  the  27th  of  January,  under  the 
indenture  of  that  date.  The  words  of  the  Statute  of  Uses  are  suffi- 
cient to  put  the  assignees  of  this  rent-charge  in  the  same  situation  as 
if  they  had  been  actual  tenants  of  the  estate  in  fee  simple.  That 
*this  is  so,  is  clear  from  all  the  authorities.  In  Bacon's  Reading  r^p^ 
on  the  Statute  of  Uses.  p.  48  (edit.  1806),  it  is  said :  "The  third  ^  ^^ 
material  words  are,  lawful  seisin,  estate,  and  possession,  not  a  possession 
in  law  only,  but  a  seisin  in  fact;  not  a  title  to  enter  into  the  land, 
bat  an  actual  estate.  The  fourth  words  are,  '  of  and  in  such  estates  as 
they  had  in  the  use ;'  that  is  to  say,  like  estates,  fee  simple,  fee  tail, 
for  life,  for  years,  at  will,  in  possession,  and  reversion ;  which  are  the 
substantial  difTerences  of  estates,  as  was  said  before.  But  both  these 
latter  clauses  are  more  fully  perfected  and  expounded  by  the  branch 
of  the  fiction  of  the  statute  which  follows.  This  branch  of  the  fiction 
bath  three  material  words  or  clauses.  The  first  material  clause  is, 
that  the  estate,  right,  title,  and  possession  that  was  in  such  person, 
&c.,  shall  be  in  cestui  que  use :  for  that  the  matter  and  substance  of 
the  estate  of  cestui  que  use  is  the  estate  of  the  feoffee,  and  more  he 
cannot  have.  So  as,  if  the  use  were  limited  to  cestui  que  use  and  his 
heirs,  and  the  estate  out  of  which  it  was  limited  was  but  an  estate  for 
life,  cestui  que  use  can  have  no  inheritance :  so,  if,  when  the  statute 
came,  the  heir  of  the  feoffee  had  not  entered  after  the  death  of  his 
ancestor,  but  had  only  a  possession  in  law,  cestui  que  use  in  that  case 
should  not  bring  an  assize  before  entry,  because  the  heir  of  the  feoffee 
could  not.  So  that  the  matter  whereupon  the  use  must  work  is  the 
feoftee's  estate.'X«)  In  Comyns's  Digest,  Uses  (I.),  it  is  said  that,  '*  By 
the  statute  27  H.  8,  c.  10,  cestui  que  use  is  immediately  seised  and  in 
actfial  possession,  and  therefore  shall  have  assize  or  trespass  against  a 
stranger  before  entry," — citing  Anonymous,  Cro.  Eliz.  46.  In  Cruise's 
Digest,  Vol.  8,  p.  274,  s.  15,  it  is  said:  "  With  respect  to  the  mode  of 
acquiring  seisin  of  a  ♦rent,  in  the  case  of  a  rent-service  the  per-  r*-iAA 
son  entitled  cannot  acquire  a  seisin  in  deed  before  the  rent  '- 
becomes  due ;  for,  nothing  but  the  actual  receipt  of  it  will  have  that 
efiect.    As  to  a  rent-charge,  the  only  mode  of  acquiring  a  seisin  in 

paatB  in  the  law,  of  and  in  tacb  like  estotet  as  tbej  had  or  shall  hare  in  uso,  trust,  or  oonfidenee 
of  or  in  tlio  same;  and  that  the  estate,  title,  right,  and  possession  that  was  in  saeh  person  or. 
persons  that  were  or  hereafter  shall  be  seised  of  any  lands,  tenements,  or  hereditaments,  to  tha 
aea,  eonHdenee,  or  trost  of  any  snob  person  or  persons,  or  of  any  body  politic,  be  from  henea-* 
forth  olearly  deemed  and  adjadged  to  be  In  him  or  them  that  ba^e  or  bareafter  shall  bare  sneb 
use,  eonHdenee,  or  trast,  aller  snob  quality,  manner,  form,  and  oondition  as  they  bad  before  ia 
or  to  the  use,  confidence,  or  tmst  that  was  in  them." 

(a)  See  Bacon's  Works,  by  Basil  Montagn,  VoL  18,  p.  842;  and  tbe  edit  by  Spedding  EUis, 
and  Heath,  Vol.  7,  p.  427. 
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deed  of  it,  when  created  by  grant,  is,  by  the  actual  receipt  of  the 
whole  or  of  some  part  of  it ;  and,  formerly,  it  was  usual,  where  a 
freehold  estate  in  a  rent-charge  was  created,  to  pay  the  grantee  a 
penny  in  the  name  of  seisin  of  the  rent.  But,  where  a  rent  is  created 
by  means  of  a  conveyance  to  uses,  the  grantee  immediately  acquires  a  seisin 
by  the  words  of  the  statuieJ*^  That  is  what  is  contended  for  on  the  part 
of  the  appellant  here.  Lord  Coke,  commenting  upon  §  665  of  Lit- 
tleton, says, — Co.  Litt.  815a, — "Hereupon  is  to  be  observed  a  diver- 
sitie  betweene  money  given  by  way  of  attornement,  and  where  it  is 
given  as  parcel  of  the  rent  by  way  of  seisin  of  the  rent.  For,  albeit 
the  rent  be  not  due  before  the  day,  yet  a  payment  of  parcel  of  the 
rent  beforehand  is  an  aotuall  seisin  of  the  rent  to  have  an  assize.  And 
so  it  is  if  he  give  an  oxe,  a  horse,  a  sheepe,  a  knife,  or  any  other 
valuable  thing  in  name  of  seisin  of  the  rent  beforehand,  this  is  good. 
And  therefore  a  payment  in  name  of  seisin  is  more  beneficial 
for  the  grantee,  because  that  is  both  an  actuall  seisin  and  an  attorne- 
ment in  law :  and  yet,  being  given  before  the  day  in  which  the 
rent  is  due,  it  shall  not  be  abated  out  of  the  rent.  So  as  to  give 
seisin  of  the  rent,  it  is  taken  for  part  of  the  rent ;  but,  as  to  the 
payment  of  the  rent,  it  is  accounted  as  no  part  of  the  rent ;  and  the 
reason  of  the  diversitie  is,  for  that  remedies  to  come  to  rights  or  duties 
are  ever  taken  favourably.  Here  also  appeareth  that  there  is  an 
actual  seisin  or  a  seisin  in  deed  of  a  rent,  whereof  (as  Littleton  here 
speaketh)  an  assize  doth  lie ;  and  a  seisin  in  law  which  the  grantee 
♦ion  ^^^^  ^^  attornement  before  actual  possession."  To  this  *Mr. 
-I  Butler  adds  a  note, — *'  This  is  only  to  be  understood  of  a  rent 
at  common  law :  but,  if  .the  rent  is  limited  as  an  use  under  the  statute, 
— as,  if  lands  are  conveyed  by  lease  and  release  to  A.  and  his  heirs, 
to  the  use  that  B.  may  receive  out  of  them  an  annual  rent,  the  statute 
immediately  executes  the  use  of  the  rent  in  B."  In  Burton's  Real 
Property,  §  1115,  it  is  said,  that,  "according  to  the  rule  th^t  there 
cannot  be  a  use  upon  a  use,  it  is  evident  that,  upon  a  conveyance  of 
land  to  A.,  to  the  intent  that  B.  may  receive  thereout  a  rent  to  the  use 
of  or  in  trust  for  C,  only  an  equitable  interest  will  be  vested  in  C.  But 
(§  1116).  if  A.,  being  the  owner  of  the  land,  were  to  grant  a  rent  out 
of  it  to  B.,  to  the  use  of  C,  here,  by  the  first  section  of  the  statute, 
C.  would  take  the  legal  estate.  It  may  be  objected,  indeed,  that  B.  is 
not,  strictly  speaking,  seised  of  the  rent,  until  he  has  received  some 
part  of  it;  for,  by  the  old  law,  he  could  not  bring  an  assize  for  it  pre- 
viously to  such  receipt ;  but  there  seems  to  be  no  doubt  that  the  seisin 
in  law  which  is  conferred  at  once  by  the  grant,  is  sufficient  to  put  the 
statute  in  operation."  Murray,  app.,  Thorniley,  reap.,  2  C.  B.  217  (E. 
C.  L.  R.  vol.  52),  1  Lutw.  Reg.  Cas.  496,  will  be  relied  on  for  the 
respondent.  The  Court  is  there  said  to  have  decided  that  the  words 
''  actual  possession,"  in  the  2  W.  4,  c.  45,  s.  26,  mean  a  possession  in 
fact,  as  contradistinguished  from  a  possession  in  law;  and  therefore 
that  a  grantee  of  a  rent-charge  is  not  entitled  to  be  registered,  unless 
he  has  been  in  the  actual  receipt  of  it  for  six  months  before  the  last 
day  of  July.  That,  however,  is  net  an  accurate  statement  of  the 
ground  upon  which  that  case  was  decided.  Tindal,  C.  J.,  in  a  judg- 
ment full  of  excellent  law,  lays  it  down,  that  ^*the  actual  possession  of 
rent  being  a  well-known  legal  phrase  or  expression,  the  Legislature 
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cannot  be  taken  to  have  used  it  in  any  other  than  snch  well-   r^ino 
known  *sense,  that  is,  as  contradistingni«h«d  from  such  pos-   ^ 
session  in  law,  or  right  to  the  rent-charg^^'a&'the  bare  delivery  of  the  • 
deed  of  grant  would  confer."    Not  a  word  ,i^rf  said  there  about  the  . 
Statute  of  Uses :  it  was  a  grant  at  common  la^fr -^  and  the  case,  as 
Maule,  J,  observes,  in  Hayden,  app.,  The  Overseer^ ifTwerton,  resp,, 
4  0.  B.  1  (E.  C.  L.  R.  vol.  56),  1  Lutw.  Reg.  Cas.  OlO^  •"  proceeded  on 
the  ground  that  the  seisin  requisite  to  entitle  a  party  to  V©  registered 
in  respect  of  a  rent-charge,  is  such  as  would  have  been  necessary  to 
enable  the  grantee  to  maintain  an  assize."    This  is  a  grarrf.^^oJBtati^ 
by  the  Statute  of  Uses.    It  is  the  seisin  of  John  Heelis  whicV«ci*ves 
the  uses,  and  not  the  seisin  of  the  person  out  of  whose  land  tb^-ij^jat^ 
charge  issues :  and  therefore  the  claimants  fulfil  the  requisition^:'  erf*  . 
the  Reform  Act.  ' '   -V 

Keane,  Q.  C,  for  the  respondent. — The  Legislature  did  not  by  the' 
26th  section  of  the  Reform  Act  intend  to  draw  the  distinction  sug- 
gested between  a  grant  of  a  rent-charge  at  common  law  and  a  grant 
operating  by  virtue  of  the  Statute  of  Uses.  There  is  no  authority, 
strictly  so  called,  for  saying  that  the  efiect  of  the  statute  is  to  put  the 
grantee  or  assignee  of  the  rent-charge  into  actual  possession  thereof. 
The  names  of  Bacon,  Cruise,  Butler,  and  Burton,  however  high-sound- 
ing, are  not  authority.  [Erle,  C.  J. — They  are  all  great  luminaries. 
Lord  Eldon,  in  Smith  v.  Doe  d.  Jersey,  2  Brod.  &  B.  599,  gives  great 
weight  to  the  opinions  of  conveyancers.(o)]  The  only  semblance  of 
authority  is  *the  Anonymous  Case  in  Cro.  Eliz.  46,  and  that  r*i  qq 
is  extra  viam.  [Keating,  J. — Lord  Chief  Baron  Comyns  *■ 
adopts  it.]  That  shows  that  it  is  entitled  to  great  respect,  but  does 
not  make  it  an  authority.  "  Possession"  at  that  time  meant  something 
very  difierent  from  "  actual  possession :"  see  Bevil's  Case,  4  Co.  Rep.  10  a. 
In  Gilbert  on  Uses,  8d  ed.,  by  Sugden,  p.  192,  it  is  said,  that,  '*  Before 
the  statute,  a  rent  newly  created  might  be  bargained  and  sold ;  be- 
cause, when  the  money,  as  an  equivalent,  was  given,  and  ceremonies 
or  words  of  law  were  wanting,  the  chancery  supplied  them ;  there- 
fore this  was  good  to  pass  the  estate,  without  any  words  of  granting. 
But,  since  the  statute,  a  rent  newly  created  cannot  be  bargained  and 
sold,  because  there  ought  to  be  a  freehold  in  some  other  person  to  be 
executed  in  cestui  que  use :  but  there  can  be  no  seisin  of  this  rent 
in  the  bargainor,  because  no  man  can  be  seised  of  a  rent  in  his  own 
land ;  and  consequently  there  can  be  no  estate  to  be  executed  in  the 
bargainee."  To  this  the  learned  editor  adds  in  a  note,  p.  198, — "The 
statute  has  two  provisions  for  the  execution  of  rents, — the  first,  for 
rents  in  esse  limited  to  uses,  which  are  executed  in  the  same  manner 
as  uses  of  corporeal  hereditaments, — the  other,  for  rents  limited  in 
use  out  of  the  seisin  of  the  land  of  some  other  person,  e.  g,  where  any 

(«)  "My  Lordf,"  he  tays,  <« between  the  year  1772  (it  it  a  long  while  to  look  hook  to)  and 
a  period  approaching  the  year  1760,  I  spent  many  of  the  most  profitable  years  of  my  life  in 
the  ofiee  of  a  conreyaneer :  and  I  was  led  at  that  time  to  a  knowledge,  not  only  of  the  practice 
there.  Vat  of  what  were  the  sentiments  of  the  great  eonveyaneera  of  those  days ;  and  I  am  at 
aare,  I  think,  aa  I  can  be  of  my  existence^  that  it  nerer  would  have  occurred  to  any  one  of  themi 
if  th«rt  waa  a  leasing  power  in  any  marriage  settlement*  requiring  sooh  a  power  as  this,  that 
to  giro  the  time  of  ifteen  or  twenty  days  would  be  an  invalid  execution  of  the  power.  I  am 
sure  all  practice  was  the  other  way ;  andftMliee,  my  Lords,  in  (Ait  retptct  it  evidence  of  vohai 
It  rMMottaifc" 
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person  stands  seised  of  any  kVds'io  the  use  that  some  other  person 
may  receive  a  rent  thereout/rvhich  the  statute  executes  in  the  same 
manner  as  if  a  sufficient *^9X^^  ^^^  ^^°  made  to  him  by  the  person 
♦104.1  s^^^®^  ^  ^^®  use^^jSy  gives  the  cestui  *que  use  a  power  of  dis- 
J  tress:"  refefrjhj  to  Bascawin  and  Herle  v.  Cook,  1  Mod.  228, 
Cook  V.  Herle,  ^  Mod*.*  188.  All  that  the  claimant  here  had,  was,  a 
title  in  law  to  -a 'ic^t-charge :  no  actual  possession,  no  pernancy  of 

Erofits :  an A'.the'  statute  only  puts  him  in  the  same  condition  as  if  he 
ad  a  cojiunoVlaw  conveyance.  The  cases  of  Murray,  app.,  Thorni- 
lev,  rQsp^*.i*C.  B.  217,  1  Lutw.  Beg.  Cas.  496,  and  Hayden,  app.,  The 
Overto/8*  of  Twerton,  resp.,  4  C.  B.  1  (E.  C.  L.  R.  vol.  56),  1  Lutw. 
!R^f  .^s.  610,  show,  that,  if  this  had  been  a  rent-charge  created  by  a 
,  Jts{>{ninonlaw  deed,  the  grantee  would  have  had  no  right  to  be  put 
.  ;u{)dn  the  register  unless  he  had  been  actually  in  receipt  of  the  rent 
'for  six  months  previously  to  the  last  day  of  July.  The  judgment 
of  Tindal,  C.  J.,  in  the  first  of  these  cases  is  clear  and  decisive.  ''The 
question,"  he  says,  "  undoubtedly  turns  upon  the  meaning  of  the 
words  'actual  possession;^  and  we  think  these  words  mean  a  pos- 
session in  fact,  as  contradistinguished  from  a  possession  in  law; 
and  that,  as  the  possession  in  fact  of  a  rentcnarge  must  be  the 
actual  manual  receipt  of  the  rent  itself  or  some  part  of  it,  or  of 
something  in  lieu  of  it,  so  there  could  be  no  such  possession  in  fact  in 
this  case,  where  the  first  payment  of  the  rent  did  not  become  due 
until  after  the  expiration  of  the  month  of  July,  and  where  nothing 
whatever  took  place  but  the  mere  execution  of  the  deed.  There  is  a 
long  course  of  authorities  fully  establishing  the  distinction  between 
a  possession  or  seisin  in  fact  of  a  rent-charge,  and  a  possession  or 
seisin  in  law.  Littleton,  §  2S5,  is  an  authority  in  point:  'And so  it 
is,  if  a  man  grant  by  his  deed  a  yearly  rent  issuing  out  of  his  land 
to  another,  &c.,  if  the  grantor  thereafter  pay  to  the  grantee  a  penny 
or  a  half-penny  in  name  of  seisin  of  the  rent,  then,  if  the  next  day 
of  payment  the  rent  be  denied,  the  grantee  may  have  an  assise,  or 
else  not,'  &c. :  and  Lord  Coke,  in  his  commentary  on  this  passage, 

'*'lOo1  ^'  *^^^^'  ^^^  ^>  ^^  equ&lly  decisive:  'By  this  &c.  is  implied 
-I  that  the  grant  and  delivery  of  the  deed  is  no  seisin  of  the  rent; 
and  that  a  seisin  in  law,  which  the  grantee  hath  bv  the  grant,  is  not 
sufficient  to  maintain  an  assise,  or  any  other  real  alition,  but  there 
must  be  an  actual  seisin.'  And  in  Comyns's  Digest,  Seisin  (C.)  and 
(D.),  the  older  authorities  are  brought  together,  establishing  the  dis- 
tinction in  this  respect  between  a  seisin  in  law  and  a  seisin  in  fact, 
or,  as  it  is  called,  an  actual  seisin.  And  this  appears  more  distinctly 
ill  the  commentary  of  Lord  Coke  on  the  8th  section  of  Littleton,  which 
relates  to  the  doctrine  of  possessio  fratris,  where  Lord  Coke  says, — 
Co.  Litt,  15  b, — 'What,  then,  is  the  law  of  a  rent,  advowson,  or  such 
things  that  lie  in  grant?  If  a  rent  or  an  advowsci  do  descend  to 
the  elder  son,  and  he  dieth  before  he  hath  seisin  of  the  rent,  or  pre* 
3ent  to  the  church,  the  rent  or  advowson  shall  descend  to  the  young- 
est son  [that  is,  by  the  other  venter],  for  that  he  must  make  himself 
heir  to  his  father.'  And,  although  Lord  Coke  there  distinguishes 
the  law  as  to  the  case  of  tenant  by  the  curtesy,  where,  in  favour  of 
that  estate,  the  husband  shall  have  the  rent  although  his  wife  dies 
l^efore  the  rent-day,  it  makes  no  difference  as  to  the  present  argu- 
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ment.  The  actaal  poesessioD  of  rent  being,  therefore,  a  welMcnown 
legal  phrase  or  expression,  the  Legislature  cannot  be  taken  to  have  used 
it  in  any  other  than  such  well-known  sense,  that  is,  as  contradistin- 
gtiished/rom  attch  possession  in  laWy  or  right  to  the  rent-charge,  as  the  bare 
delivery  of  the  deed  of  grant  tvovld  confer^  The  mere  interposition  of  an 
use  is  obTiously  an  evasion  of  the  statute.  The  decision  of  the  revis- 
ing barrister,  therefore,  in  this  case  is  plainly  in  oonformity  with  the 
intention  of  the  Legislature  as  expressed  in  s.  26  of  the  Reform  Act. 

Joshua  WilliamSf  in  reply. — Actual  legal  decisions  *are  not  r^-iA^i 
to  be  expected  upon  every  point  which  arises :  but  the  works  ^ 
referred  to  have  always  been  esteemed  works  of  authority  on  the  sub- 
jects of  which  they  treat.  [Eblb,  C.  J. — The  dicta  of  learned  men 
certainly  have  much  weight  with  me :  but,  where  it  is  to  be  had,  the 
point  for  adjudication  has  more.  I  do  not  think  we  need  trouble  you 
further.] 

Erlg,  C.  J. — I  am  of  opinion  that  the  revising  barrister  is  wrong, 
and  that  the  claimant  is  entitled  to  be  registered.  He  claimed  to 
have  been  in  the  actual  possession  of  a  share  of  a  rent-charge  for  six 
calendar  months  before  the  81st  of  July ;  and  it  appears  that  more 
than  six  months  before  that  day  a  rent-charge  of  602.  which  had  been 
created  by  the  owners  in  fee  simple  of  certain  land  in  Pendleton  in 
1839,  was  conveyed  by  Stephen  Heelis,  to  whom  it  had  come  by 
various  mesne  assignments,  to  John  Heelis  and  his  heirs,  to  the  use 
of  the  claimant  and  five  other  persons  as  tenants  in  common.  No 
payment  on  account  of  the  rent-charge  was  due  or  paid  to  the  claim- 
ant and  the  other  five  persons  until  after  the  24th  of  June,  1864 : 
and,  if  it  had  been  the  case  of  a  conveyance  at  common  law,  without 
the  aid  of  the  Statute  of  Uses,  it  is  clear  from  Hayden,  app.,  The 
Overseers  of  Twerton,  reap.,  4  C.  B.  1  (E.  C.  L.  B.  vol.  66),  1  Lutw. 
Beg.  Caa.  510,  that  there  would  have  been  no  actual  receipt  of  the 
rent-charge  so  as  to  entitle  the  claimant  to  be  registered.  But  the 
conveyance  under  which  the  party  claims  here  is  a  conveyance  oper- 
ating by  the  Statute  of  Uses ;  and  the  Ist  section  of  that  statute  enacts, 
that,  where  any  person  shall  be  seised  of  (amongst  other  things)  any 
rent,  &c.,  in  trust  for  any  other  person,  &c.,  the  cestui  que  trust  shall 
have  lawful  seisin  and  possession  of  the  same.  The  statute  2  W.  4, 
c.  46,  8.  26,  enacts  that  no  person  shall  be  registered  in  any  year  in 
respect  of  his  estate  or  ^interest  in  any  lands  or  tenements,  &c.,  r4ii  q^ 
unless  he  shall  have  been  in  the  actual  possession  thereof,  or  in  '- 
the  receipt  of  the  rents  and  profits  thereof,  for  his  own  use,  for  six 
calendar  months,  &c.  The  27  H.  8,  c.  10,  s.  1,  says,  that,  where  any 
person  is  seised  of  a  rent  to  the  use  of  any  other  person,  the  person 
who  has  the  use  shall  stand  seised  in  possession  of  such  rent  to  all 
intents  and  purpose^  in  the  law.  I  am  of  opinion  that  the  word 
"  possession  has  a  technical  meaning,  and  that  the  Legislature  in  the 
time  of  Henry  8  and  the  Legislature  in  the  time  of  William  4  attached 
the  same  meaning  to  the  words  "  actual  possession,"  and  that  a  con- 
veyance under  the  27  H.  8,  c.  10,  gives  the  cestui  que  use  the  actual 
possession  which  u  required  to  constitute  a  qualification  under  the 
2  W.  4,  c.  46,  8.  26.  It  is  said  that  the  merely  interposing  an  use  is 
an  evasion  of  the  statute.  But  I  attach  no  weight  to  that  argument, 
because  the  two  cases  which  have  held  that  actual  receipt  of  the  rent 
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IB  essential  to  perfect  the  right  to  be  registered,  show  that  the  handings 
over  anything  in  the  name  of  the  rent  would  afford  less  facility  of 
proof  than  the  production  of  a  deed  operating  by  virtue  of  the  Statute 
of  Uses,  which  has  been  put  in  practice  thousands  of  times  since  the 
time  of  Henry  8.  So  far,  therefore,  as  regards  the  statute.  Then,  as 
to  the  authorities,  Mr.  Williams  has  invited  our  attention  to  some 
which  are  entitled  to  the  very  highest  respect.  In  Anonymous,  Cro. 
Eliz.  46,  is  a  resolution  of  divers  justices  that  cestui  que  use  at  this 
day  is  immediately  and  actually  seised  and  in  possession  of  the  land, 
'so  as  he  may  have  an  assise  or  trespass  before  entry  against  a  stranger 
who  enters  without  title ;  and  this  by  the  words  of  the  27  H.  8,  c.  10, 
viz.,  "  that  cestui  que  use  shall  stand  and  be  seised,''  &c.  And,  though 
.the  report  is  short,  it  is  not  the  less  valuable,  for,  often  in  the  reports 
^tLlQo-i  of  that  day  the  most  important  propositions  *are  laid  down  in 
-I  four  or  five  lines,  and  certainly  lose  no  force  by  reason  of  their 
conciseness.  Then,  again,  we  have  Bacon's  Headings  upon  the  Statute 
of  Uses,  which  is  also  entitled  to  very  great  respect.  So,  Chief  Baron 
Gomyns,  whose  great  work  stands  high  in  the  estimation  of  every  one 
in  the  profession,  and  who  is  the  universal  referee  for  almost  every 

E reposition,  lays  it  down, — title  Uses  (I.), — that,  "by  the  statute  27 
[.  8,  c.  10,  cestui  que  use  is  immediately  seised  and  in  actual  posses* 
Bion,  and  therefore  shall  have  assise  or  trespass  against  a  stranger 
before  entry;"  adopting  the  dictum  in  Cro.  Eliz.  46.  Then  .we  have 
the  authority  of  Co.  Litt.  815  a,  and  Butler's  note,  which  seems  to 
me  to  involve  the  whole  of  the  learning  contained  in  the  judgment  of 
Tindal,  C.  J.,  in  Murray,  app.,  Thorniley,  resp.,  2  C.  B.  217,  1  Lutw« 
Keg.  Cas.  496.  Butler's  note  points  out  the  distinction  between  the 
conveyance  of  a  rent  at  common  law  and  the  limitation  of  a  rent  as 
an  use  under  the  statute.  Then,  I  take  notice  of  that  which  is  not 
strictly  authority,  viz..  Cruise's  Digest,  vol.  3,  p.  274,  s.  15,  and  Bur- 
ton's Compendium  of  the  Law  of  Beal  Property,  §  1116 ;  and  I  think 
I  am  warranted  in  so  doing,  since  it  is  a  main  ground  of  Lord  Eldon^s 
judgment  in  the  Britton  Ferry  Case  (a)  that  the  practice  of  convey- 
ancers is  to  be  taken  notice  of  by  those  who  administer  the  law, — a 
very  wise  and  salutary  principle ;  for,  according  to  my  experience^  the 
persons  intrusted  with  that  branch  of  the  law  have  ever  been  remark- 
able for  ability  and  learning :  and  the  argument  which  we  have  heard 
this  day  satisfies  me  that  the  mantle  of  those  great  men  has  not 
descended  upon  unworthy  shoulders. 

*10Q1  Keating,  J.(i) — I  also  am  of  opinion  that  the  *deci8ion  of 
-'  the  revising  barrister  in  this  case  was  wrong ;  but  I  feel  bound 
to  add,  that,  if  I  had  been  called  npon  to  decide  the  point,  unaided 
by  the  light  of  the  able  argument  we  have  heard  this  day,  I  should 
have  come  to  the  same  conclusion.  Mr.  Williams  has  satisfied  me 
that  there  is  a  clear  distinction  between  the  grant  of  a  rent-charge  at 
common  law  and  a  grant  operating  by  virtue  of  the  Statute  of  Uses. 
The  26th  section  of  the  Reform  Act  enacts  that  no  person  shall  >>e 
registered  in  any  year  in  respect  of  his  estate  or  interest  in  any  lands 
or  tenements,  as  a  freeholder,  &c.,  nnless  he  shall  have  been  in  the 
actual  possession  thereof,  or  in  the  receipts  of  the  rents  and  profits 

(a)  Smith  r.  Dm  d.  Lord  Jertey,  2  Brod.  A  B.  699  (E.  C.  L.  R.  Yol.  6). 
(6)  Bjrlety  J.,  waa  ragag^d  at  the  Cantral  Crimifitl  Court. 
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thereof  for  his  own  use,  for  six  calendar  months  at  least  next  pre« 
vious  to  the  last  day  of  July  in  such  year.  In  Murray,  app.,  Thorni- 
ley,  resp.,  2  C.  B.  217  (E.  C.  L.  R.  vol.  52),  1  Lutw.  Reg.  Cas.  496,  it 
was  held  that  a  grant  of  a  rent-charge  at  common  law  did  not  give 
the  grantee  a  right  to  be  registered  under  that  provision  unless  he 
had  been  in  actual  receipt  of  the  rent  for  the  prescribed  period.  The 
Chief  Justice  founds  his  judgment  in  that  case  upon  the  very  authori- 
ties which  have  been  brought  before  us  to-day.  He  cites  the  23oth 
section  of  Littleton, — ''And  so  it  is,  if  a  man  grant  by  his  deed  a 
yearly  rent  issuing  out  of  his  land  to  another,  &c.,  if  the  grantor 
thereafter  pay  to  the  grantee  a  penny  or  a  halfpenny  in  name  of 
seisin  of  the  rent,  then,  if  after  the  next  day  of  payment  the  rent  be 
denied,  the  grantee  may  have  an  assise,  or  else  not,  &c."  Lord  Coke, 
exemplifying  his  own  doctrine  that  there  is  often  virtue  in  an  etcetera, 
explains  what  that  means,  thus, — ''  By  this  &c.  is  implied  that  the 
grant  and  delivery  of  the  deed  is  no  seisin  of  the  rent;  and  that  a 
seisin  in  law,  which  the  grantee  hath  by  the  grant,  is  not  sufficient  to 
maintain  an  assise  or  any  other  real  action,  but  there  must  be  an 
actual  seisin."  Mr.  Williams  admits  that  the  *actual  possas-  r«i  i  a 
sion  spoken  of  in  the  Reform  Act  must  be  such  an  actual  pos-  ^ 
session  as  would  have  entitled  the  party  to  maintain  an  assise.  Then 
we  find  from  the  Anonymous  Case  in  Cro.  Eliz.  46, — which  certainly 
derives  additional  authority  from  being  cited  by  Chief  Baron  Comyns, 
— that,  '*  by  the  statute  27  H.  8,  c.  10,  cestui  que  use  is  immediately 
seised  and  in  actual  possession,  and  therefore  shall  have  assise  or  tres- 
pass against  a  stranger  before  entry."  That  therefore  brings  this  case 
precisely  within  the  ground  upon  which  Murray,  app.,  Thorniley, 
resp.,  was  decided,  and  establishes  the  distinction  between  the  grant 
of  a  rent-charge  at  common  law,  and  a  grant  under  the  Statute  of 
Uses.  Upon  these  grounds  1  am  of  opinion  that  the  revising  barris- 
ter took  an  erroneous  view  of  this  case,  and  consequently  that  his 
decision  must  be  reversed. 

Williams  asked  for  costs. 

Erle,  C.  J. — Where  the  decision  is  in  favour  of  the  appellant,  no 
costs  are  allowed.  But,  where  the  decision  is  in  favour  of  the  respond- 
ent, the  general  rule  is  to  give  him  his  costs, — the  Court  reserving  to 
itself  the  right  to  modify  the  rule  as  the  circumstances  of  each  case 
may  seem  to  them  to  render  it  expedient.  Decision  reversed. 


Ill  BENISH,  Act.,  BOOTH,  Bxsp7  M.  T.  1864. 

*111]  *City  of  London. 

MAURICE  BENISH,   Appellant;    THOMAS  WOODZELL 

BOOTH,  Respondent,  (a)     Nov.  28. 

The  duplicate  notice  of  objectioD,  stamped  by  the  postmaster  pursnaDt  to  tbe  lOOtb  section 
of  the  6  A  7  Vict  c.  18,  produced  before  the  rerising  barrister,  had  written  at  the  top  of  it  the 
word  '*  Copy :" — Held,  that  (assoming  that  the  word  **  Copy"  was  not  on  the  notioe  tranauitted 
by  the  postmaster  to  the  person  objected  to)  the  notice  was  well  serred. 

1.  At  a  Court  held  to  revise  the  lists  of  parliamentary  voters  for 
the  city  of  London,  Thomas  Woodzell  Bootn,  on  the  list  of  voters 
of  the  livery  of  the  company  of  distillers,  objected  to  the  name  of 
Maurice  Benish  being  retained  on  the  Lst  of  voters  for  the  parish 
of  St.  Botolph-without-Aldersgate. 

2.  Upon  calling  upon  the  objector  to  prove  that  he  had  given  the 
notices  of  objection  respectively  required  by  the  Registration  Act 
(6  4;  7  Vict.  c.  18),  he  duly  proved  the  requisite  notice  given  to  the 
overseers,  as  to  which  therefore  no  question  arises  in  the  present  case; 
and  the  party  who  had  posted  the  notice  directed  by  the  Act  to  be 
served  on  the  party  objected  to  produced  before  the  revising  barrister 
the  notice,  duly  stamped  with  the  stamp  of  the  London  post-office, 
of  which  an  exact  transcript  follows, — 

'*  To  Mr.  Maurice  Benish. 

*1121       "^  hereby  give  you  notice  that  I  object  to  your  *name  being 
-I  retained  on  the  list  of  persons  entitled  to  vote  in  the  election 
of  members  for  the  city  of  London.    Dated,  &c. 

'*  Thomas  Woodzell  Booth, 
"  12,  Manor  Place,  Walworth,  S. 
"  On  the  list  of  voters  of  the  livery  of  the  company  of  distillers." 
8.  It  was  admitted  that  the  word  '*  copy"  on  the  notice  produced 
before  the  revising  barrister  was  on  the  said  notice  before  it  was 
taken  to  and  stamped  at  the  post-office,  and  that  the  words  ''Thomas 
Woodzell  Booth,"   subscribed   thereto,  were  in   the  proper  hand- 
writing of  the  objector.     An  objection  was  thereupon  duly  made 
before  the  revising  barrister  to  the  reception  of  any  parol  evidence 
to  explain  the  state  of  the  notice  retained  by  the  postmaster  to  be 
forwarded  to  the  address  thereon :  but  he  admitted  the  party  posting 
the  notice  to  supply  such  explanation :  and  he  did  prove  on  oath  to 
his,  the  revising  barrister's,  satisfaction  that  the  word  "copy"  was 
not  on  the  notice  retained  by  the  post-office  to  be  forwarded  to  its 
address. 

4.  Thereupon  the  revising  barrister  held  it  to  be  duly  proved  that 
the  objector  had  given  the  notices  of  objection  required  by  the 
Registration  Act,  and  called  upon  the  party  objected  to  to  prove  that 
he  was  entitled  to  have  his  name  inserted  in  the  list  of  voters  in 

(a)  When  this  case  was  called  on  upon  a  former  day,  it  appeared  that  the  appellant  bad 
delivered  his  paper-books,  bot  the  respondent  had  delirered  none.  As,  however,  the  appellant 
had  not,  pursuant  to  the  7th  rale  of  Hilary  Term,  4  W.  4,  supplied  the  respondent's  omission 
on  the  day  following  that  upon  which  the  latter  should  have  delivered  his  paper-boolcs,  he  was 
not  in  a  condition  to  ask  for  judgment.  The  court  thenupon  directed  (the  respondent  being 
then  prepared  with  his  oopies)  that  the  case  should  stand  in  the  paper  for  the  next  day,  being 
desirous  not  to  prejudice  a  voter's  right,  by  striking  out  the  app  »aL 

See  Dorsett «.  Aspdin,  11 0.  B.  051  (B.  C.  L.  B.  voL  78).  Bu:  see  Sheddon,  app.,  Butt,  resp.| 
11  0.  B.  27. 
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respect  of  the  qualification  described  in  the  list ;  and,  on  bis  failure 
to  do  so,  be  expunged  bis  name  from  tbe  said  list 

5.  It  was  contended  by  tbe  appellant, — first,  tbat  parol  testimony 
was  inadmissible  to  prove  the  contents  of  the  notice  retained  to  be 
forwarded  by  tbe  postmaster,  tbe  same  being  a  judicial  instrument 
required  by  statute  to  be  in  writing,  and  which  in  this  case  by  the 
express  words  of  the  100th  section  of  the  Begistration  Act  must 
explain  and  prove  and  be  complete  in  itself, — secondly,  that,  while 
the  Begistration  *Act  allows  a  certain  latitude  in  the  forms  of  r*i  i  o 
notices  for  counties  and  for  claims,  and  also  of  notices  of  objec-  '- 
tion  to  overseers  in  cities  and  boroughs,  provided  the  words  employed 
be  "  to  the  like  efifect"  as  the  statutory  form,  it  admits  of  no  such 
deviation  in  the  case  of  borough  notices  to  be  served  on  parties 
objected  to,  and  therefore  the  notice  now  in  question  was  not  "accord- 
ing to  the  form  numbered  11  in  the  schedule  B.,"  in  which  the  word 
''copy''  does  not  appear, — thirdly,  that  a  statutory  judicial  written 
instrument  must  be  held  in  law  to  be  what  on  the  face  of  it  it  pur^- 
ports  to  be ;  and  that,  inasmuch  as  the  notice  produced  before  the 
revising  barrister  purported  to  be  a  "  copy,"  it  could  not  be  adduced 
by  tbe  author  as  the  original  notice  required  by  the  Act ;  that  the 
word  "copy"  was  not  surplusage,  because  it  is  a  term  which  assigns  a 
distinctive  and  specific  negative  character  to  the  document  to  which 
it  is  affixed,  amounting  in  fact  to  a  protest  on  the  part  of  its  utterer^ 
that,  as  against  him,  such  document  is  not  to  be  allowed  to  have  the 
effect  and  authority  of  an  original, — ^not  to  have  the  effect,  in  short, 
in  the  present  instance,  of  proving  that  the  objector  gave  the  notice 
required  by  the  Act,  without  evidence  of  which  the  party  objected 
to  would  not  be  in  foro  or  entitled  to  the  costs  of  a  groundless  objec* 
tion ,  that  the  notice  was  not  the  less  a  '^  copy"  because  the  words 
"  Thomas  Woodzell  Booth"  were  in  the  actual  handwriting  of  the 
objector,  inasmuch  as  it  was  as  competent  for  himself  as  for  any 
amanuensis  to  make  copies  of  his  own  notices;  and  the  case  was 
likened  to  that  of  a  transcript  of  a  foreign  bill  of  exchange  (which 
requires  no  stamp)  if  it  bears  the  word  "copy"  on  it  before  it  is 
issued,  and  which  would  not  become  an  original  in  the  bauds  of  an 
endorsee  merely  because  the  transcription  was  made  in  the  hand* 
writing  of  the  acceptor, — fourthly,  that,  if  the  notice  left  with 
*the  post-office  to  be  forwarded  to  its  address  did  not  bear  the  r^i  i  ^ 
word  *•  copy,"  it  was  not  a  duplicate  of  the  notice  produced  ^ 
before  the  revising  barrister,  and  could  not  therefore  be  the  notice 
required  by  the  Act, — fifthly,  that  the  necessity  imposed  on  the 
objector  by  the  nature  of  his  own  argument,  of  contending  that  the 
notice  produced  by  him  as  a  duplicate  was  not  in  fact  a  duplicate  was 
an  inadmissible  approbation  and  reprobation  of  the  same  instrument 
by  the  same  party, — sixthly,  that,  as  the  notice  was  product;d  before 
the  revising  barrister  as  a  duplicate  original,  it  must  be  assumed  that 
the  duplicate  forwarded  to  its  address  purported  to  be  a  '*  copy,"  and 
that,  as  such,  the  person  objected  to  was  entitled  to  disregard  it,  as 
not  being  an  original,  and  to  reckon  upon  tbe  stamped  duplicate 
being  rejected  by  the  revising  barrister, — seventhly,  that  the  objec- 
tor's own  case  being  that  the  notices  were  not  "alike  in  their  address 
aad  their  contents,"  the  authenticity  of  the  service  by  the  post-office 
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ivas  thereby  destroyed,  and  that  the  production  of  the  stamped  notice 
ceased  to  be  the  proof  of  service,  desiderated  by  the  statute, — eighthly, 
that,  if  the  post-office  had  dispensed  with  identity  in  one  respect,  as 
not  being  essential,  there  was  no  security  against  its  having  dispensed 
with  it  in  others  as  equally  non-essential ;  and  that,  if  it  had  certified 
that  the  word  **  copy"  was  on  the  notice  forwarded  to  its  address, 
when  it  was  not,  it  might  have  certified  the  date,  the  address,  the 
signature,  as  in  duplicate,  when  in  point  of  fact  in  the  document 
served  they  might  have  been  omitted, — ninthly,  that  there  could  be 
no  safe  reliance  on  service  by  the  post-office,  except  on  the  assump- 
tion that  the  postmaster  had  rigidly  followed  the  injunctions  upon 
him  prescribed  by  the  Act;  that  he  was  no  reliable  judge  of  what  is 
or  is  not  material  and  essential  in  a  judicial  instrument;  and  that,  if 
*11^1  ^^y^  'discretion  were  left  to  him  to  determine  what  particulars 
^  therein  are  essential  and  what  are  immaterial  or  surplusage, 
his  stamp  might  authenticate  as  duplicates  the  most  material  devia- 
tions from  the  requisites  of  essential  identity. 

6.  On  the  part  of  the  respondent  it  was  contended, — first,  that  the 
word  "  copy"  was  not  part  of  the  "  contents"  of  the  notice,  and  might 
be  treated  as  surplusage, — secondly,  that  the  notice  was  constituted 
an  original  duplicate  by  having  been  signed  by  the  objector  proprio 
manu, — thirdly,  that  it  was  proved  that  the  duplicates  were  essentially 
alike, — fourthly,  that  the  duplicate  forwarded  to  the  party  objected  to 
not  having  the  word  "copy,"  he  could  not  be  misled  into  treating  it 
as  not  being  an  original  instrument,  and  he  was  placed  at  no  disad- 
vantage by  the  deviation  excepted  to, — fifthly,  that,  being  "alike"  is 
not  "commonly  understood"  as  being  identical^ — sixthly,  that  no 
practical  inconvenience  could  result  from  the  construction  put  upon 
the  statute  by  the  revising  barrister. 

7.  The  names  of  several  other  persons  having  been  expuno^ed  fix>iu 
several  lists  of  voters  on  objection  by  the  said  Thomas  Woodzell 
Booth,  whose  cases  depended  and  were  decided  upon  the  same  points 
of  law,  and  such  parties  having  given  notice  of  appeal,  their  cases 
were  consolidated  with  the  principal  case. 

8.  If  the  Court  should  be  of  opinion  that  due  notice  of  objection 
was  not  given  to  the  parties  objected  to,  their  names  were  to  be 
re-inserted  in  the  lists  from  which  they  had  been  expunged. 

9.  The  stamped  notice  of  objection  produced  before  the  revising 
barrister  in  the  case  of  the  appellant  Maurice  Benesh  (which  was  iu 
all  things  but  the  stamp  identical  with  that  above  set  out)  was 

*11 61  ^PP®°^®^  *^  ^^^  ^^  ^  ^^  taken  as  part  of  the  case.  The 
-I  notices  in  all  the  other  cases  were  precisely  similar. 
Harmen  (with  whom  was  Underdotvn),  for  the  appellant. — The  17th 
section  of  the  6  &  7  Vict.  c.  18  requires  notice  of  objection  to  be  given 
to  or  left  at  the  place  of  abode  of  the  person  objected  to.  The 
ordinary  way  of  proving  that  would  be  by  calling  the  person  who 
delivered  the  notice.  No  such  proof  was  given  here.  The  100th 
section  substitutes  a  delivery  by  post.  It  enacts  that  "it  shall  be 
sufficient,  in  every  case  of  notice  to  any  person  objected  to  in  any  list 
of  county,  city,  or  borough  voters,  &c.,  if  the  notice  so  required  to  be 
given  as  aforesaid  shall  be  sent  by  the  post,  free  of  postage,  or  the 
aum  chargeable  as  postage  for  the  same  being  first  paid,  directed  to 
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the  person  to  whom  the  same  shall  be  sent,  at  his  place  of  abode  as 
described  in  the  said  list  of  voters;  and,  whenever  any  person  shall 
be  desirous  of  sending  any  snch  notice  of  objection  by  the  post,  he 
shall  deliver  the  same,  duly  directed,  open  and  in  duplicate,  to  the 
postmaster,  &c, ;  and  the  postmaster  shall  compare  the  said  notice  and 
the  duplicate,  and,  on  being  satisfied  that  they  are  alike  in  their 
address  and  in  their  contents,  shall  forward  one  of  them  to  its  address 
by  the  post,  and  shall  return  the  other  to  the  party  bringing  the  same, 
duly  stamped  with  the  stamp  of  the  said  post-office;  and  the  produc- 
tion by  the  party  who  posted  such  notice  of  such  stamped  duplicate 
shall  be  evidence  of  the  notice  having  been  given  to  the  person  at  the 
place  mentioned  in  such  duplicate,  on  the  day  on  which  such  notice 
would  in  the  ordinary  course  of  post  have  been  delivered  at  such 
place."  The  statute,  if  the  statutory  mode  of  service  is  resorted  to, 
must  be  strictly  complied  with.  The  postmaster  has  authority  to  do 
no  more  than  compare  the  two  documents  word  by  word,  *and  r»i  17 
to  select  one  to  forward  and  return  the  other.  If  the  document  *■ 
forwarded  to  the  party  to  whom  it  is  addressed  has  the  word  "  copy" 
on  it,  the  party  may  well  disregard  it,  inasmuch  as  the  statute  says 
that  be  shall  be  served  with  an  original.  And,  if  extrinsic  evidence 
is  to  be  admitted  to  show  that  the  word  "  copy"  was  not  upon  the 
other  paper,  then  it  will  appear  that  they  were  not  duplicates.  In 
Toms,  app.,  Cuming,  resp.,  7  M.  &  G.  88  (E.  C.  L.  B.  vol.  49),  8  Scott 
N.  B.  910, 1  Lutw.  Beg.  Cas.  200,  it  was  held  that  the  notice  of  objection, 
and  also  the  duplicate  notice,  where  notice  of  objection  is  sent  by  post, 
must  both  be  penonally  signed  by  the  objector.  There,  the  notice 
had  been  signed  by  the  objector,  and  the  copy  by  another  person  at 
his  request  **  The  very  meaning  of  the  term  dvpUcate,^^  said  Tindal, 
C.  J.,  *'  is,  that  one  document  resembles  the  other  in  all  essentials. 
The  instance  put  by  my  Brother  Maule  in  the  course  of  the  argument, 
of  bills  drawn  in  duplicate,  is  an  apt  illustration.  In  this  case,  one 
of  the  documents  was  a  notice ;  but  the  other  was  no  notice  at  all." 
Maule,  J.,  says :  ''  The  term  '  duplicate'  means  a  document  which  is 
essentially  the  same  as  some  other  instrument.  It  is  a  very  different 
thing  from  an  examined  copy ;  although  an  examined  copy  may,  in 
effect,  be  a  duplicate  under  certain  circumstances.  But,  in  the  present 
case,  the  copy  is  essentially  different  from  the  original."  And  Cress- 
well,  J.,  says:  **  As  to  the  duplicate,  the  objector  is  relieved  from  the 
proof  of  the  ordinary  service  of  i)ie  notice  by  adopting  the  course 
prescribed  by  the  100th  section :  but  he  must  snow  that  the  document 
sent  by  the  post  is  identical  with  the  one  produced  before  the  barrister. 
The  objection,  no  doubt,  is  a  very  fine  one :  but  the  same  ma}'  also  be 
said  of  cases  arising  upon  the  Statute  of  Frauds,  which  frequently 
excludes  evidence  of  facts  which  are  well  known  to  exist.  The 
objection  was  *quite  as  fine  in  Birch,  app.,  Edwards,  resp.,  6  r»iio 
C.  B.  45  (E.  C.  L.  B.  vol.  67).  2  Lutw.  Beg.  Cas.  87.  It  was  ^  ^^^ 
there  held  that  a  notice  of  objection  sent  by  post  was  not  proved  by 
the  production  of  a  stamped  copy  similar  in  all  respects  to  the  notice 
left  with  the  postmaster,  save  that  it  had  no  external  address, — such 
copy  not  being  a  "stamped  duplicate,^^  within  the  meaning  of  the  Act. 
[Keating,  J. — The  two  were  not  alike  '*  in  their  address  and  in  their 
contents."]    Yes  they  were :  but  the  address  was  inside  the  one,  and 
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outside  the  other.  Wilde,  G.  J.,  there  says :  "  One  importaDt  point 
to  be  ascertained  in  auch  a  case,  is,  what  Was  the  direction  given  to 
the  poatmaster  with  respect  to  the  transmission  of  the  notice.  The 
matter  that  appears  upon  the  face  of  the  paper  is  not  intended  for  any 
such  object.  When  I  find  the  L^islature  providing  that  the  two 
papers  shall  be  alike  in  their  addreaa  and  in  their  contents,  I  cannot 
conceive,  that,  because  it  is  possible  so  to  fold  the  paper  as  to  make 
the  direction  upon  the  face  of  it  answer  the  purpose  of  an  external 
address,  the  objection  is  obviated.  I  see  much  inconvenience  that 
might  result  from  a  departure  from  so  plain  and  simple  a  direction ; 
but  none  can  arise  from  a  strict  and  literal  adherence  to  the  words  of 
the  Act."  Goltman,  J.,  says:  "When  the  statute  speaks  of  a  docu<^ 
ment  to  be  transmitted  by  the  post  '  duly  directed'  to  the  person  to 
whom  it  is  to  be  sent,  it  can  only  contemplate  a  direction  in  the  ordi* 
nary  way,  written  on  the  outside.  And  it  appears  that  the  copy 
retained  by  the  postmaster  had  such  external  address.  The  absence 
of  such  external  address  on  the  copy  returned  by  the  postmaster  to 
the  person  producing  it,  was  a  variance,  and  not  an  immaterial  one." 
And  Maule,  J.,  says:  ''The  notice  left  with  the  postmaster  was  a 
notice  having,  in  aadition  to  the  address  on  the  face  of  it,  a  direction 
*lld1  ^^^'^^^^y  ^  inform  the  postmaster  where  and  to  whom  it  was  to 

-'  *be  transmitted.  This  external  address  is  a  most  essential 
part  of  the  notice.  It  was  material  to  show  what  the  postmaster  was 
required  to  do.  The  paper  produced  as  evidence  of  the  notice  omits 
to  state  what  direction  was  given  at  the  post-office.  It  therefore 
seems  to  me  to  be  defective  in  an  essential  particular."  The  two 
documents  must  be  brought  in  such  a  state  that  either  will  pass  for 
an  original :  otherwise  it  makes  the  postmaster  the  judge  of  whether 
or  not  they  are  duplicates.  It  will  be  unsafe  to  depart  in  any  the 
slightest  degree  from  the  plain  words  of  the  statute. 
Fawciit,  for  the  respondent,  was  not  called  upon. 
Erls,  C.  J. — This  is  so  fine  an  objection  that  I  do  not  feel  justified 
in  yielding  to  it.  The  statute  (s.  17)  requires  notice  of  objection  to 
be  served  upon  the  person  objected  to ;  and  it  also  (in  s.  100)  contains 
a  provision  for  the  transmission  of  the  notice  by  post,  where  the 
objector  chooses  to  avail  himself  of  that  mode  of  service.  He  is  to 
deliver  the  notice,  open  and  in  duplicate,  to  the  postmaster;  and  the 
postmaster  is  to  compare  the  notice  and  the  duplicate,  and,  on  being 
satisfied  that  they  are  alike  in  their  address  and  in  their  contents, 
shall  forward  one  of  them  to  its  address  by  the  post,  and  shall  return 
the  other  to  the  party  bringing  the  same,  duly  stamped  with  the 
stamp  of  the  said  post-office ;  and  the  production  by  the  party  who 
posted  such  notice  of  such  stamped  duplicate  shall  be  evidence  of  the 
notice  having  been  given  to  the  person  at  the  place  mentioned  in 
such  duplicate,  on  the  day  on  which  such  notice  would  in  the  ordinary 
course  of  post  have  been  delivered  at  such  place.  One  duplicate 
original  is  to  be  sent  to  the  person  objected  to,  and  the  other  duplicate 
*1201  ^^^S^^^^  is  to  be  returned  *to  and  kept  by  the  objector.   If  one 

^  were  headed  ''  Duplicate,"  and  the  other  not,  and  the  two  were 
in  all  other  respects  alike  in  their  address  and  in  their  contents,  I  am 
of  opinion  that  that  would  be  a  sufficient  compliance  with  the  statute. 
In  common  parlance  tho  one  would  be  called  a  copy  of  the  other« 
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All  notices  are  in  law  originals :  but  it  is  by  no  means  uncommon  for 
the  person  who  has  served  a  notice,  in  the  affidavit  of  service  to  state 
that  he  served  "  a  copy."  I  therefore  think  that  the  placing  the  word 
"  copy"  at  the  top  of  the  duplicate  notice  in  this  case  does  not  in  the 
smallest  degree  affect  the  validity  of  the  document. 

Btles,  J.,  was  engaged  at  the  Central  Criminal  Court. 

Keatinq,  J. — I  also  am  of  opinion  that  the  validity  of  this  notice 
is  not  at  all  affected  by  the  wora  ''copy"  being  written  on  the  docu- 
ment produced  before  the  revising  barrister.  In  the  case  relied  on 
by  Mr.  Harmen,  of  Birch,  app.,  Edwards,  resp.,  5  C.  B.  45  (E.  C.  L.  R. 
vol.  57),  2  Lutw.  Beg.  Cas.  87,  the  variance  between  the  two  docu- 
ments was  a  very  material  one.  The  external  address  was  an  essen- 
tiat  part  of  the  notice :  one  had  it,  the  other  had  not :  and  the  Court 
hold  that  the  direction  to  the  postmaster  with  respect  to  the  trans- 
mission of  the  notice  was  contained  in  the  external  address.  The 
word  superadded  here  is  one  which  is  altogether  immaterial.  That 
ease,  therefore,  cannot  govern  this.    The  decision  must  be  affirmed. 

Decision  affirmed,  with  costs. 


♦County  of  Subbey. — Eastern  Division.  [*121 

JABEZ  TEPPER,  Appellant;  DAVID  NICHOLS,  Respondent. 

Nov.  24. 

By  a  local  Aet,  IS  0. 1,  e.  86  (1724),  and  a  rabseqaeDt  Act  of  1  G.  3,  e.  18  (1728),  oommisiion- 
•n  or  trnsteM  were  ineorporatod  aod  empowered  to  treat  with  the  proprietors  of  an  aoeient 
ferry  between  Fulbam  and  Putney  for  the  purcha«e  of  their  rights,  and  to  procnre  persons  to 
snbseribe  capital  for  the  building  of  a  bridge  between  those  two  places,  and  to  convey  to  those 
persons  in  perpetaity  th*  turplut  tolU  or  ineome  0/  the  bridge  and  fwrrji  ttflw  providing  for  the 
tatptuwM  of  repairt,  Ac.  The  eommissioners  having  agreed  with  thirty  indiridnaU  who  each 
subscribed  1000/.  for  the  building  of  the  bridge,  and  having  compensated  the  proprietors  of  the 
ferry,  in  1720,  by  a  deed,  reciting  several  of  the  provisions  of  the  two  Acts  above  mentioned, 
and  that  the  thirty  individuals  had  piid  the  sums  subscribed  by  them,  and  built  the  bridge, 
assigned  to  trustees,  in  trust  for  those  persons,  their  heirs  and  assigns  for  ever,  the  said  bridge 
and  all  the  materials  wheteof  the  stme  was  erected  and  built,  and  all  tolls,  revenaes,  profits, 
aod  incomes  of  the  said  bridge,  with  all  tuck  ground  aikd  »oil  adjacent  and  belongiuy  to  the 
ferriee  a»  had  been,  wae,  or  thould  be  vetted  in  the  eaid  commf  ««ioner«,  Ac. : — 

Held,  that  the  commissioners  had  no  authority  under  their  Acts  of  Parliament  to  convey  to  or 
In  trust  for  the  subscribers  or  shareholders  in  the  bridge  any  lands  vested  in  them  by  those 
Aeti ;  that  tiie  latter,  having  notice  of  the  powers  whioh  the  commissioners  had,  took  under  the 
deed  of  1729  nothing  more  than  the  commissioners  could  lawfully  convey ;  and  that  conse- 
quently they  had  not  such  an  interest  in  the  land  on  either  side  of  the  bridge  as  to  entitle  them 
to  be  registered  for  the  county. 

1.  At  a  Court  holden  at  Wandsworth,  in  the  county  of  Surrey,  to 
revise  the  list  of  voters  for  the  eastern  division  of  the  county  of  Sur- 
rey, David  Nichols,  a  person  on  the  register  of  voters  for  the  said 
eastern  division,  duly  objected  to  the  names  of  Jabez  Tepper  and 
twenty-four  other  persons  being  retained  on  the  Putney  list  of  voters 
for  the  said  eastern  division. 

2.  The  claims  of  the  persons  so  objected  to  appeared  upon  the 
register  and  upon  the  new  claim  list  in  respect  of  freehold  shares  or 
parts  of  shares  in  Fulbam  (or  Putney)  Bridge : — 

3.  In  support  of  the  right  of  the  several  parties  to  have  their  names 
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retained  and  placed  on  the  said  lists,  the  following  documents  and 
facts  were  duly  established  in  evidence  before  the  revising  barrister: — 

4.  In  or  about  the  year  1724,  the  Act  12  G.  1,  o.  36,  was  passed, 
intituled  "An  Act  for  building  a  bridge  across  the  river  Thames, 
from  the  town  of  Fulbam,  in  the  county  of  Middlesex,  to  the  town 
of  Putney,  in  the  county  of  Surrey." 

5.  By  s.  1  of  that  Act  certain  persons  were  constituted  and  appointed 
*1591   <5ommissioners  and  trustees  for  *de8igning,  directing,  ordering, 

J  and  building  such  bridge,  and  for  maintaining,  preserving,  and 
supporting  the  same  when  built:  and  they  were  empowered,  at  any 
time  after  the  24th  of  June,  1726,  to  design,  assign,  and  lay  out  how 
and  in  what  manner  the  said  bridge  should  be  made  and  built  from 
the  town  of  Fulham  to  the  town  of  Putney  aforesaid,  and  the  ways  ami 
passages  to  and  from  the  same,  and  to  preserve  and  keep  in  repair  such 
ways  and  passages  from  time  to  time,  and  to  make  contracts,  and  do 
all  matters  and  things  for  carrying  on  and  effecting  the  purposes  afore* 
said,  and  to  cause  the  same  to  be  done  and  perfected  accordingly. 

6.  And  to  the  intent  that  the  navigation  of  the  said  river  Thames 
might  receive  no  prejudice,  by  s.  2  it  was  enacted,  *'  that,  when  the 
said  bridge  was  built  across  the  river,  there  should  remain  free  and 
open  passage  for  the  water  to  pass  and  repass  through  the  arches  or 
passages  under  the  said  bridge  of  700  feet  at  the  least  within  the  then 
present  banks  of  the  said  river."  By  s.  5,  bodies  corporate  and  others 
who  were  seised  of  ground  in  Putney  or  Fulham  which  might  be 
required  for  the  purpose  of  making  convenient  approaches  to  the  said 
bridge,  were  enabled  to  convey  to  the  said  commissioners  and  trustees, 
or  to  any  nine  or  more  of  them,  or  their  successors,  or  as  they  should 
appoint,  any  such  ground  for  the  purposes  of  that  Act. 

7.  By  s.  7,  it  was  enacted  "  that  it  shall  be  Uwful  to  and  for  His 
Majesty,  his  heirs  and  successors,  by  letters  patent  under  the  great 
seal  of  Great  Britain,  to  incorporate  all  and  every  the  commissioners 
and  trustees  appointed  by  this  Act,  or  who  shall  be  appointed  pur- 
suant thereto  to  be  commissioners  and  trustees  for  putting  this  Act 
in  execution,  or  such  of  them  as  shall  be  then  living,  and  such  others 
*1231   ^^  ^^^  I'&j^t.yy  his  ^heirs  or  successors,  shall  think  fit,  to  be 

^  one  body  politic  and  corporate  in  deed  and  in  name,  &c. ;  and 
that  they  and  their  successors  shall  be  able  and  capable  in  law  to  have, 
purchase,  receive,  and  enjoy,  possess,  and  retain  to  them  and  their 
successors,  messuages,  lands,  rents,  tenements,  and  hereditaments,  of 
what  kind,  nature,  or  quality  soever,  and  also  to  sell,  grant,  demise, 
alien,  or  dispose  of  the  same  or  any  part  thereof  at  their  free  wills 
and  pleasures,  to  sue  and  implead,  be  sued  and  impleaded,  &c.,  and  to 
choose  their  successors  and  officers  from  time  to  time,  and  to  do  and 
execute  all  and  singular  other  matters  and  things  that  to  them  shall 
or  may  appertain  to  do,  with  such  powers  and  clauses  as  shall  be 
necessary  or  requisite  for  erecting,  building,  preserving,  and  support- 
ing the  said  bridge,  and  the  ways  and  passages  thereto  from  time  to 
time."  The  said  oommissionei3  and  trustees  were  never  incorporated 
in  pursuance  of  this  Act. 

8.  By  8.  8  it  was  enacted  that  it  should  not  be  lawful  to  or  for  the 
corporation  or  company  which  should  or  might  be  erected  or  estab- 
lished by  virtue  of  or  pursuant  to  that  Act,  as  such  corporation  or 
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company,  to  borrow  or  take  up  or  give  securitj  for  any  sum  or  sums 
of  money  payable  in  less  than  six  montbsi  or  to  discount  any  bills  of 
exchange  or  other  bills  or  notes  whatsoever,  or  to  keep  any  books  or 
cash  of  or  for  any  person  or  persons,  bodies  politic  or  corporate, 
whatsoever,  other  than  and  except  only  the  proper  books,  moneys, 
and  cash  of  the  said  company  or  corporation. 

9.  By  8.  10  it  was  enacted  that  a  certain  pontage  or  toll  should  be 
paid  before  any  passage  over  the  said  bridge  should  be  permitted, 
and  that  the  said  pontage  or  toll  should  be  vested  in  the  said  coni- 
mij^sioners,  to  be  by  them  applied,  in  accoi'dance  with  the  provisions 
of  the  said  Act,  towards  the  expenses  of  making  and  ^rnain-  r^i^A 
taining  the  said  bridge,  ways,  and  passages,  and  purchasing   ^ 

the  necessary  ground  for  the  same. 

10.  By  s.  13,  the  commissioners  or  any  eleven  oi  more  of  them 
were  empowered  when  incorporated  by  indenture  or  writing  under 
their  common  seal  to  convey  and  assure  the  toll  by  that  Act  granted, 
or  any  part  thereof,  as  a  security  for  any  sum  or  sums  of  money  by 
them  to  be  borrowed  for  the  purposes  of  the  Act,  and  to  grant  any 
annuities  for  one,  two,  or  three  lives  or  for  twenty-one  years,  or  a  less 
term ;  such  annuities  to  be  chargeable  upon  and  payable  out  of  the 
tolls,  estates,  and  revenues  belonging  to  such  corporation.  By  s.  14, 
it  was  enacted  that  such  annuities  should  be  personal  estate.  By  s. 
16,  it  was  enacted  that  it  should  be  lawful  for  the  said  commissioners 
and  their  successors,  and  for  such  intended  company  or  corporation, 
and  their  agents,  or  .officers,  from  time  to  time  to  remove  any  shelfs 
in  the  said  river  Thames,  and  to  make  the  same  river  deeper. 

12.  By  s.  17,  it  was  enacted  that  all  stones,  bricks,  planks,  piles, 
and  other  materials  which  should  be  made  use  of  for  or  towards 
building  or  making  the  said  bridge,  or  in  or  about  the  same,  or  for 
maintaining,  repairing,  or  supporting  the  same,  or  for  making  the 
said  river  deeper  as  aforesaid,  should  always  be  deemed  to  belong  and 
appertain  to  the  commissioners  and  corporation  aforesaid.  And  by 
the  18th  section  it  was  provided,  that  if  the  said  bridge  should  at  any 
time  become  damaged,  it  should  be  lawful  for  the  said  commissioners 
or  corporation  to  set  up  ferries  across  the  said  river  near  to  the  said 
bridge,  and  to  take  certain  rates  and  duties  for  passage  by  such  ferries 
over  the  same. 

13.  By  s.  19,  it  was  enacted  as  follows: — "It  shall  not  be  lawful 
to  erect  or  build  the  said  bridge  or  any  part  thereof  before  or  until 
full  and  ample  satisfaction  *be  made  for  all  such  prejudice,  r«iA- 
loss,  or  damage  as  shall  or  may  be  sustained  or  suffered  by  '-  ^ 
any  of  the  owners,  proprietors,  lessees,  or  others  having  any  pro- 
perty or  interest  in  the  present  horse  or  foot  ferries  between  Putney 
and  Fulham  aforesaid." 

14.  By  8.  22  it  is  enacted,  "that  nothing  in  this  Act  contained  shall 
extend  or  be  construed  to  extend  to  prejudice  or  take  away  any  right, 
property,  or  jurisdiction  of  the  mayor,  or  of  the  mayor,  commonalty, 
and  citizens  of  the  city  of  London,  to,  in,  and  upon  the  river  of  Thames 
aforesaid,  other  than  and  except  to  remove  any  shelf  or  shelfs,  or  to 
deepen  or  widen  the  said  river  where  the  said  bridge  shall  be  built, 
and  to  do  every  other  matter  and  thing  as  shall  or  may  be  necessary 
&r  the  erecting  and  maintaining  the  said  bridge." 
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16.  By  the  Act  1  G.  2,  c  18,  fop  explaining  and  amending  tbe  Act 
above  referred  to,  it  is  by  a.  1  enacted  as  follows, — "The  commissioners 
and  trustees  appointed  by  the  said  recited  Act,  and  those  appointed 
by  this  Act,  or  any  nine  or  more  of  them,  and  the  coretmissioners  and 
trustees  when  incorporated  in  pursuance  of  the  said  former  Act,  shall 
have  and  they  have  hereby  full  power  and  authority  to  contract  and 
agree  with  any  person  or  persons  whatsoever,  as  well  commissioners  and 
trustees  as  others,  to  erect  and  build  a  bridge  across  the  said  river  of 
Thames,  from  the  said  town  of  Fulham  to  the  said  town  of  Putney,  and 
to  repair,  maintain,  and  support  the  same  when  built,  in  such  manner 
as  by  the  said  commissioners  and  trustees  or  corporation  aforesaid  shall 
be  judged  proper ;  and  the  said  commissioners  and  trustees  or  corpora- 
tion aforesaid,  or  any  nine  or  more  of  the  said  commissioners  and 
trustees  before  such  incorporation,  have  hereby  power  and  authority 
to  grant  any  annuity  or  annuities  in  fee  out  of  the  profits,  incomes,  reve- 

*12fil  ^^®^  ^^  ^^'^®  ^^  ^^®  ^^^^  bridge  in  such  manner  as  *they  may 
-'  by  the  said  former  Act  grant  any  other  annuity  or  annuities; 
all  which  annuities  in  fee  to  be  granted  pursuant  to  this  Act  shall  be 
registered,  and  shall  be  assignable  ana  devisible  as  the  said  other 
annuities  are  by  the  said  former  Act ;  and  such  annuities  in  fee  shall  be 
deemed  personal  estates,  and  shall  go  as  sftch^ 

16.  And,  for  the  more  effectual  enabling  the  said  commissioners  and 
trustees  and  corporation  aforesaid  as  speedily  as  may  be  to  complete 
and  perfect  the  said  work,  by  s.  3  it  is  enacted  that  '•  it  shall  and  may 
be  lawful  to  and  for  the  said  commissioners  and  trustees,  or  any  nine 
or  more  of  them,  before  incorporated,  and  also  lawful  for  such  corpora- 
tion when  created,  at  any  time  or  times  to  convey  and  assign  over  in 
perpetuity,  or  otherwise,  all  or  any  tolls,  revenues,  profits,  or  incomes 
of  or  belonging  to  the  said  bridge  or  ferries,  or  which  shall  in  anywise 
arise,  accrue,  or  belong  to  the  same,  unto  such  person  or  persons  as  will 
undertake,  contract,  and  agree  to  erect  and  build  the  said  bridge  and 
to  preserve  and  keep  up  the  same  in  good  and  sufficient  repair,  and  shall 
give  sufficient  security  so  to  do  to  the  satisfaction  of  the  said  commis- 
sioners and  trustees  and  corporation  aforesaid ;  anything  herein  or  in  the 
said  former  Act  to  the  contrary,  notwithstanding." 

17.  By  s.  5  it  is  enacted  that  "  it  shall  not  be  lawful  for  the  said 
commisssioners  and  trustees  or  corporation  to  erect  or  build  the  said 
bridge,  or  any  part  thereof,  before  or  until  full  and  ample  satisfaction  be 
made  for  all  such  prejudice,  loss,  or  damage  as  shall  or  may  be  sustained 
or  suffered  by  any  of  the  proprietors  of  the  horse-ferries  between  the  said 
towns  of  Putney  and  Fulham,  unless  the  proprietors  of  the  said  ferries 
by  writing  under  their  respective  hands  and  seals  shall  consent  and 
^1971   ^S^^  ^^^^  ^^^  ^^^  commissioners  and  ^trustees,  or  any  nine 

-'  or  more  of  them,  or  the  said  corporation,  to  permit  the  said 
commissioners  and  trustees  or  corporation  to  build  the  same  before  such 
satisfaction  shall  be  made ;  and,  m  case  such  consent  of  the  said  pro- 
prietors shall  be  had  and  obtained  in  manner  aforesaid,  that  then  the 
said  bridge,  when  built,  and  all  tolls,  revenues,  profits,  and  incomes 
belonging  or  to  belong  to  the  same  shall  be  and  are  nereby  made  charge- 
able and  charged,  in  the  first  place,  with  all  such  sums  of  money  as  are 
by  the  said  former  Act  to  be  paid  to  the  respective  owners,  proprietors, 
and  persons  interested  in  tne  present  ferries  between  Fulham  and 
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Putney  aforesaid;  and  that,  npon  payment  thereof  respectively,  or 
tender  and  refusal,  all  ownerships,  properties,  and  interests  of,  in,  or  to 
the  horse  and  foot  ferries  between  Fulham  and  Putney  aforesaid  shall 
be  and  are  hereby  extinguished  and  determined,  and  the  said  ferries 
and  passage  over  the  river  of  Thames  there,  and  the  ground  and  soil 
adjacent  and  belariging  to  the  said  respective  ferries^  shall  be  and  are  by 
the  authority  of  this  Act  transferred  to  and  absolutely  vested  in  the 
said  commissioners  and  trustees  and  corporations  aforesaid  and  their 
successors  and  assigns  for  ever."  All  such  moneys  and  payments  for 
the  said  horse-ferries  have  long  since  been  duly  paid  and  made. 

18.  Copies  of  both  of  the  Acts  above  referred  to  accompanied  the 
case  and  were  to  be  taken  to  be  and  form  part  of  the  same,  for  the 
purpose  of  reference  or  otherwise. 

19.  The  ferries  referred  to  in  the  said  Acts  on  the  Putney  side  of  the 
river  we/e  held  and  were  parcel  of  the  manor  of  Wimbledon,  and  on 
the  Fulham  side  were  held  and  were  parcel  t>f  the  manor  of  Fulham ;  and, 
previously  to  the  21st  of  March,  1728,  Daniel  Pettiward  and  William 
Skelton  had  been  respectively  admitted  to  and  each  of  them  then  held 
in  fee  by  copy  *of  the  court  rolls  of  the  respective  manors,  one  r^^  oo 
undivided  moiety  of  the  ferries  on  both  the  Putney  and  Fulham  ^ 
sides  of  the  river ;  and  on  that  day  the  commissioners  paid  to  them  the 
sum  of  8000/.  in  full  satisfaction  for  all  damage  which  they  or  either 
of  them  should  sustain  by  occasion  of  buildincr  the  said  bridge, — the 
rights  and  interests  of  all  other  parties  in  the  said  ferries  having  been 
previously  satisfied  by  the  commissioners. 

20.  On  the  19th  of  November,  1728,  a  contract  was  duly  entered  into 
by  the  commissioners  with  thirty  persons  who  had  subscribed  1000/. 
each  for  building  the  bridge  and  making  the  purchases  and  payments 
required  by  the  said  Acts,  by  which  those  thirty  persons  contracted  to 
build  and  maintain  the  bridge  and  the  ways  and  passages  thereto,  and 
make  the  said  purchases  and  payments:  and,  in  pursuance  thereof^  the 
said  thirty  persons  did  build  the  said  bridge  and  make  the  said  pay- 
ments ana  purchases. 

21.  By  indenture  of  bargain  and  sale  bearing  date  the  11th  of 
November,  1729,  duly  enrolled  in  Chancery,  made  between  the  said 
commissioners  of  the  first  part,  the  said  thirty  persons  therein  named, 
and  described  as  being  all  the  contractors  and  subscribers  for  building 
the  said  bridge,  of  the  second  part,  and  certain  other  persons  as  trustees 
of  the  third  part, — after  reciting  the  1st,  2d,  5th,  7th,  10th,  11th,  12th, 
16th,  17th,  18th,  and  19th  sections  of  the  Act  first  above  mentioned  (12 
G.  1,  c.  36),  and  the  1st,  3d,  and  5th  sections  of  the  Act  secondly  above 
mentioned  (1  G.  2,  c.  xviii.) ;  and  further  reciting  the  said  contract  of  the 
19th  of  November,  1728,  and  that  the  said  thirty  persons  had  paid  ail 
moneys  they  had  agreed  to  pay,  and  built  the  said  bridge, — the  com- 
missioners granted,  bargained,  sold,  assigned,  and  set  over  unto  the 
said  per^rms  parties  thereto  of  the  third  part,  their  heirs  and  r^ioA 
^assigns  for  ever,  the  said  bridge,  and  all  the  materials  where-  1- 
with  the  same  was  erected  and  built,  and  all  tolls,  revenues,  profits, 
and  incomes  of  or  belonging  to  the  said  bridge  so  built  from  the  town 
of  Fulham  to  the  town  of  Putney,  or  the  ferries  thereafter  to  be  set  up 
and  erected  as  occasion  might  be,  according  to  the  provision  in  that 
behalf  made  by  the  said  recited  Acts,  or  either  of  them,  or  which  should 
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in  anywise  arise,  accrue,  or  belong  to  the  same,  vnih  all  such  ground 
and  sail  adjacent  and  belonging  to  the  Ouen  late  or  then  present  horse-ferries 
and  passage  over  the  said  river  between  Fulham  and  Putney  as  had 
been,  was,  or  should  be  vested  in  the  said  commissiojfiers,  and  all 
benefits,  advantages,  powers,  privileges,  and  authorities,  and  every  other 
matter  and  thing  whatsoever  vested  in  or  granted  to  the  said  commis- 
sioners, which  they  were  empowered  or  capable  to  assign  and  convey 
over  by  virtue  of  the  said  Acts  or  either  of  them ;  To  hold  the  same 
unto  and  to  the  use  of  the  said  trustees,  parties  thereto  of  the  third 
part,  their  heirs  and  assigns  for  ever,  upon  trust  to  permit  and  sufier 
the  said  thirty  persons  therein  named  of  the  second  part,  their  heirs  and 
assigns,  to  receive  and  take  the  said  tolls,  revenues,  profits,  and  income, 
and  to  have  the  sole  management  and  direction  thereof,  upon  conditioa 
that  they  should  thereout  pay  certain  sums  of  money  and  expenses 
specified  in  the  said  deed  (which  condition  has  been  performed),  and, 
after  payment  of  such  sums  of  money,  should  every  year  thereafter 
divide  all  the  then  rest  and  residue  of  the  moneys  to  be  raised  by  the 
said  tolls,  revenues,  profits,  and  income  of  the  said  bridge,  ferries,  and 
other  the  premises  (if  any),  unto  and  amongst  the  said  thirty  subscribers 
and  proprietors  for  the  time  being,  and  their  respective  heirs  and 
assigns,  rateably  and  proportionably,  according  to  the  several  sums  of 
*1  ^01  ^^^^y  ^y  them  subscribed  for  the  ^purposes  aforesaid,  and  to 
-'  their  several  and  respective  rights,  shares,  and  interests  of,  in, 
and  to  the  same,  to  have,  take,  and  enjoy  the  same  as  tenants  in  common, 
and  not  as  joint  tenants.  And,  by  the  same  deed,  it  was  provided, 
that,  in  case  the  tolls,  revenues,  profits,  and  incomes  of  the  said  bridge 
or  ferries  should  at  any  time  or  times  thereafter  fall  short  and  not  be 
sufficient  to  answer  and  make  good  all  such  sums  of  money  as  should 
be  requisite  for  putting  and  keeping  the  said  bridge,  together  with 
the  ways  and  passages  to  and  from  the  same,  in  good  repair  within  a 
reasonable  time  to  be  allowed  for  making  such  repairs,  or  should  not 
be  sufficient  for  the  payment  of  all  the  matters  and  things  thereinbefore 
particularly  mentioned,  and  the  charges  of  the  trustees  in  the  execution 
of  the  trusts,  then  all  sums  of  money  as  should  so  fall  short  or  be 
wanting  for  the  said  purposes  should  from  time  to  time  be  paid  and 
borne  by  the  said  thirty  subscribers,  the  parties  thereto  of  the  second 
part,  their  heirs  and  assigns,  rateably  and  proportionably,  and  accord- 
ing to  the  several  sums  of  money  subscribed  by  them  respectively 
towards  the  purposes  aforesaid,  and  to  their  several  rights,  shares,  and 
interests  therein. 

22.  On  the  16th  of  June,  1780,  by  grant  of  that  date,  the  Archbishop 
of  Canterbury  granted  to  the  proprietors  of  Putney  Bridge  two  hundred 
superficial  feet  of  land,  part  of  the  churchyard  of  Putney,  for  the 
purpose  of  making  the  passage  to  and  from  the  said  bridge  more  com- 
modious; and  the  same  was  used  for  that  purpose,  and  now  forn:is  part 
of  the  approach  to  the  said  bridge. 

23.  There  is  no  other  land  in  the  county  of  Surrey  vested  in, 
belonging  to,  or  claimed  by  the  said  proprietors,  except  what  is  com- 
prised ill  the  before-stated  deed  of  the  11th  of  November  1859  and  the 
^.qii   last-mentioned  grant ;  and  no  evidence  was  adduced  before  *the 

-1   revising  barrister  as  to  the  annual  value  of  the  said  Ian  1. 

24.  On  the  26th  of  August,  1736,  by  deed  of  that  date,  the  persons 
then  equi  ably  entitled  to  the  tolls,  revenijes,  profits,  and  income  of 
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the  bridge  under  the  indenture  of  the  11th  of  November,  1729,  cove- 
nanted with  each  other  that  certain  orders  and  directions  given  for 
the  arrangement  of  the  a&irs  of  the  bridge  should  stand  good  until 
altered  at  some  quarterly  general  meeting  of  persons  from  time  to 
time  becoming  so  equitably  entitled,  by  a  majority  of  such  persons 
present  at  such  meeting. 

25.  The  interest  of  the  present  shareholders  in  the  bridge  is  identi- 
cal with  the  interest  vestea  in  the  said  thirty  persons  or  proprietors 
under  the  said  deed  of  the  11th  of  November,  1729,  and  under  the 
grant  of  the  16th  of  June,  1730,  and  has  always  been  conveyed  and 
transmitted  as  and  dealt  with  as  freehold  estate :  and  the  shareholders 
of  the  said  bridge  are  about  eighty  in  number. 

26.  The  proprietors  meet  once  a  year,  and  select  a  committee  of  six 
out  of  their  own  body  to  manage  their  affairs. 

27.  The  said  persons  object^  to  are  respectively  the  holders  of  a 
share  or  part  of  a  share  of  such  interest  as  aforesaid :  and  the  suiB- 
ciency  of  the  annual  money  value  of  such  share  or  part  of  a  share  is 
not  now  in  dispute. 

28.  The  bridge  is  built  partly  upon  piles  driven  into  the  bed  of  the 
river,  and  at  either  end  upon  brick  foundations  which  stand  respect- 
ively upon  that  part  of  the  banks  between  high  and  low  water  mark 
whence  formerly  the  ferries  used  to  ply  from  side  to  side,  and  in  part 
upon  land  which  formerly  was  ground  and  soil  adjacent  and  belong- 
ing to  the  said  ferries. 

29.  There  are  toll-houses  at  each  end  of  the  bridge,  *at  which  r«i  oo 
tolls  are  collected ;  and  each  of  them  is  a  structure  of  brick,   *- 
and  stands  upon  the  brick  foundations  of  the  bridge  referred  to  in  the 
preceding  paragraph. 

80.  For  the  saia  persons  objected  to,  it  was  contended  that  they 
had  respectively  under  or  by  virtue  of  the  said  Acts  of  Parliament 
and  deeds  of  the  10th  of  November,  1729,  and  16th  of  June,  1730, 
hereinbefore  stated,  such  equitable  freehold  estates  in  the  said  bridge, 
tolls,  and  other  property  comprised  in  the  said  acts  and  deeds,  as 
entitled  them  respectively  to  be  on  the  list  of  voters  for  the  said 
eastern  division  of  the  said  county :  and,  for  the  said  David  Nichols, 
the  objector,  it  was  contended  that  tbey  had  not  respectively  such 
equitable  freehold  estates  as  would  entitle  them  to  vote  for  the  said 
division  of  the  said  county ;  and  also  that  the  shareholders  were  a 
company,  and  chat  the  individual  shareholders,  being  only  entitled 
to  a  share  of  the  receipts  and  profits,  were  not  entitlea  to  be  on  the 
said  list  of  voters. 

The  revising  barrister  decided,  in  favour  of  the  said  David  Nichols, 
that  the  said  several  persons  objected  to  had  not  respectively  such 
equitable  freehold  estates  as  entitled  them  respectively  to  be  on  the 
said  list  of  voters,  and  he  accordingly  expunged  their  names  £rom  the 
said  list. 

If  his  decision  was  wrong,  the  names  of  the  said  persons  objected 
to  were  to  be  restored  and  inserted  on  the  register  for  the  parish  of 
Putney. 

Karsldke,  Q.  C.  (with  whom  was  Berea/ord),  for  the  appellant. — 
Under  the  Acts  of  Parliament  referred  to  in  the  case, — 12  Or.  1,  c.  86, 
and  1  G.  2,  c.  18, — the  commissioners  for  building  Putney  Bridge  had 
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an  interest  in  the  soil  whioh  belonged  to  the  ancient  ferries,  upon 
^-lOQ-t  which  the  abutments  of  the  bridge  were  built;  and  *tno7 

-*  having,  by  the  deed  mentioned  in  the  21st  paragraph  of  the 
case,  assigned  all  their  interest  therein  to  trustees  for  the  share- 
holders, the  latter  are  entitled  to  vote.  That  the  soil  vested  in  the 
commissioners,  is  clear  from  the  5th  section  of  the  second  Act,  which 
enacts  that  *'  all  ownerships,  properties,  and  interests  of,  in,  or  to  the 
said  ferries  between  Fulham  and  Putney  shall  be  extinguished  and 
determined,  and  the  said  ferries  and  passage  over  the  river  of  Thames 
there,  and  the  ground  and  aoil  adjacent  and  belonging  to  the  said  reapectire 
ferries,  shall  be  and  are  by  authority  of  this  Act  transferred  to  and 
absolutely  vested  in  the  said  commissioners  and  trustees  and  corpora* 
tion  aforesaid,  and  their  successors  and  assigns  for  ever.''  Under  the 
trusts  of  that  deed  the  cestui  que  trusts  took  an  equitable  interest  iu 
the  land,  and  not  merely  a  right  to  a  share  of  the  profits  arising  from 
the  tolls.  The  trustees  have  a  mere  naked  trust,  with  no  active  duties 
to  perform :  and  the  case  states  (par.  25),  that  the  interest  of  the  share- 
holders has  always  been  conveyed  and  transmitted  as  and  dealt  with 
as  freehold  estate.  In  Foster's  Case,  2  Peck.  103,  these  shares  were 
held  to  confer  a  vote  for  Middlesex.  In  Baxter,  app.,  Newman  (or 
Brown),  resp.,  8  Scott  N.  R.  1019,  7  M.  &  G.  198  (E.  C.  L.  R.  yo\A9), 
1  Lutw.  Reg.  Cas.  287,  A.,  B.,  C.,  and  D.  joined  in  partnership  to 
work  a  fulling-mill.  Money  was  subscribed  by  all  the  partners ;  with 
part  of  which  freehold  land  was  bought,  which  was  conveyed  to  A. 
and  B.  in  fee;  with  other  part  a  mill  was  built  on  the  land,  and  ma- 
chinery for  the  mill  was  purchased.  By  a  partnership  deed  executed 
by  A.,  B.,  C,  and  D.,  the  trusts  of  the  lana,  mill,  &;c.,  were  declared 
to  be  (amongst  other  things)  that  A.  and  B.  should  stand  seised  and 
possessed  of  all  the  estates,  property,  goods,  &c.,  upon  trust  for  the 
benefit  of  themselves  and  their  partners  as  part  of  their  partnership 
^1341   J^^^^  stock  in  *trade:  there  was  a  provision  in  the  deed  that 

^  A.  and  B.  might  borrow  money  upon  mortgage  of  the  stock, 
property,  estates,  &c.,  belonging  to  the  copartnership;  and  it  was 
declared  that  the  land,  mill,  &c.,  should  be  deemed  ana  considered  as 
or  in  nature  of  personal  estate  and  not  real  estate,  and  be  held  in  trust 
for  the  partners  as  part  of  their  partnership  stock  in  trade.  And  it 
was  held  that  each  partner  had  an  interest  in  the  realty  corresponding 
with  the  amount  of  shares  held  by  him  in  the  partnership,  and  was 
entitled  to  be  on  the  list  of  voters  for  the  county.  That  case  very 
much  governs  this.  Bennett,  app.,  Blain,  reap.,  15  C.  B.  N.  S.  518 
(E.  C.  L.  R.  vol.  109),  1  Hopw.  &  Ph.  35,  will  probably  be  relied  on 
for  the  respondent.  But  there  the  land  was  vested  in  trustees,  who 
had  active  trusts  to  perform,  and  the  shareholders  in  the  Companj 
had  only  a  right  to  a  share  of  profits. 

Raymond,  for  the  respondent. — The  real  question  is,  whether  the 
persons  who  claim  to  be  registered  in  respect  of  their  shares  in  the 
tolls  of  this  bridge  have  any  freehold  interest  in  any  lands  or  tene- 
ments. The  case  does  not  find  that  the  owners  of  the  ancient  ferries 
had  any  land:  nor  was  it  necessary  that  they  should  have.  The 
intention  of  the  Legislature  in  passing  these  acts,  was,  to  enable  the 
commissioners  to  purchase  the  interest  in  the  old  ferry,  and  to  build 
a  bridge ;  it  never  intended  to  convey  to  them  larger  powers  than 
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frere  necessary  for  that  purpose.  No  portion  of  the  bed  or  soil  of  the 
river  was  vested  in  them ;  otherwise  there  would  have  been  no  neces- 
sity  for  the  17th  section  of  the  12  G.  1,  c.  86,  which  enacts  *'  that  all 
stones,  bricks,  planks,  piles,  and  other  materials  which  shall  be  made 
use  of  for  or  towards  building  or  making  the  said  bridge  in  or  about 
the  same,  or  for  maintaining,  repairing,  or  supporting  the  same,  or  for 
♦making  the  said  river  deeper  as  aforesaid,  shall  always  be  r^ioK 
deemed  to  belong  and  appertain  to  the  commissioners  and  cor-  *- 
poration  aforesaid."  The  cases  are  numerous  to  show  that  the  Courts 
will  not  construe  Acts  of  Parliament  as  conveying  more  than  is  neces- 
sary for  the  carrying  out  of  works  of  this  sort.  This  was  clearly  laid 
down  in  Badger  t;.  The  South  Yorkshire  Railway  and  River  Dun 
Company,  1  Ellis  &  Ellis  347  (E.  C.  L.  R.  vol.  102).  Where  a  mere 
easement  will  suffice,  nothing  more  passes :  Lancaster  v.  Eve,  5  G. 
B.  1^.  S.  717  (E.  C.  L  R.  vol.  94). 

Then,  supposing  that  there  was  some  interest  in  land  in  the  com- 
missioners, it  was  not  and  could  not  be  conveyed  simpliciter  to  the 
claimants,  the  shareholders  in  this  bridge.  The  3d  section  of  the  1 
G.  2,  c.  18,  enacts  that  ''  it  shall  and  may  be  lawful  to  and  for  the 
said  commissioners  and  trustees,  or  any  nine  or  more  of  them,  before] 
incorporated,  and  also  lawful  for  such  corporation  when  created,  at 
any  time  or  times  to  convey  and  assign  over  in  perpetuity  or  otherr 
wise  aU  or  any  tolls,  revenues,  profits,  or  incomes  of  or  belonging  to  the^ 
said  bridge  or  ferries,  or  which  shall  in  anywise  arise,  accrue,  or 
belong  to  the  same,  unto  such  person  or  persons  as  will  undertake, 
contract,  and  agree  to  erect  and  build  the  said  bridge,  and  to  preserve, 
and  keep  up  the  same  in  good  and  sufficient  repair,  and  shall  give 
sufficient  security  so  to  do,  to  the  satisfaction  of  the  said  commissioners 
and  trustees  and  corporation  aforesaid."  As  we  have  here  the  origin 
of  the  title,  we  cannot  assume  anything  from  user.  The  way  in  which 
the  power  so  conferred  upon  the  commissioners  is  carried  out  appears 
from  the  deed  set  out  in  the  21st  paragraph  of  the  case,  by  which 
they  convey  to  the  trustees,  their  heirs  and  assigns  for  ever,  "  the 
said  bridge,  and  all  the  materials  wherewith  the  same  was  erected 
and  built,  and  all  tolls,  revenues,  profits,  and  incomes  of  or  belonging 
to  the  said  bridge  *80  built  from  the  town  of  Fulham  to  the  r«i  qa 
town  of  Putney,  or  the  ferries  thereafter  to  be  set  up  and  ^ 
erected  as  occasion  might  be,  according  to  the  provision  in  that 
behalf  made  by  the  said  recited  Acts  or  either  of  them,  or  which 
should  in  anywise  arise,  accrue,  or  belong  to  the  same,  with  all  such 
ground  aud  soil  adjacent  and  belonging  to  the  then  late  or  then 
present  horse-ferries  and  passage  over  the  said  river  between  Fulham 
and  Putney,  as  had  been,  was,  or  should  be  vested  in  the  said  com- 
missioners, and  all  benefits,  advantages,  powers,  privileges,  and 
authorities,  and  every  other  matter  and  thing  whatsoever  vested  in 
or  granted  to  the  saia  commissioners,  which  they  were  empowered  or 
capable  to  assign  and  convey  over  by  virtue  of  the  said  Acts  or  either 
of  them," — to  be  held  by  them  upon  certain  trusts.  [Ebls,  C.  J. — 
The  trustees  have  nothing  to  do.  The  shareholders  are  to  keep  up 
the  bridge.  If  the  land  were  vested  in  the  parties  of  the  third  part 
as  bare  trustees,  the  shareholders  would  take  equ'table  freeholds.] 

Then,  these  persons  form  a  company,  and  that  brings  the  cas^ 
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witnin  the  principle  of  Bennett,  app.,  Blain,  resp.,  15  C.  B.,  N.  S.  618 
(E.  C.  L.  R.  vol.  109).  Erie,  C.  J.,  there  says,  p.  531,—'*  The  deed 
shows  how  the  land  was  to  be  held, — the  legal  estate  to  be  vested  ia 
trustees  for  ever.  The  committee  of  management  was  by  means  of 
rents  and  subscriptions  to  make  profits  out  of  the  undertaking,  and, 
afker  payment  of  expenses  and  outgoings,  to  divide  the  surplus  amongst 
the  shareholders.  The  effect  of  that  deed  in  my  opinion  is,  to  give 
to  each  shareholder  a  right  to  his  share  of  the  profits,  but  not  to  con- 
fer upon  him  any  right  in  the  land  which  is  vested  in  the  trustees. 
It  is  clear  that  that  was  the  intention  of  the  deed.  The  declaration 
that  the  shares  are  to  be  deemed  personal  estate  only,  the  mode  of 
*1371  ^^^^^^^»  which  is  inconsistent  with  the  rules  of  law  as  *to  the 

-I  transfer  of  real  estate,  and  the  whole  tenor  of  the  deed,  seems 
to  constitute  a  sort  of  interest  which  is  well  known  and  has  frequently 
been  the  subject  of  consideration  in  dealing  with  joint  stock  compa- 
ni^."  [Kbatino,  J. — All  the  right  the  shareholder  there  bad  was 
to  a  place  in  the  exchange,  which  might  be  varied  by  the  committee. 
The  only  absolute  interest  he  had  was  in  a  share  of  the  profits.  Be- 
sides, the  trustees  had  active  trusts  to  perform.]  The  nature  of  rights 
of  this  description  was  very  much  discussed  in  Bligh  v.  Brent,  2  IT. 
&  C.  Eq.  Exch.  268.t  In  delivering  the  judgment  of  the  Court  there, 
Alderson,  B.,  says,  p.  295, — "  It  is  of  the  greatest  importance  to  look 
carefullv  at  the  nature  of  the  property  originally  intrusted,  and  that 
of  the  body  to  whose  management  it  is  intrusted,  the  powers  that 
body  has  over  it,  and  the  purposes  for  which  these  powers  are  given. 
The  property  is  money,  the  subscriptions  of  individual  corporators. 
In  oraer  to  make  that  profitable,  it  is  intrusted  to  a  corporation  who 
have  an  unlimited  power  of  converting  part  of  it  into  land,  part  into 
goods,  and  of  changing  and  disposing  of  each  from  time  to  time :  and 
the  purpose  of  all  this  is,  the  obtaining  a  clear  surplus  profit  from  the 
use  and  disposal  of  this  capital  for  the  individual  contributors.  It  is 
this  surplus  profit  alone  which  is  divisible  among  the  individual  cor- 
porators. The  land  or  the  chattels  are  only  the  instruments  (and 
those  varying  and  temporary  instruments),  whereby  the  joint  stock 
of  money  is  made  to  produce  profit.  Suppose  the  subscription  had 
not  been  by  the  individual  corporators,  but  that  strangers,  having 
collected  the  money,  had  put  it  into  the  management  of  a  corporate 
body  having  particular  privileges,  and  had,  after  giving  them  power 
to  vest  the  money  at  their  pleasure,  stipulated  to  receive  these  profits, 
could  it  be  contended  that  the  nature  of  the  property  of  the  sub- 
*1881  ^^^^^  '^depended  on  the  mode  of  management  by  the  inde- 

-1  pendent  body  7  And  yet  that  is,  in  truth,  this  case ;  for,  the 
individual  members  of  a  corporation  are  quite  as  distinct  from  tht 
metaphysical  body  called  'the  corporation'  as  any  others  of  His 
Majesty's  subjects  are."  So,  here,  the  only  right  which  each  sul> 
scriber  or  shareholder  has,  is,  a  right  to  receive  a  share  of  the  profits 
arising  from  the  tolls :  there  is  nothing  in  which  each  can  claim  a 
share  as  tenants  in  common.  [Erlb,  G.  J. — If  they  are  owners  in 
fee  simple  of  the  bridge,  their  obligation  to  the  public  to  repair  it 
makes  no  difference.(a)]    It  is  submitted  that  they  have  no  such 

(a)  Hia  Lordfhip  rofomd  (o  The  King  «.  The  Mayor,  Ae.,  of  SUatford-apon-ATon.  14 
BaatMS. 
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interest  in  any  lands  or  tenements  as  to  confer  upon  them  a  right  of 
▼oting. 

Karsltzke,  Q,  C,  in  reply. — Bennett,  app„  Blain,  resp.,  15  C.  B.  N.  S. 
618  (E.  C.  L.  B  vol.  109),  1  Hopw.  &  Ph.  85,  has  no  application  to  a 
case  of  this  sort.  Baxter,  app.,  Newman  (or  Brown),  resp.,  8  Scott 
N.  R  1019,  7  M.  &  G.  198  (B.  C.  L.  R.  vol.  49),  1  Lutw.  Reg.  Cas. 
287,  is  more  to  the  purpose,  and  shows  that  the  oestui  que  trusts,  the 
shareholders,  took  an  equitable  freehold  interest  in  the  land  conveyed 
to  the  trustees.  Bligh  v.  Brent,  2  Y.  &  C.  Eq.  Exch.  268,t  shows  that 
the  circumstance  of  the  shares  being  declared  to  be  personal  property 
will  not  alter  their  legal  character,  or  affect  the  rights  of  the  share- 
holders. The  annuities  and  other  securities  to  be  granted  are  in  both 
Acts  (s.  14  of  12  G.  1,  c.  86,  and  s.  1  of  1  G.  2,  c.  18)  declared  to  be 
personal  property.  But  for  those  provisions,  both  Acts  assume  that 
they  would  be  real  estate.  The  provision  in  s.  5  of  the  first  Act,  for 
the  purchase  of  houses  and  land  for  making  the  necessary  approaches 
to  the  bridge,  and  the  provision  in  s.  7,  enabling  the  commissioners 
to  acquire,  hold,  and  *convey  lands,  clearly  show  that  they  pi  oa 
took  sonnething  more  than  a  mere  easement.  [Erlb,  C.  J. —  ^ 
Generally  speaking,  a  ferryman  has  no  freehold,  but  only  an  ease- 
ment^ in  the  approaches  to  his  franchise.]  The  provisions  last  referred 
to  would  have  been  wholly  unnecessary  if  these  commissioners  took 
an  easement  only.  There  has,  besides,  been  complete  and  uninter- 
rupted possession  here  ever  since  the  date  of  the  conveyance  in  1729. 
That  of  itself  is  abundant  evidence  of  title.  The  case  of  Lancaster 
V.  Eve,  5  C.  B.  N.  S.  717  (E.  C.  L.  R.  vol.  94),  turned  upon  whether 
the  pile  which  was  the  subject  of  the  action  had  been  put  into  the 
bed  of  the  river  under  circumstances  which  deprived  the  person 
placing  it  there  of  the  ownership  of  the  chattel :  looking  at  all  the 
facts,  the  Court  held  that  it  had  not.  But  this  bridge  can  hardly  be 
considered  to  be  a  chattel.  Then,  as  to  the  equitable  interest.  As 
the  cestuis  que  trust  must  necessarily  be  a  fluctuating  body,  it  was 
found  convenient  to  have  a  body  of  trustees  in  whom  the  legal  interest 
would  vest.  But  the  trust  was  the  lowest  that  could  well  be  con- 
ceived :  the  trustees  had  no  duties  to  perform,  and  incurred  no  lia- 
bility ;  the  whole  affairs  of  the  bridge  were  under  the  management 
of  a  committee.  The  shareholders  took  all  the  interest  in  the  profits, 
and  therefore  have  an  equitable  interest  in  the  land,  in  respect  of 
which  they  were  entitled  to  be  registered  for  the  county  in  which  the 
land  is  situate.  Cur.  adv.  vuU. 

Ebls,  C.  J.,  now  delivered  the  judgment  of  the  Court:  — 
This  was  a  claim  on  the  part  of  the  shareholders  of  a  bridge  which 
crosses  the  river  Thames  between  Fulham  and  Putney  to  be  placed 
Q|x>n  the  register  for  the  eastern  division  of  the  county  of  Surrey,  in 
respect  of  a  *freehold  interest  in  shares  in  the  bridge:  and  the  f^-iaq 
main  question  is  whether  they  have  an  equitable  freehold  *• 
therein.  It  appears  that  the  statute  which  authorized  the  building  of 
the  bridge,  12  G.  1,  c.  36,  appointed  certain  commissioners,  and  em- 
powered them  to  purchase  and  hold  lands  for  the  purpose  of  carrying 
out  the  work ;  and  that  the  commissioners,  acting  in  the  supposed 
pursuance  of  the  Act,  by  indenture  of  bargain  and  sale  of  the  11th 
of  November,  1729,  conveyed  to  trustees  in  trust  for  thirty  persona 
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who  had  subscribed  the  capital  for  acquiring  the  rights  and  building 
the  bridge,  all  the  materials  of  the  bridge,  and  all  tolls,  revenues, 
profits,  and  income  belonging  thereto,  with  all  such  ground  and  soil 
adjacent  and  belonging  to  the  ferries  between  Fulham  and  Putney 
(which  they  had  acquired  under  the  powers  of  the  Act),  as  were  or 
should  be  vested  in  the  commissioners,  and  all  benefits,  &c^  and  every 
other  matter  and  thing  whatsoever  vested  in  or  granted  to  the  saicl 
commissioners  which  they  were  empowered  or  capable  to  assign  or 
convey  over  by  virtue  of  the  Acts  of  Parliament.    If  the  commis- 
sioners had  power  to  part  with  any  land  vested  in  them  by  the  Acts 
or  either  of  them,  no  aoubt  the  shareholders  would  take  an  eauitable 
interest  under  that  conveyance.    But  I  take  it  to  be  perfectly  clear 
law,  that,  where  an  Act  of  Parliament  vests  land  in  commissioners  for 
public  purposes,  unless  there  be  some  special  authority  to  that  effect 
in  the  Act  they  have  no  power  to  part  with  the  land.    I  see  nothing 
here  to  warrant  the  commissioners  in  conveying  away  any  land.    The 
8d  section  of  the  1  G.  2,  c.  18,  confirms  this  view.    It  authorizes  the 
commissioners  and  trustees(a)  at  any  time  or  times  ''to  convey  and 
*14n  *®®'8^  ^^^^  ^^  perpetuity  or  otherwise  all  or  any  tolls,  *revenue8, 
^  profits,  or  incomes  of  or  belonging  to  the  said  bridge  or  ferries, 
or  which  shall  in  anywise  arise,  accrue,  or  belong  to  the  same,  unto 
such  person  or  persons  as  will  undertake,  contract,  and  agree  to  erect 
and  build  the  said  bridge,  and  to  preserve  and  keep  up  the  same  in 
good  and  sufficient  repair,"  &c.    That  is  a  power  to  the  commissioner^ 
to  assign  the  tolls  and  profits  of  the  bridge  as  distinguished  from  the 
fee  simple  of  the  land.     I  therefore  think  the  commissioners  had  no 
power  to  convey  any  interest  in  any  land  to  the  shareholders,  or  to 
any  trustees  for  them.    Although  they  profess  to  convey  it  bv  the 
deed  of  1729,  yet,  if  the  law  has  prohibited  it,  the  shareholders, 
taking  the  conveyance  with  knowledge  of  the  limited  powers  of  the 
commissioners,  would  take  no  more,  and  the  commissioners  would 
part  with  no  more,  than  the  law  entitled  the  latter  to  convey.    The 
result  is,  that,  in  our  judgment,  no  interest  in  the  land  passed  by  that 
conveyance,  but  a  mere  right  to  take  the  tolls;  and  consequently  we 
hold  that  the  decision  of  the  revising  barrister  was  right. 

As,  however,  the  case  was  one  of  some  doubt,  we  think  the  decision 
should  be  affirmed  without  costs.  Decision  affirmed. 


MEMORANDUM. 

The  days  appointed  for  hearing  the  registration  appeals  for  Michael- 
mas Term,  1864,  being  found  insufficient  and  there  remaining  on  the 
last  day  but  two  of  the  term  three  cases  to  be  argued,  and  two  stand- 
ing for  judgment,  besides  a  rule  pending  for  striking  out  one,  the 
Court  were  pressed  by  counsel  to  dispose  of  the  list  during  the  two 
remaining  days, — it  being  suggested  that  otherwise,  in  one  event, 
♦1491  P^^^'®^  might  be  *improperly  disfranchised.  The  Lord  Chief 
-'  Justice,  however,  after  referring  to  the  several  clauses  of  the 
6  &  7  Vict.  c.  18  by  which  the  hearing  of  these  cases  is  regulated, 

{a)  i,  «.,  th«  commigiiiouera  and  trustoea  named  in  the  12  Q.  1,  e.  S6,  i«  1« 
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thought  there  was  no  reason  why  other  pressing  business  of  the  Term 
should  be  postponed  on  that  account. 

There  seems  to  be  no  foundation  for  the  suggestion  that  any  serious 
inconvenience  could  result  from  the  postponeiqent  of  these  appeals 
until  a  subsequent  term. 

By  s.  62,  the  appellant  is  required,  within  the  first  four  days  of 
Michaelmas  Term,  to  transmit  the  case  to  the  Masters  of  the  Court  of 
Common  Pleas  with  nptioe  of  his  intention  to  "prosecute  the  appeal; 
and  he  is  to  give  a  similar  notice  to  the  respondent.  The  Court  is 
then  (by  s.  68),  ox  early  as  conveniently  may  be,  either  in  Term  time  or 
in  Vacation,  to  appoint'  days  for  hearing  and  deciding  such  appeals. 
There  is  no  other  limit  of  time. 

The  formation  of  the  register  is  provided  for  by  ss.  47-49.  By  s; 
47,  the  list  of  voters  for  the  county,  signed  by  the  barrister  as  directed 
by  s.  41,  is  to  be  forthtvilh  transmitted  by  him  to  the  clerk  of  the 
peace  of  the  county;  and,  in  like  manner,  by  s.  48,  the  lists  of  voters 
ibr  each  city  or  borough,  signed  as  aforesaia,  are  to  he  forthwith  trans- 
mitted to  the  town  clerk,  and  the  clerk  of  the  peace,  or  the  towrf 
clerk,  is  forthwith  to  cause  the  lists  to  he  oopieA  and  printed  in  a  book ; 
which  books,  signed  respectively  by  the  clerk  of  the  peace  and  the 
town  clerk,  are  to  be  delivered  to  the  sheriff  of  the  county,  or  the 
returning  officer  of  the  city  or  borough,  on  or  before  the  l&st  day  of 
November,  and  are  (by  s.  49)  to  be  the  register  of  Tot^s  uiitil  the  let 
of  December  in  the  succeeding  year. 

Any  alterations  which  may  be  rendered  necessary  by  the  decisions 
of  the  Court  of  Common  Fleas  can  *only  be  mane  after  the  t-^iaq 
printed  register  has  been  sent  to  the  sheriff  or  the  returning  officer.  »• 

The  67th  section  enacts,  that,  "whenever  by  any  judgment  of 
order  of  the  said  Court  any  decision  or  order  of  any  revising  barris* 
ter  shall  be  reversed  or  altered,  so  as  to  require  any  alteration  or  cor* 
rection  of  the  register  of  voters  for  any  county,  or  for  any  city  or 
borough,  notice  of  the  said  judgment  or  order  of  the  said  Court  shall 
be  forthwith  given  by  the  said  Court  to  the  sheriff  or  returning  officer, 
as  the  case  may  be,  having  the  custody  of  such  register ;  and  the  said 
notice  shall  be  iu  writing  under  the  hand  of  one  of  the  Masters  of  the 
said  Court,  and  shall  specify  exactly  every  alteration  or  correction  to 
be  made  in  pursuance  of  the  said  judgment  or  order  in  the  said  regis? 
ter;  and  such  sheriff  or  returning  officer  respectively  shall,  upon  the 
receipt  of  the  said  notice,  alter  or  correct  the  said  register  accord; 
ingly,  and  shall  sign  his  name  against  every  such  alteration  or  cor* 
rection  in  the  said  register,  and  shall  safely  keep  and  hand  over  to  his 
successors  every  such  notice  received  by  him  from  the  said  Court  as 
aforesaid,  together  with  the  said  register." 

And  by  s.  69  it  is  provided  that  "  no  right  of  voting  at  any  election 
of  a  member  or  members  to  serve  in  Parliament  shall  be  afiected  by 
any  appeal  pending  in  the  said  Court  at  the  time  of  the  issuing  of  the 
writ  for  such  election ;  but  it  shall  be  lawful  for  every  person  to  exer* 
cise  the  right  of  voting  at  such  election  as  effectually,  and  every  vote 
tendered  thereat  shall  be  as  good,  as  if  no  such  appeal  were  pending ; 
and  that  the  subsequent  decision  of  any  appeal  which  shall  be  pend* 
ing  in  the  said  Court  at  the  time  of  the  issuing  of  the  writ  for  any  such 
election,  shall  not  in  any  way  whatsoever  alter  or  affect  the  poll  taken 
at  such  election,  nor  the  return  made  thereat  by  the  returning  officer." 
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HILARY  TERM,  1865. 


Kbnt. — Eastern  Division. 

HENRY  SMITH,  Appellant ;  FREDERICK  FOREMAN, 

Respondent.    Jan.  12. 

A.  oecapM  solely  a«  tenftoi  a  hoaro  and  land  at  a  yearly  rent  of  401.  He  also  Jointly  wfth 
htfl  father  rented  and  oeonpted  other  lands  at  a  yearly  rent  of  641.  Both  ooonpations  were 
under  the  same  landlord : — Held,  that  A/s  proportion  of  the  joint  rent  oould  not  be  added  to 
hU  separate  renty  so  as  to  oonstitute  a  qnallflcation  to  Tote  for  the  county  under  the  2  W.  4,  c. 
45,  8.  20. 

1.  At  a  Court  held  at  Ashford,  in  the  eastern  division  of  the  connty 
of  Kent,  for  the  revision  of  the  list  of  voters  for  the  parish  of  West 
Brabourne,  Henry  George  Allen  duly  objected  to  the  name  of  John 
Rolfe  being  retained  on  the  list  of  voters  for  the  said  parish. 

2.  The  facts  of  the  case  are  these : — The  name  of  John  Bolfe  ap- 
peared on  the  copy  of  the  register  of  persons  entitled  to  vote,  as 
follows, — ''John  Bolfe,  West  Brabourne,  Occupation  of  house  and 
land,  West  Brabourne:"  and  his  name  had  stood  on  the  register  thus 
for  several  previous  years.    John  Rolfe  had  during  the  qualifying 

Eeriod,  and  for  several  previous  years,  occupied  solely,  as  tenant,  a 
ouse  and  land  at  West  Brabourne,  for  which  he  was  bonfi  fide  liable 
to  a  yearly  rent  of  402.  He  had  also  occupied  during  the  qualifying 
period,  and  for  several  previous  years,  as  tenant,  jointly  with  his 
father,  under  the  same  landlord,  other  land  three-fourtlis  of  which 
were  also  in  West  Brabourne,  and  about  one-fourth  in  a  neighbouring 
parish,  also  within  the  said  eastern  division,  for  which  be  and  his 
father  were  bonfi  fide  jointly  liable  to  a  rent  of  642.  per  annum.  The 
hiring  of  these  latter  nam^  lands  was  at  a  difierent  and  subsequent 
period  from  the  hiring  of  the  first-mentioned  house  and  land,  of  which 
John  Rolfe  was  sole  tenant. 

*14^1       ^l*^^  revising  barrister  decided,  that,  inasmuch  as  the  occu- 
^  pation  and  holding  of  the  joint  tenant  is  per  tout,  as  well  as 

1>er  mi,  and  that  John  Rolfe  was  actually  bonfi  fide  liable  to  pay  to  one 
andlord  a  yearly  sum  as  rent  exceeding  602.  (that  is  to  say,  402.  for 
his  sole  occupation,  and  822.  at  least  as  his  bon&  fide  share  of  the  rent 
for  the  joint  occupation)  for  the  lands  and  other  tenements  holden 
and  occupied  by  him  as  aforesaid,  he  was  entitled  to  be  retained  on 
the  list  of  voters,  by  virtue  of  the  20th  section  of  the  2  W.  4,  o.  45, 
which  ei.&cts  ''that  every  male  person  of  full  age,  who  shall  occupy 
as  tenant  any  lands  or  tenements  for  which  he  shall  be  bon&fide  liable 
to  %  yearly  rent  of  not  less  than  602.,  shall  be  entitled  to  vote :"  and 
he  retained  his  name  on  the  list  of  voters  accordingly. 

If  the  Court  should  be  of  a  contrary  opinion,  the  name  of  John 
Rolfe  was  to  be  expunged  from  the  register  of  voters  for  the  eastern 
division  of  the  county  of  Kent. 

The  Hon.  R,  Bourke,  (with  whom  was  Hayes,  Serjt.)^  for  the  appel- 


COMMON  BENCH  KEPORTS.    (18  J.  SCOTT.    N.  8.)        145 

laQt. — ^This  person  claims  to  be  entitled  to  the  franchise,  partly  in 
respect  of  the  occupation  as  tenant  of  premises  of  the  yearly  value  of 
40t  (ander  the  20th  section  of  the  Beform  Act),  and  partly  in  respect 
of  the  occupation  jointly  with  his  father  of  other  premises  under  the 
same  landlord,  of  the  yearly  value  of  64t  (under  the  73d  section  of 
the  Registration  Act).  It  is  submitted  that  these  two  occupations 
cannot  be  joined  together,  so  as  to  constitute  one  qualification  as 
tenant  of  premises  of  the  yearly  value  of  50Z.  The  20th  section  of  the 
2  W.  4,  c.  45,  enacts  that  "  every  male  person  of  full  age,  and  not 
subject  to  any  legal  incapacity,"  "  who  shall  occupy  as  tenant  any 
lands  or  tenements  for  which  he  shall  be  bonfi  fide  *liable  to  a  r^i^g 
yearly  rent  of  not  less  than  50?.,  shall  be  entitled  to  vote,"  &c.  ^ 
Kolfe  clearly  acquired  no  franchise  under  that  section.  Then,  the 
73d  section  of  the  6  &  7  Vict.  c.  18,  after  reciting  the  last-mentioned 

erovision,  enacts,  that,  "where  any  such  lands  and  tenements  shall 
e  jointly  rented  and  occupied  by  more  persons  than  one,  each  of 
such  joint  occupiers  shall  be  entitled  to  be  registered  and  vote  in  such 
election  as  last  aforesaid  in  respect  of  the  lands  and  tenements  so 
jointly  rented  and  occupied,  in  case  the  yearly  rent  for  which  thev 
shall  be  bon£  fide  liable  in  respect  of  such  lands  and  tenements  shall 
be  of  an  amount  which,  when  divided  by  the  number  of  such  occu- 
piers, shall  give  a  bonk  fide  rent  of  not  less  than  507.  for  each  and 
every  occupier,  but  not  otherwise."  Bolfe  acquired  no  franchise 
Tinder  that  section;  for,  his  share  of  the  rent  was  only  321.  The 
question  is,  whether  two  separate  and  distinct  tenancies  can  be  joined 
for  the  purpose  of  making  up  the  necessary  qualification.  The  matter 
is  virtually  disposed  of  by  the  judgment  of  Tindal,  0.  J.,  in  Gadsby, 
app.,  Barrow,  resp.,  8  Scott  N.  B.  799,  7  M.  &  G.  21  (E.  C.  L.  R.  vol. 
49),  1  Lutw.  Reg.  Cas.  142.  Commenting  on  the  words  "  a  yearly 
rent  of  not  less  than  50Z.,"  in  the  20th  section  of  the  Reform  Act,  he 
says:  "These  words,  as  it  appears  to  me,  not  only  in  their  gramma- 
tical construction,  but  also  in  their  legal  sense,  import  a  liability  to  a 
single  yearly  rent  of  not  less  than  601.  If  the  Legislature  had 
intend^  a  qualification  that  might  be  compounded  of  divers  rents,  it 
was  easy  for  them  to  say  '  a  yearly  rent  or  rents  amounting  in  the 
whole  to  not  less  than  502.'  In  furtherance  of  this  construction  of  the 
Act,  observe  to  whom  the  same  section  has  given  the  right  to  vote  in 
the  two  other  instances  referred  to.  First,  it  gives  a  right  to  vote  to 
*  every  male  person  of  full  age,  and  not  subject  to  any  legal  incapacity, 
who  shall  be  entitled,  ^either  as  lessee  or  assignee,  to  any  lands  rt.147 
or  tenements,  whether  of  freehold  or  of  any  other  tenure  what-  *- 
ever,  for  the  unexpired  residue,  whatever  it  may  be,  of  any  term 
originally  created  for  a  period  of  not  less  than  sixty  years  (whether 
determinable  on  a  life  or  lives  or  not),  of  the  clear  yearly  value  of  not 
less  than  lOL  over  and  above  all  rents  and  charges  payable  out  of  or 
in  respect  of  the  same.'  There  can  be  no  doubt  but  that  that  right 
can  only  be  acquired  in  respect  of  a  single  term  of  the  required  value : 
and  that  a  person  entitled  to  an  unexpired  residue  of  two  or  more 
terms  of  smaller  annual  value,  but  amounting  in  the  aggregate  to  a 
greater  yearly  value  than  102.,  would  not  thereby  gain  a  vote.  So,  in 
the  second  branch  of  the  clause,  a  right  of  voting  is  given  to  persons 
in  like  manner  entitled  '  for  the  unexpired  residue,  whatever  it  may 
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be,  of  any  term  originally  created  for  a  period  of  not  less  than  twentj 
years  (whether  determinable  on  a  life  or  lives  or  not),  of  the  clear 
yearly  value  of  not  less  than  501,  over  and  above  all  rents  and  charges 
payable  out  of  or  in  respect  of  the  same  :^  there  again  we  have  a 
description  of  a  person  entitled  to  vote  in  respect  of  a  single  term. 
Now,  there  can  be  no  reason  why  the  Legislature  should  in  the  third 
instance  have  intended  to  confer  the  franchise  in  respect  of  several 
lettings,  when  in  the  two  former  they  clearly  contemplated  a  single 
term ;  for,  there  could  be  no  ground  for  allowing  a  tenant  under  a 
parol  deniise  to  make  up  his  qualification  of  different  rents,  and  to  with- 
hold the  same  advantage  from  one  claiming  in  respect  of  different 
terms.  Looking,  therefore,  at  this  section  alone,  I  have  no  hesitation 
in  saying,  that,  as  well  in  grammatical  as  in  legal  construction,  it 
confers  the  right  to  vote  only  in  respect  of  the  liability  to  a  single 
yearly  rent  of  not  less  than  502/'  This  is  not  a  single  rent.  [Williams, 
*1481   ^' — ^^^  ^^^  section  speaks  of  premises  jointly  rented  *and 

^  occupied  by  more  persons  than  one,  at  a  rent  oi  not  less  than 
50Z. :  it  does  not  say,  in  conjunction  with  any  other  land.]  No.  You 
cannot  tack  a  joint  tenancy  to  a  sole  tenancy,  for  the  purpose  of 
ekeing  out  a  qualification. 

Hannen  (with  whom  was  Underdovm),  for  the  respondent — There 
ean  be  no  objection  to  a  qualification  made  up  of  two  holdings  under 
the  same  landlord.  In  Gadsby,  app<^  Warburton,  resp.,  the  building 
and  the  land  were  held  under  diflBsrent  landlords:  and  the  language 
of  Tindal,  C.  J.,  must  be  understood  with  reference  to  the  facts  of  the 
particular  case  before  him.  [Keating,  J. — Has  it  ever  been  decided 
that  two  separate  buildings  held  under  the  same  landlord  may  be 
joined  for  tne  purpose  of  constituting  a  qualification  7]  No.  The 
subject  has  been  considered !  see  Elliott  on  Registration,  2d  edit.  p. 
174.(a)  [Williams,  J. — But  for  the  73d  section  of  the  6  &  7  Vict, 
c.  18,  it  is  clear  that  this  person  could  not  be  registered.]  That  is 
conceded.  The  26th  section  of  the  1  &  2  W.  4,  o.  60,  for  the  better 
regulation  of  vestries,  enacts  that  the  vestry  elected  under  the  Act  in 
*14Q1  ^^y  p&nsh  not  within  the  metropolitan  police  district,  or  the 

^  city  of  London,  shall  '^consist  of  resident  householders  rated 
or  assessea  to  the  relief  of  the  poor  upon  a  rental  of  not  less  than  10/. ; 
and  that  no  person  shall  be  capable  of  acting  as  one  of  the  said  vestry 
unless  he  shall  be  the  occupier  of  a  house,  lands,  tenements,  or 
hereditaments  rated  or  assessed  upon  the  aforementioned  amount  of 
rental  within  the  parish  for  which  he  is  to  serve :  provided  always, 
that,  if  the  parish  adopting  this  Act  should  be  within  the  metropoli- 
tan police  aistrict,  or  the  city  of  London,  or  if  the  resident  house- 
holders therein  should  amount  to  more  than  8000,  then  and  in  that 
case  the  vestry  elected  under  this  Act  shall  consist  of  resident  house- 

(a)  See  PoweU,  app..  Price,  reap.,  4  C.  B.  105  (B.  C.  L.  R.  toI.  66),  1  Latw.  Reg.  Cafl.'586. 
There,  A.  oecapied  a  ihop,  which,  together  with  a  hoeee  and  other  premisea  also  occupied  by 
bim,  coowtitaced  a  safficieot  qoalifloation  in  point  of  yalae,  hot  neither  being  laiBcieDt  alona. 
The  shop  was  separated  from  the  rest  of  the  premises  bj  a  yard  in  the  ezclusiTe  occapation  of 
A.,  bat  there  was  no  complete  curtilage  or  fonoe  surroanding  the  whole ;  the  yard  being  ap» 
preached  by  a  passage  at  the  side  of  the  shop,  open  to  the  street^  which  was  also  the  property  of 
A.,  hat  used  by  the  tenant  of  the  adjoining  hoase  in  common  with  him.  And  it  was  held  thai 
the  shop  eonld  not  be  Joined  with  the  other  premiteii  fo  at  to  o^ustitute  one  entire  qaalificatioa 
under  the  2  W.  4,  c.  U,  s.  27. 
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holders  rated  or  assessed  to  the  relief  of  the  poor  of  sach  parish  upon 
a  rental  of  not  less  than  40Z.  per  annum.  In  The  King  v.  The  Church- 
wardens, &c..  of  St.  Pancras,  1  Ad.  k  E.  80  (E.  0.  L.  R.  vol.  28),  8 
N.  &  M.  425  (B.  C.  L.  R.  vol.  28),  it  was  held  that  the  rental  might 
be  made  up  of  tenements  separately  held,  and  not  in  the  occupation 
of  the  vestrymen.  There  can  be  no  reason  why  the  rental,  if  it  is  to 
be  a  test  of  responsibility,  should  be  a  single  rental:  nor  can  there  be 
any  good  reason  why  a  joint  occupation  should  stand  in  a  different 
position  in  this  respect  from  a  separate  occupation.  The  question 
tarns  entirely  upon  the  plain  words  of  the  Act:  there  is  no  authority 
to  be  found  which  reflects  any  light  upon  it. 

Bonrke  was  not  called  upon  to  reply. 

Erle,  C.  J. — I  am  of  opinion  that  the  decision  of  the  revising 
Darrister  in  this  case  was  wrong.  The  qualification  under  s.  20  of 
the  Reform  Act  for  one  occupying  lands  or  tenements  as  tenant,  is,  a 
yearly  rent  of  not  less  than  602.  It  appears  that  the  claimant  occu- 
pies solely  as  tenant  a  house  and  land  at  a  yearly  rent  of  40/.  He 
cannot,  therefore,  qualify  without  the  aid  of  the  78d  section  of  the 
Registration  Act,  which  *provides  for  the  qualification  of  per-  r*iKA 
sons  occupying  jointly.  The  words  giving  that  qualification  *- 
are  peculiarly  limited.  They  are,  that,  **  where  any  such  lands  and 
tenements  shall  be  jointly  rented  and  occupied  by  more  persons  than 
one,  each  of  such  joint  occupiers  shall  be  entitled  to  be  registered 
and  vote  in  such  election  as  last  aforesaid  in  respect  of  the  lands  and 
tenements  so  jointly  rented  and  occupied,  in  case  the  yearly  rent  for 
which  they  shall  be  bonfi  fide  liable  in  respect  of  such  lands  and 
tenements  shall  be  of  an  amount  which,  when  divided  by  the  number 
of  such  occupiers,  shall  give  a  bonfi  fide  rent  of  not  less  than  60/. 
for  each  and  every  such  occupier,  but  not  otherwise."  I  do  not  feel 
myself  at  liberty  to  say  that  a  qualification  exists  which  is  not  to  be 
found  in  the  very  plain  words  of  that  enactment.  Here,  the  claimant 
rents  jointly  with  his  father  lands  in  respect  of  which  they  are  jointly 
liable  to  a  yearly  rent  of  64Z.,  and  he  claims  to  have  his  proportion 
of  that  rent,  viz.  322.,  added  to  his  separate  rent  of  402.  to  make  up 
the  oQl.  qualification.  But  I  am  of  opinion  that  the  words  of  the 
section  do  not  authorize  the  junction  of  these  two  rents.  If  the 
party  claims  in  respect  of  his  qualification  as  one  of  several  joint 
occupiers,  he  must  show  a  joint  occupation  at  an  amount  which  will 
give  a  bonfi  fide  rent  of  not  less  than  60Z.  for  each  of  the  joint 
occupants.  If  he  fails  to  do  so,  he  gains  no  qualification  under  the 
Registration  Act  I  do  not  profess  to  fathom  the  depths  of  the 
intention  of  the  Legislature  beyond  the  guide  aftbrded  by  the  clear 
language  of  the  enactment.  The  2  W.  4,  c.  45,  s.  20,  in  effect  says 
that  a  person  who  occupies  premises  for  which  be  is  bonfi  fide  liable 
to  a  yearly  rent  of  not  less  than  60Z.  shall  be  entitled  to  vote.  Then 
comes  the  73d  section  of  the  6  &  7  Vict.  c.  18,  which  says,  that,  if 
two  or  more  shall  jointly  occupy,  each  shall  be  entitled  to  be  regis- 
tered in  respect  *of  such  joint  occupation,  provided  the  rent  r*i  c-i 
be  sufficient  in  amount  to  give  50Z.  a  year  for  each,  but  not  •• 
otherwise.  Possibly  the  Legislature  may  have  thought  it  would  be 
inconvenient  to  allow  a  qualification  to  be  made  up  of  the  separate 
rent  and  an  apportionment  of  the  joint  rent.    But,  be  that  as  it  may, 
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it  seems  to  me  that  this  person  is  not  qualified  under  either  statute, 
and  consequentlj  that  his  name  must  be  expunged  from  the  register. 

Williams,  J. — I  am  entirely  of  the  same  opinion.  Giving  to  the 
language  of  the  78d  section  of  the  6  &  7  Vict.  c.  18,  its  ordinary  con- 
struction, I  think  it  is  impossible  to  come  to  any  other  conclusion. 

Keating,  J. — I  am  of  the  same  opinion.  But  for  the  73d  section 
of  the  6  &  7  Vict.  c.  18,  a  joint  occupation  could  not  have  given  a 
qualification.  I  see  nothing  in  the  words  of  that  section  to  warrant 
us  in  holding  that  a  joint  occupation  which  is  of  itself  insufficient  to 
give  the  right  of  voting,  may  be  added  to  an  imperfect  qualification 
in  respect  of  a  separate  occupation  under  the  Reform  Act. 

Decision  reversed. 


*lo2]  ♦Borough  of  Chbltsnhax. 

JOHN  FLATCHEB,  Appellant;   WILLIAM  BOODLE, 

Besponaent.    Jan,  14. 

a.  oame  into  oeeapAtion  of  the  qnftlityfng  premitee  in  Aagnet  A  poor-rate  had  beep  made 
io  the  preceding  April,  and  another  wai  made  in  September  foUowing.  A.  had  pai^  'Jie  laat. 
mentioned  rate ;  bnt  no  demand  had  been  made  npon  htm  for  (nor  had  he  paid  or  tendered) 
his  proportion  of  the  April  rate,  under  the  17  O.  2,  e.  88,  s.  12,  although  it  had  not  been  paid 
bj  the  outgoing  tenant,  whose  name  appeared  npon  that  rate : — 

Held  by  Erie,  C.  J.,  Willes,  J.,  and  Keating,  J.,— die«entiente  Williams,  J.,->lhai  A.  had  paid 
"  all  the  poor-rates  tehiek  had  become  pajfable  feom  him  in  respeet  of  the  premises,"  within  the 
meaning  of  the  2  W.  4,  e.  45,  s.  27, — the  liabilitj  to  paj  the  proportion  of  the  April  rate  1>eing  ooly 
a  liability  subject  to  the  contingency  of  the  outgoing  tenant  having  made  default,  and  of  the 
overseers  demanding  his  proportion  of  the  rate  from  A. 

1.  At  the  Revision  Court  of  the  borough  of  Cheltenham,  in  the 
county  of  Gloucester,  held  on  the  15th  of  September,  1864,  to  revise 
the  parliamentary  lists  of  voters  for  the  said  borough,  which  consists 
of  only  one  parish,  John  Flatcher  duly  objected  to  the  name  of  James 
Burrington  being  retained  on  the  list  of  voters  for  the  said  borough, 
upon  the  ground  that  a  portion  of  the  poor-rate  for  the  qualifying 
year  had  not  been  paid. 

2.  It  was  proved  before  the  revising  barrister  that  th'e  poor-rates 
of  the  parish  in  which  the  qualifying  premises  are  situated,  are  made 
half-yearly  ;  that  there  was  one  made  in  April,  1863,  which  extended 
to  the  following  September,  when  another  was  made  which  extended 
to  March,  1864,  in  which  month  a  new  rate  was  made,  which  is  the 
existing  rate. 

3.  The  voter  went  into  occupation  of  the  qualifying  premises  prior 
to  the  1st  of  August,  1863,  but  paid  no  portion  of  the  rate  then  in. 
existence,  which  was  not  demanded  of  him ;  neither  was  his  name 
inserted  in  that  rate. 

4.  It  was  contended  against  the  vote,  that,  inasmuch  as  the  27th 
section  of  the  2  W.  4,  c.  45,  requires  the  payment  of  all  rates  payable 
from  the  voter,  he  should  have  gone  to  the  overseers  and  paid  his 
proportion  of  the  April,  1868,  rate,  to  which  he  was  rendered  liable 
♦1531   *^y  ^^  ViHd  section  of  the  17  G.  2,  c.  38 ;  and,  if  any  dispute 

-*  had  arisen  as  to  the  amount,  they  could  have  had  it  settlea  by 
two  justices  in  the  manner  provided  by  that  section ;  and  that,  the 
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voter  having  failed  to  adopt  this  course,  he  was  disqualified,  for  the 
omission  was  not  remedied  by  any  provision  of  the  Registration  Act, 
as  8.  75  of  the  6  &  7  Vict.  c.  18,  only  applies  to  a  misnomer  or  in- 
accurate or  insufficient  description. 

5.  It  appeared  to  the  revising  barrister,  that,  as  the  Act  of  George 
2  does  not  say  the  incoming  tenant  shall  pay,  but  only  that  he  shall 
be  liable  to  pay,  and  as  the  proportion  which  he  is  so  liable  to  pay 
must  before  he  can  pay  it  be  first  ascertained,  either  by  agreement 

•  between  the  parties,  or,  in  case  of  dispute,  by  the  decision  of  two 
justices  of  the  peace;  and  as,  by  the  6  &  7  Vict.  c.  18,  s.  75,  a  person 
in  other  respects  qualified  shall  be  considered  as  having  paid  all  rates 
when  be  shall  have  bon&  fide  paid  all  sums  of  money  which  he  shall 
have  been  called  upon'  to  pay  as  rates, — therefore  an  unascertained 
proportion,  which  the  voter  had  never  been  called  upon  to  pay,  was 
not  such  a  rate  as  had  become  payable  from  him  in  respect  of  the 
qualifying  premises,  within  the  meaning  of  the  27th  section  of  the 
2  W.  4,  c.  45 :  and  he  overruled  the  objection,  and  retained  the  name. 

6.  If  the  Court  should  be  of  opinion  that  he  was  wrong,  the  name 
of  James  Burrington  was  to  be  expunged  from  the  list 

7.  The  validity  of  the  objections  in  three  other  cases  depended 
upon  the  same  decision,  and  they  were  accordingly  consolidated  with 
the  principal  case. 

Dowdeswell,  for  the  appellant. — The  question  is,  whether  Mr.  Bur- 
rington was  disqualifiea  from  being  on  the  list  of  voters  for  the 
borough  of  Cheltenham,  by  reason  of  the  proviso  in  the  27th  section 
of  the  2  W.  4,  c.  45,  *that  no  person  shall  be  registered  unless  r^-txA 
he  shall  have  been  rated  in  respect  of  the  premises  occupied  '- 
by  him  to  all  rates  for  the  relief  of  the  poor  made  during  the  time 
of  such  his  occupation,  nor  unless  he  shall  have  paid  on  or  before  the 
20th  of  July  all  the  poor-rates  and  assessed  taxes  which  shall  have 
became  payable  from  him  in  respect  of  such  premises  previously  to  the 
6th  of  April  then  next  preceding.  The  11  &  12  Vict.  c.  90,  which 
enacts  that  "no  person  shall  be  required,  in  order  to  entitle  him  to 
have  his  name  inserted  in  any  list  of  voters  for  any  city,  town,  or 
borough  in  England,  to  have  paid  any  poor-rates  or  assessed  taxes, 
except  such  as  shall  have  become  payable  from  him  previously  to 
the  5th  of  January  in  the  same  year,  and  that  no  person  shall  be 
entitled  to  be  on  any  such  list  of  voters,  unless  the  poor-rates  and 
assessed  taxes  payable  from  him  previously  to  the  5th  of  January 
shall  be  paid  on  or  before  the  20th  of  July  next  following,"  and  the 
6  &  7  Vict.  c.  18,  8.  75,  as  to  inaccurate  statements  in  the  rate,  do  not 
apply  to  a  case  like  this.  It  is  clear  that  the  proportion  of  the  rate 
made  in  April,  1863,  accruing  between  the  1st  of  August,  1863,  when 
Burrington's  occupation  commenced,  and  the  month  of  September, 
when  another  rate  was  made,  was  payable  from  him,  within  the  mean- 
ing of  the  27th  section  of  the  Reform  Act.  The  12th  section  of  the 
17  G.  2,  c.  38,  enacts,  that,  **  where  any  person  or  persons  shall  come 
into  or  occupy  any  house,  land,  tenement,  or  hereditament,  or  other 
premises,  out  of  or  from  which  any  other  person  assessed  shall  be 
removed,  or  which  at  the  time  of  making  such  rate  was  empty  or 
unoccupied,  that  then  every  person  so  removing  from,  and  every 
person  so  coming  into  or  occupying  the  same,  shall  be  liable  to  pay 
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to  such  rate  in  proportion  to  the  time  that  sach  person  occupied  the 
*li!i51  ^^^^  respectively,  in  the  same  *manner,  and  under  the  like 

-'  penalty  of  distress,  as  if  such  person  so  removing  had  not 
removed,  or  such  person  so  coming  in  or  occupying  had  been  oriori* 
nally  rated  and  assessed  in  such  rate ;  which  said  proportion,  in  case 
of  dispute,  shall  be  ascertained  by  any  two  or  more  of  His  Majesty's 
justices  of  the  peace."  This  provision  in  the  Reform  Act  has  al  wa^^s 
been  coni^trued  most  strictly.  [Kbatino,  J. — Does  it  appear  from 
the  case  that  the  outgoing  tenant  has  not  paid  this  very  rate  7J  It  is 
not  so  stated  in  terms :  but  it  never  was  suggested,  nor  is  it  very 
likely,  that  it  has  been  paid.  Assessed  taxes  are  (by  the  43  G.  8,  c. 
161,  s.  23)  payable  quarterly,  though,  by  the  48  G.  8,  c.  141,  the  col- 
lectors are  directed  to  collect  them,  and  they  are  accordingly  usually 
collected  half-yearly.  In  Ford,  app.,  Smedley,  resp.,  12  C.  B.  622  (E, 
G.  L.  R.  vol.  74),  2  Lutw.  Reg.  Cas.  208,  a  house-tax  was  payable  on 
the  20th  of  December,  1851,  but  not  demanded  until  the  11th  of  April, 
1852,  and  the  party  assessed  did  not  pay  it  until  after  the  20th  of 
July :  and  it  was  held  that  he  had  not,  within  the  meaning  of  the  11 
&  12  Vict.  c.  90,  "paid  on  or  before  the  20th  of  July,  all  assessed 
taxes  which  became  payable  from  him  in  respect  of  the  premises 
previously  to  the  5th  of  January,"  and  consequently  that  he  was  not 
entitled  to  be  registered.  That  was  an  extremely  hard  case ;  for,  no 
demand  was  or  could  be  made  on  the  party  assessed  until  after  the 
10th  of  April.  Bishop,  app.,  Smedley,  resp.,  2  C.  B.  90  (E.  C.  L.  R. 
vol.  52),  1  Lutw.  Reg.  Cas.  884,  shows  that  it  is  the  duty  of  the  party 
from  whom  a  rate  is  due  to  pay  or  tender  it.(rt)  This  person  never 
ofiered  to  pay  any  portion  of  the  rate  in  question.  He  has  not  paid 
on  or  before  the  20th  of  July  all  the  poor-rates  which  had  become 
♦1561    *P^y^^l®  ^^o™  ^^°^  ^^  respect  of  the  premises  previously  to 

^  the  6th  of  April.  The  Registration  Act  has  nothing  to  do 
with  the  matter.  The  75th  section, — after  reciting  the  2  W.  4,  c.  45, 
8.  27,  as  to  rating  and  payment  of  rates,  and  that  '^doubts  have  arisea 
how  far  any  misnomer  or  inaccurate  or  insufficient  description  in  a 
rate  of  the  person  occupying  any  such  premises  as  in  the  said  recited 
Act  are  mentioned,  or  any  inaccurate  aescription  of  the  premises  so 
occupied,  has  the  effect  of  preventing  any  such  person  from  being 
registered  and  entitled  to  vote  in  respect  of  such  premises  in  any 
year," — enacts,  that,  "where  any  person  shall  have  occupied  su«h 
premises  as  in  the  said  recited  Act  are  mentioned  for  twelve  calendar 
months  next  previous  to  the  last  day  of  July  in  any  year,  and  such 

Eerson,  being  the  person  liable  to  be  rated  for  such  premises,  shall 
ave  been  bonfi  fide  called  upon  to  pay  in  respect  of  such  premises 
all  rates  made  for  the  relief  of  the  poor  in  such  parish  or  township 
during  the  time  of  such  his  occupation  so  requirea  as  aforesaid,  and 
such  person  shall  have  bonfi  fide  paid,  on  or  before  the  20th  day  of 
July  in  such  year  all  sums  of  money  which  he  shall  have  been  called 
upon  to  pay  as  rates  in  respect  of  such  premises  for  one  year  pre* 
viously  to  the  6th  day  of  April  then  next  preceding,  such  person 
shall  be  considered  as  having  been  rated  and  paid  all  rates  in  respect 
of  such  premises,  within  the  meaning  of  the  said  recited  Act,  ana  be 

(a)  Thiit  wu  the  ease  of  a  eUim  to  bo  rated :  tho  party  iraa  doing  an  act  to  qualify  himMlf 
to  Toto,  and  did  not  do  it  properly. 


COMMON  BENCH  REPORTS.    (IS  J.  SCOTT.    N.  S.)        156 

entitled  to  be  registered  in  respect  of  the  same  in  any  year,  any  mis- 
nomer or  inaccurate  or  insufficient  description  in  any  rate  of  the 
person  so  occupying  or  of  the  premises  occupied,  notwithstanding." 
In  Moss,  app.,  The  Overseers  of^St.  Michael,  Lichfield,  resp.,  8  Scott 
N.  R.  882,  7  M.  &  G.  72  (E.  C.  L.  R.  vol.  49),  1  Lutw.  Reg.  Gas.  184, 
it  was  held  that  that  provision  has  reference  only  to  inaccuracies  of 
description.  There,  a  father  and  son  jointly  occupied  premises  as 
^partners:  the  name  of  the  father  alone  was  insert^  in  the  r*i*7 
first  two  rates  made  within  the  year,  and  both  were  inserted  \n  ^  ^ 
the  third :  all  the  rates  were  paid  by  the  hand  of  the  son :  and  it  was  held 
that  this  was  not  a  rating  of  the  son,  within  the  2  W.  4,  c.  45,  s.  27, 
nor  an  inaccurate  or  insufficient  description  of  the  person  rated,  within 
the  6  &  7  Vict.  c.  18,  s.  75.  ••  The  appellant,"  says  Maule,  J.,  '•  clearly 
was  not  rated  within  the  2  W.  4,  c.  45,  s.  27 ;  and  the  75th  section  of 
the  6  &  7  Yict.  c.  18  only  applies  where  there  is  an  inaccurate  or 
insufficient  description  of  the  party  intended  to  be  rated  and  called 
upon  to  pay  the  rate.  If  he  were  the  party  intended  to  be  charged, 
and  was  called  upon  to  pay  and  did  pay  the  rate,  the  blunder  would 
not  vitiate  the  rating.  But  here  the  father  was  rated,  and  not  the 
son."    Here  there  was  no  inaccuracy  or  mistake. 

Campbell  Foster,  for  the  respondent. — This  person  was  entitled  to 
be  registered.  The  liability  of  the  incoming  tenant  under  the  17  G*. 
2,  c.  88,  s.  12,  is,  to  pay  a  proportionate  part  of  the  rate  for  the  time 
of  his  occupation,  provided  the  outgoing  tenant  has  not  already  paid 
it.  The  case  does  not  show  that  the  last  occupant  did  not  pay, 
[Ebls,  C.  J. — If  our  decision  was  to  turn  upon  that,  we  should  send 
the  case  back  for  amendment.]  If  there  be  any  portion  of  the  rata 
due,  and  the  incoming  tenant  be  liable  for  it,  the  non-insertion  of  his 
name  in  the  rate  is  an  inaccurate  or  insufficient  description  of  the 
person  liable,  within  the  75th  section  of  the  6  &  7  Vict.  c.  18.(a)  The 
case  finds  that  no  demand  was  made  upon  Burrington.  How  was  he 
to  know  whether  anything  or  what  was  to  be  paid  by  him  7  The 
cases  as  to  assessed  taxes  are  altogether  inapplicaole :  the  poor-rate  is 

Eiyable  as  *soon  as  it  is  allowed  and  published.  Blakey  v.  ^^^  ^q 
ixon,  2  Bos.  k  P.  821,  was  referred  to.    The  Court  called  on   •■  ^^^ 

Dawdeswell — There  is  no  uncertainty  as  to  the  amount  which  the 
incoming  tenant  is  to  pay :  he  is  to  pay  in  proportion  to  the  time  he 
has  occupied.  Id  certum  est  quod  certum  reddi  potest.  [Willbs,  J. 
— It  may  be  that  there  is  a  dispute  as  to  when  his  occupation  began. 
It  is  not  a  sum  payable  from  the  party  until  the  amount  is  ascertained.] 
If  there  be  any  doubt,  that  is  to  be  settled  before  the  justices.  The 
Act  of  Parliament  imposes  upon  the  occupier  the  duty  of  paying  the 
rates;  he  is  not  to  wait  for  a  demand.  The  parish  officers  have  no 
means  of  knowing  when  the  occupation  commences:  the  party  him- 
self has.  [Erlb,  C.  J. — How  can  the  incoming  tenant  know  what 
has  been  done  by  the  outgoing  tenant  7  The  utmost  that  can  be  said 
is,  that  the  former  has  a  capacity  to  be  made  liable.] 

Campbell  Foster. — This  man  has  paid  all  the  rates  which  had  become 
payable  from  him,  within  the  2  W.  4,  c.  45,  s.  27.  He  has  paid  the 
September  rate;  and,  if  the  collector  had  at  that  time  made  a  demand 
oa  him  for  his  proportion  of  the  April  rate,  defining  the  sum,  and  ho 

(a)  Qmrnr*,    8m  Rogwf,  app.,  Lewia,  mp.,  7  C.  B.  K.  8.  39  (B.  0.  L.  R.  toI.  97). 
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bad  refused  to  pay  it,  there  would  have  been  something  in  the  argn- 
ment.  No  sum  could  be  payable  from  him,  unless  it  was  defined  and 
ascertained.  He  was  not  absolutely  liable,  but  only  upon  the  contin- 
gency of  his  being  resorted  to  on  the  default  of  the  outgoing  tenant. 
The  28th  section  of  the  Reform  Act  gives  the  right  of  voting  in  the 
case  of  different  premises  occupied  in  immediate  succession,  the  party 
**  having  paid  on  or  before  the  20th  of  July  all  the  poor-rates  and 
assessed  taxes  which  shall  previously  to  the  6th  of  April  then  next 
*1691  P'*®^®^'?^  have  *become  payable  from  him  in  respect  of  all 
■'  such  premises  so  occupied  by  him  in  successioiT."  In  Rogers, 
app.,  Lewis,  resp.,  7  C.  B.  N.  S.  29  .(E.  C.  L.  R.  vol.  97),  K.  &  G.  279, 
it  was  held  that,  in  the  case  of  an  oocupation  of  premises  in  succes- 
sion under  that  section,  it  was  not  necessary  that  the  party's  name 
should  appear  on  the  rate :  it  is  enough  that  he  has  paid  the  rate. 
Bishop,  app.,  Smedley,  resp,,  2  C.  B.  90  (E.  C.  L.  R.  vol.  62),  1  Lutw. 
Reg.  Cas.  884,  turned  upon  the  30th  section  of  the  2  W.  4,  c.  45, 
which  was  designed  to  meet  the  ease  of  a  man  whose  name  had  been 
altogether  omitted  from  the  rate.  As  the  party  had  neither  paid  nor 
tendered  the  amount  of  the  rate,  it  was  held  that  he  was  not  entitled 
to  be  registered.  The  claimant  here  has  paid  all  that  he  has  been 
called  upon  to  pay,  and  all  in  respect  of  which  a  direct  liability  is 
imposed  upon  him  by  the  Legislature ;  and,  if  necessary,  he  is  entitled 
to  rely  upon  the  curative  power  of  the  7dth  section  of  the  6  &  7  Vict, 
c.  18. 

Dowdsawell,  in  reply. — Mr.  Burrington  claims  to  be  retained  on  the 
list  of  voters  in  respect  of  a  supposed  right  conferred  on  him  by 
reason  of  the  performance  of  two  conditions  contained  in  the  27th 
aection  of  the  Reform  Act, — first,  that  he  shall  have  been  rated  to  all 
rates  for  the  relief  of  the  poor  ma^de  during  the  time  of  his  occupa- 
tion of  the  qualifying  premises, — secondly,  that  he  shall  have  paid  on 
or  before  the  20th  of  July  all  the  poor-rates,  dec,  which  shall  have 
become  payable  from  him  in  respect  of  such  premises  previously  to 
the  6th  of  April.  The  second  of  these  conditions  is  independent  of 
the  first,  and  is  intended  to  be  more  extensive.  Has  it  been  complied 
with  ?  It  is  submitted  that  it  has  not.  A  portion  of  the  April,  1863, 
rate  was  clearly  payable  by  Burrington.  Though  not  definea  or  ascer- 
tained, he  was  liable  for  it.  It  wais  capable  of  being  readily  ascer- 
'^ItfOl  ^^^^^^*  ^^  might  and  *ought  to  have  tendered  what  he  con* 
^  ceived  to  b^  the  proper  sum ;  and,  if  tie  overseers  had  refused 
to  receive  it,  an  appeal  to  two  justices  would  have  at  once  settled  the 
matter.  If  the  name  of  a  party  be  omitted  from  the  rate,  it  is  hia 
duty  to  demand  to  be  rated:  if  he  fails  to  do  so,  he  loses  his  franchise. 
So,  as  to  payment:  being  liable  to  pay,  and  not  paying  or  tendering, 
he  has  failed  to  perform  his  dut}'  to  the  public,  and  his  right  to  vote 
is  gone.  [Erle,  C.  J. — The  liability  here  is  somewhat  like  the  lia- 
bility of  the  drawer  or  endorser  of  a  bill  of  exchange, — a  contingent 
liability  to  pay,  provided  he  has  due  notice  of  the  default  of  the  party 
primarily  liable.  Can  it  be  said  that  the  bill  has  become  payable  by 
.jbim  unless  he  has  had  notice?]  The  law  merchant  can  hardly  be 
,  relied  on  to  assist  the  construction  of  the  Reform  Act.  [Willss,  J. 
-^In  order  to  deprive  a  party  of  the  benefit  of  a  condition,  he  must 
have  notice.    How  can  a  man  know  whether  or  not  he  is  liable  to 
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pay  nntil  he  has  notice  of  the  demand  upon  him  7]  This  is  not  a* 
contingent  liability  at  all.  The  rate  being  unpaid,  it  is  a  debt;  and' 
it  became  payable  by  Borrington  immediately  upon  his  entering  upon 
the  occupation  of  the  premises. 

E&LS,  C.  J. — The  question  raised  by  this  appeal  is,  whether  the 
claimant  is  disqualified  from  being  placed  upon  the  register  by  reason 
of  the  non-payment  of  a  poor-rate  payable  from  him  in  respect  of  the 
qualifying  premises.  The  revising  barrister  held  that  the  party  was 
not  disqualified.  The  facts  are,  that  the  voter  went  into  occupation 
of  the  qualifying  premises  prior  to  the  1st  of  August,  1868,  and  that 
the  practice  in  this  parish  was  to  make  rates  for  the  relief  of  the  poor 
half-yearly,  viz.,  in  April  and  September.  The  voter  had  paid  every 
rate  made  during  the  period  of  his  occupation.  When  he  entered 
upon  the  premises  *in  July,  there  was  a  portion  of  the  rate  r*|  ^»^ 
made  in  April  left  unpaid ;  and  it  is  contended  on  the  part  of  ^ 
the  appellant  that  that  rate  had  become  payable  from  him  by  virtue 
of  the  17  6.  2,  c.  88,  s.  12,  which  makes  provision  for  the  case  of  the 
removal  of  an  occupier  leaving  rates  unpaid.  That  section  enacts^ 
that,  *'  where  any  person  or  persons  shall  come  into  or  occupy  any 
bouse,  land,  tenement,  or  hereditament,  or  other  premises,  out  of  or 
from  which  any  other  person  assessed  shall  be  removed,  or  which  at 
the  time  of  making  such  rate  was  empty  or  unoccupied,  that  then 
every  person  so  removing  from,  and  every  person  so  coming  into  or 
occupying  the  same,  shall  be  liable  to  pay  to  such  rate  in  proportion 
to  the  time  that  such  person  occupied  the  same  respectively,  in  the 
same  manner,  and  under  the  like  penalty  of  distress,  as  if  such  per- 
son  so  removing  had  not  removed,  or  such  person  so  coming  in  or 
occupying  had  been  originally  rated  and  assessed  in  .such  rate, — 
which  said  proportion,  in  case  of  dispute,  shall  be  ascertained  by  any 
two  or  more  of  His  Majesty's  justices  of  the  peace."  The  case  does 
not  BO  find,  but  we  must  assume  that  there  was  some  arrear  of  the 
April  rate  lefl  unpaid  by  the  outgoing  tenant;  but  the  claimant  has 
gone  on  in  the  full  confidence  and  belief  that  everything  due  from 
him  had  been  paid.  Mr.  Vowdeswell  has  insisted,  on  the  part  of  the 
appellant,  that  there  was  a  liability  imposed  upon  the  incoming  tenant 
by  the  17  G.  2,  e.  88,  s.  12,  and  that  froni  the  moment  he  entered  into 
the  occupation  of  the  premises  a  proportion  of  that  rate  was  payable 
from  him  by  virtue  of  that  statute :  but  I  take  the  words  of  that  enact- 
ment to  mean  that  the  party  is  thereby  subjected  to  be  made  liable,-^ 
acquires  a  capacity  for  being  made  liable, — to  pay  a  proportion  (^  the 
rate;  not  that  he  incurs  a  primary  liability  which  he  has  the  means 
of  knowing  of.  It  is  a  liability  which  the  parish  officers  *may  rm-tM 
if  they  choose  enforce.  It  is  matter  of  contingency  whether  ^ 
they  will  put  the  law  in  force,  and  also  matter  of  contingency  what 
amount  they  will  demand,  for  the  outgoing  tenant  may  have  already 
paid  the  rate.  Until  the  party  has  ^n  called  upon  to  make  good 
the  default  of  the  outgoing  tenant,  and  has  refused  or  neglected  so  to 
do,  I  think  he  is  not  disqualified  by  reason  of  the  proviso  in  the  27th 
section  of  the  Reform  Act.  The  words  of  that  section  are,  that  no 
person  shall  be  registered  "  unless  he  shall  have  paid  on  or  before  the 
^th  of  July  all  the  poor-rates  and  assessed  taxes  which  shall  have 
become  payable  from  k:m  in  respect  of  such  premises  previously  to 
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the  6th  of  April  then  next  preceding."  I  think  the  words  "  which 
shall  have  become  payable  from  him"  involve  the  idea  of  a  definite 
sum  payable  in  prsssenti,  which  the  party  has  been  called  upon  to 
pay,  and  in  respect  of  which  he  is  in  default,  and  not  a  contingency 
6t  being  called  upon  to  pay  under  the  provision  in  the  17  G.  2,  c.  88, 
8.  12.  The  words  are,  "  shall  have  become  payable  from  him,"  not 
"  in  respect  of  which  he  may  become  liable :  and  it  cannot  become 
payable  from  him  until  the  contingency  of  his  being  called  upon  to 
make  good  the  default  of  the  person  primarily  liable  has  been  ascer- 
tained, and  the  amount  which  is  claimed  has  been  notified  to  him. 
The  proviso  in  the  27th  section  of  the  Reform  Act  takes  away  the 
franchise  in  the  event  of  the  party  making  default  in  bearing  his  due 
share  of  the  public  burthens.  The  disqualifying  section  confirms  me 
in  this  construction ;  because  the  party  is  disqualified  from  voting 
unless  he  shall  have  paid  all  the  poor-rates  and  assessed  taxes  which 
shall  have  become  payable  from  him  on  or  before  a  certain  day. 
Now,  the  liability  to  the  poor-rate  is  entirely  different  from  the  lia- 
bility in  respect  of  assessed  taxes.  The  latter  are  assessed  for  the 
*1B31  7^^^*  ^"^  ^^^  ^payable  at  certain  stated  times ;  whereas,  the 
-'  poor-rate  is  levied  according  to  the  necessities  of  the  parish, 
which  cannot  be  foreseen^  and  the  making  it  may  be  enforced  by 
peremptory  mandamus:  and,  as  contradistinguished  from  the  poor- 
rate,  it  is  payable  the  moment  the  rate  is  complete,  that  is,  made, 
allowed,  and  published.  Practically,  it  would  be  impossible  for  the 
incoming  tenant  to  know  how  much  of  the  last  rate  the  outgoing 
tenant  has  left  unpaid.  It  might  be  that  the  proportion  to  be  paid  by 
the  incoming  tenant  was  so  trifling  that  the  overseers  might  not  think 
it  worth  while  to  demand  it:  and,  if  such  an  objection  as  this  were 
allowed  to  prevail,  a  keen  election  agent  might  make  the  overseers' 
forbearance  or  neglect  a  means  of  disfranchising  a  party  who  has 
been  in  no  default  For  these  reasons  I  am  of  opinion  that  the  arrears 
in  question  did  not  become  payable  from  Burrington  until  the  per 
sons  who  had  authority  to  demand  payment  had  settled  the  amount 
and  demanded  it,  and  so  fixed  him  with  a  liability  to  pay  a  certain 
and  ascertained  debt. 

Williams,  J. — I  have  the  misfortune  in  this  case  to  differ  in 
opinion  from  my  Lord  and  my  two  learned  Brothers.  By  the  27th 
section  of  the  Reform  Act  the  franchise  for  boroughs  is  conferred 
upon  101.  householders,  subject  to  the  fulfilment  of  certain  conditions, 
one  of  which  is  that  the  party  claiming  to  be  retained  upon  the  list 
of  voters  shall  have  paid,  on  or  before  the  20th  of  July,  all  the  poor- 
rates  and  assessed  taxes  which  shall  have  become  payable  from  him 
in  respect  of  the  premises  previously  to  the  6th  of  April  then  next 
preceding.  The  question  before  us  is  narrowed  to  this,  whether  this 
party  has  fulfilled  that  condition.  It  appears  to  me  that  he  has  not. 
The  point  turns  upon  the  construction  of  the  12th  section  of  the  17 
*1641  *^*  ^*  ^*  *  which,  after  reciting  that  "persons  frequently 
^  remove  out  of  parishes  and  places  without  paying  the  rates 
asseissed  on  them,  and  other  persons  do  enter  and  occupy  their  houses 
or  tenements  part  of  the  year,  by  reason  whereof  great  sums  are 
annually  lost  to  such  parishes  and  places,"  enacts,  that,  "  where  any 
person  or  persons  shall  come  into  or  occupy  any  houses  land,  tene- 
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ment,  or  hereditament,  or  other  premises  out  of  or  from  which  any 
other  person  assessed  shall  be  removed,  or  which  at  the  time  of 
making  such  rate  was  empty  or  unoccupied,  that  then  every  person 
8o  removing  from,  and  every  person  so  coming  into  or  occupying  tlio 
same,  shall  be  liable  to  pay  to  such  rate  in  proportion  to  the  tim3  that 
such  person  occupied  the  same  respectively,  in  the  same  manner  and 
under  the  like  penalty  of  distress  as  if  such  person  so  removing  had 
not  removed,  or  such  person  so  coming  in  or  occupying  had  been 
originally  rated  and  assessed  in  such  rate ;  which  said  proportion,  in 
case  of  dispute,  shall  be  ascertained  by  any  two  or  more  of  His 
Majesty's  justices  of  the  peace/'  Was  the  proportionate  amount  ot 
this  rate  payable  by  the  claimant  within  the  meaning  of  the  proviso 
Id  the  27th  section  of  the  Reform  Act?  It  is  said  that  nothing  can 
be  considered  to  be  payable  from  the  party  in  respect  of  the  April 
rate,  because  whether  anything  would  be  due  from  him  would  depend 
upon  a  variety  of  circumstances  which  remained  to  be  ascertained, 
and  therefore,  that,  until  those  circumstances  were  ascertained,  no 
aura  at  all  was  payable  from  him.  The  17  G.  2,  c.  88,  s.  12,  however^ 
Bays  that  he  shall  be  liable  to  pay :  and  in  my  opinion  the  rate  does 
not  become  the  less  payable  from  him,  because  the  payment  is  not 
enforceable  until  the  contingency  is  ascertained.  I  apprehend  he  is 
equally  liable  in  the  same  manner  as  if  there  were  no  difiSculty  in 
ascertaining  the  amount.  *It  depends  upon  the  time  when  r^-t^-" 
the  party's  occupation  commencea,  and  cannot  be  varied  by  ^ 
any  circumstances.  It  seems  to  me,  therefore,  to  be  impossible  to  say 
that  this  person  has  fulfilled  the  condition  upon  which  his  right  to  be 
registered  depended,  viz.,  that  of  payment  of  all  rates  payable  from 
him  in  respect  of  the  premises  occupied  by  him.  On  the  whole,  I  do 
not  think  it  can  be  properly  said  that  all  the  rates  have  been  paid, 
when  the  sum  due  under  the  17  Q.  2,  c.  38,  s.  12,  which  the  voter  is 
by  the  express  words  of  the  statute  liable  to  pay,  has  not  been  paid. 

WiLLBs,  J. — I  incline  to  the  opinion  that  the  course  taken  by  the 
revising  barrister  in  this  case  was  right.  At  least,  I  cannot  see  my 
way  to  the  conclusion  that  he  was  wron^*  and  therefore  I  cannot  hold 
tliat  his  decision  should  be  reversed.  The  question,  no  doubt,  is  one 
of  considerable  nicety.  It  turns  upon  the  words  "which  shall  have 
become  payable  from  him"  in  the  27th  section  of  the  Beform  Act. 
No  difficulty  arises  as  to  the  rates  made  during  the  time  the  premises 
were  occupied  by  Burrington.  He  is  bound  to  know  when  a  rate  is 
made.  The  payment  of  it  is  made  a  condition  precedent  to  his  right 
to  be  on  the  register.  He  is  not  allowed  to  excuse  himself  on  the 
ground  of  any  laches  on  the  part  of  the  parish  officers.  That  is  quite 
clear.  But  here  we  have  to  aeal  with  a  rate  which  was  made,  allowed, 
and  published  before  the  claimant  came  into  the  occupation  of  the 
premises.  In  respect  of  such  a  rate,  it  is  wholly  unknown  to  the 
incoming  tenant  whether  it  was  in  arrear  or  not.  The  knowledge  of 
that  fact  is  confined  to  the  parish  officers.  The  revising  barrister  held 
that  there  was  a  distinction  amounting  to  a  difference  between  the  two 
cases.  It  is  easy  enough  to  see  the  distinction :  but  the  question  is 
whether  that  should  make  a  difference  in  the  ^construction  of  r4ti  ai> 
the  Beform  Act.  The  distinction  is,  that,  with  respect  to  a  l- 
xate  made  before  his  occupation  commenced,  the  party  cannot  be  sal4 


186  PLATCHER,  App.,  BOODLE,  Bbsp.    H.  T.  1865. 

to  be  bound  to  take  notice  that  such  a  rate  has  been  made,  or  that  any 
obli^tion  rested  upon  him  to  pay  it  or  any  portion  of  it,  unless  yon 
go  the  length  of  holding  that  he  is  bound  to  make  inquiry.  Whether 
or  not  he  was  bound  to  make  inquiry,  appears  to  me  to  be  the  only 
troublesome  question  in  the  case.  I  apprehend,  that,  when  the  recital 
and  the  enacting  part  of  the  12th  section  of  the  17  G.  2,  c.  88,  are 
looked  at,  it  will  be  found  that  it  is  a  section  which  was  not  intended 
to  regulate  generally  the  rights  of  outgoing  and  incoming  tenants,  but 
simply  to  give  a  remedy  to  parish  officers  for  the  recovery  of  rates 
left  unpaid  by  tenants  removing;  such  remedy  being  given  against 
each  tenant,  the  outgoing  and  the  incoming  tenant,  for  a  proportionate 
part  of  the  rate  for  the  periods  they  may  respectively  have  occupied. 
It  is  a  special  provision  for  the  case  of  a  tenant  going  out  and  leaving 
a  current  rate  unpaid.  Therefore  you  have  at  once  the  distinction 
between  the  liability  of  the  party  assessed  and  that  of  the  person  who 
has  come  lawfully  into  the  possession  of  premises  in  respect  of  which  he 
may  be  liable  to  pay  something  which  is  not  primarily  due  from  him. 
That  is  the  obvious  distinction  between  the  two  cases :  the  one  is  an 
absolute  liability;  the  other  contingent  or  conditional.  Then  there 
is  the  further  distinction,  that  the  liability  created  by  the  17  G.  2,  c. 
88,  s.  12,  is  one  in  respect  of  which  the  incoming  tenant  neither 
knows  nor  is  bound  to  know  of  its  existence.  I  cannot  but  think, 
that,  in  construing  the  Registration  Act,  it  should  be  borne  in  mind 
that  the  register  is  but  evidence  of  the  right  to  vote,  and  that  the 
liability  created  by  the  17  G.  2,  c.  88,  s.  12,  is  a  limitation  or  condi- 
tion imposed  upon  that  right :  and  therefore  I  do  not  see  why  we 
^1^71  B^^^^^  ^^^  *&pply  the  ordinary  law  as  to  conditions  to  such  a 
^  case.  I  disclaim  altogether  deciding  this  (question  upon  th<$ 
giving  or  taking  away  of  the  franchise.  But  I  think  a  person  who 
claims  a  right  to  vote  should  not  have  a  condition  enforced  against 
him  more  strictly  than  conditions  in  ordinary  cases  are  enforced.  I 
cannot  help  thinking  that  the  parish  officers  and  the  claimant  are  to 
be  considered  as  if  the  former  were  the  obligees  of  a  bond  and  the 
latter  the  obligor,  and  the  obligation  was,  that,  if  A.  B.  (the  former 
tenant)  has  not  already  satisfied  the  amount  due  for  the  current  rate, 
and  the  obligees  choose  to  hold  the  obligor  liable  under  the  statute 
17  G.  2,  c.  88,  s.  12,  the  latter  should  pay  it.  In  that  case  I  take  it, 
that,  according  to  every  ordinary  principle  of  law,  notice  ought  to  be 
given  by  the  party  who  is  to  receive  the  money,  and  that  the  obligor 
would  incur  no  forfeiture  until  such  notice  had  been  given.  To  use 
a  familiar  illustration,  there  could  be  no  mora  until  such  notice  was 
given.  In  Comyns's  Digest,  (hndttion  (L.  8),  and  Pleader  (C.  78),  are 
abundant  authorities,  that,  in  the  case  of  ordinary  conditions,  notice 
of  default  must  be  given.  This  is  evidently  the  distinction  upon 
which  the  revising  barrister  has  acted.  Forming  the  best  judgment 
I  am  able,  I  have  therefore  come  to  the  conclusion  that  his  decision  is 
right,  or,  at  all  events,  that  I  cannot  see  that  it  is  wrong. 

Keating,  J. — I  have  come  to  the  conclusion,  upon  the  whole,  that 
the  decision  of  the  revising  barrister  in  this  case  is  right.  The  ques- 
tion undoubtedly  is  one  of  considerable  nicety,  viz.,  what  is  meant  by 
the  proviso  in  the  27th  section  of  the  Reform  Act,  that  the  claimant 
before  he  shall  be  entitled  to  be  registered  shall  have  paid  all  the 
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poor-rates,  ftc,  which  shall  have  become  payable  from  him  in  respect 
of  the  premises.  *I  agree  with  my  Lord  and  my  Brother  r#-i/*Q 
Willes,  that,  the  claimant  not  having  himself  necessarily  any  *• 
notice  of  the  existence  of  a  dtate  of  things  which  would  make  the 
antecedent  rate  payable  from  him  when  he  entered  upon  the  occupa^ 
tion,  there  must  be  an  obligation  on  some  one  who  is  cognisant  of  the 
fact  of  its  payability  to  give  him  notice.  Here,  that  obligation  could 
only  rest  upon  the  parish  officers.  The  17  G.  2,  c.  88,  s.  12,  contem- 
plates the  tenant's  not  only  going  away  during  the  currency  of  a  rate, 
but  also  going  away  leaving  the  rate  unpaid.  The  reasooable  con- 
struction of  the  27th  section  of  the  Reform  Act  appears  to  me  to  be, 
that,  there  having  been  no  demand  of  the  rate  made  upon  this  person, 
or  other  notice  to  him  of  the  existence  of  a  state  of  things  which 
would  nmke  it  payable  from  him,  the  non-payment  of  it  did  not 
disqualify  him  from  being  upon  the  list  of  voters. 

Decision  affirmed.(a) 

(a)  The  question  being  one  which  wai  fktrly  arguable,  no  oosts  were  given. 


Borough  of  KlDDKBMINSTKB. 

EICHABD  POWELL,  Appellant;  WILLIAM  FABMEB, 

Bespoudent    Jan,  17. 

1.  The  tenant  of  land  in  a  borongh  ereeted  thereon  at  hte  own  expense  a  wooden  stmotnre 
^th  boarded  aidee  and  a  thatched  roof,  and  supported  by  wooden  posts  let  into  the  gronnd, 
ftad  used  the  same  for  storing  potatoes  and  other  things  connected  with  his  business  of  a 
market-gardener.  The  revising  barrister  haring  found  the  thing  so  described  to  be  a  "  building*' 
within  the  27th  section  of  the  Reform  Act, — Held,  that  there  was  not  sufficient  in  the  descrip- 
tion which  he  had  given  to  authorise  tbe  Court  to  rererse  his  decision. 

-  3.  And,  the  revising  barrister  having  found  thai  this  building  was  occupied  by  the  party 
"as  tananty" — the  Court  (acting  on  the  general  presumption  that  things  affixed  to  Uie  free- 
hold pass  to  the  landlord)  held  that  they  could  not  see  sufficient  on  his  statement  to  authorise 
tiiem  to  reverse  his  decision. 

S.  The  tenant  had  erected  in  like  manner  on  the  land  a  pig-stye,  with  a  slated  roof,  but  in 
•ther  respeets  similar  to  the  atruetttre  before  mentioned: — S€mUe,  that  this  was  not  a  "buUd- 
iag"  within  the  Aet. 

At  a  Court  held  for  the  revision  of  the  lists  of  voters  for  the 
l)orough  of  Kidderminster,  Bichard  Powell  objected  to  the  name  of 
William  Farmer  being  retained  *on  the  list  of  persons  entitled  r#i  ^»q 
to  vote  in  the  election  of  a  member  for  the  borough  of  Kidder-  '- 
minster  in  respect  of  property  occupied  within  the  parish  of  Kidder- 
minster Borough. 

*  The  said  William  Farmer  is  a  market-gardener,  and,  for  the  pur- 
poses of  that  business,  had  rented  and  occupied  under  the  same  land- 
lord five  acres  of  land  in  the  parish  of  Kidderminster  Borough,  for 
more  than  twelve  calendar  months  next  previous  to  the  last  day  of 
July,  1864,  of  the  clear  yearly  value  of  20i. 

■  Tliere  was  no  building  on  the  land  when  the  said  William  Farmer 
first  took  the  same  of  his  landlord;  but,  previously  to  the  81st  of 
July,  1868,  the  said  William  Farmer  had  erected  on  the  land,  at  hi-j 
bwn  expense,  a  wooden  structure  with  boarded  sides  and  a  thatched  roof, 
and  supported  by  wooden  posts  let  into  the  ground.    The  entrance  to  tfaii 
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structure  was  by  a  door  fastened  by  a  padlock:  and  it  was  used  by  the 
said  William  Fanner  for  storing  potatoes  and  other  things  connected  with 
his  business.  The  said  William  Farmer  bad  erected  in  like  manner 
on  the  said  land  a  pig-stye^  with  a  slated  roof,  but  in  other  respects  simi* 
lar  to  the  structure  before  mentioned.  The  flooring  of  the  pig-stye  was 
cinders  laid  on  the  ground  to  keep  it  dry. 

It  was  objected  on  behalf  of  the  said  Richard  Powell,  that  the  said 
William  Farmer's  name  ought  to  be  expunged  from  the  said  list,  on 
the  following  grounds, — ^first,  that,  the  structures  erected  by  the  said 
William  Farmer  were  not  nor  was  either  of  them  a  ''building,"  within 
the  meaning  of  the  Reform  Act, — secondly,  that,  inasmuch  as  the 
structures  had  been  erected  by*the  tenant,  toey  formed  no  part  of  the 
*1701  P^^P^^^y  ^^^  which  he  paid  rent,  and  could  not  be  said  to  *be 
^  occupied  by  him  with  the  land  as  tenant  under  the  same 
landlord. 

The  revising  barrister  held  that  the  said  structures  were  buildings 
within  the  meaning  of  the  Act ;  and  that  they  were  affixed  to  the 
freehold :  and  he  decided  to  retain  the  name  of  the  said  William  Far- 
mer on  the  said  list. 

If  the  Court  should  be  of  opinion  that  his  decision  was  wrong,  the 
name  of  the  said  William  Farmer  was  to  be  expunged  from  such  list. 

Keane,  Q.  C,  for  the  appellant. — That  which  Farmer  relies  on  as 
constituting  his  qualification  to  be  upon  the  register  is  clearly  not 
sufficient  within  the  2  W.  4,  o.  46,  a  27.  The  words  of  the  section, 
are,  " any  house,  warehouse,  counting-house,  shop,  or  other  building" 
occupied  either  separately  or  jointly  with  any  land  within  the  city  or 
borough,  &c.  Land  alone  will  not  qualify  under  this  section.  The 
thing  here  described, — the  shed, — clearly  would  not  be  such  a  tene- 
ment as  would  confer  a  settlement.  In  The  King  v.  The  Inhabitants 
of  Londonthorpe,  6  T.  R.  377,  a  pauper  rented  land  in  Grantham  of 
the  annual  value  of  61.  Ws.  6d.,  and  built  on  part  of  it  a  post  wind- 
mill, at  the  expense  of  1202.,  which  by  agreement  with  his  landlord 
he  was  to  be  at  liberty  to  remove  at  pleasure.  He  let  the  mill  for  a 
part  the  time  at  the  rent  of  91  per  annum :  and  it  was  held  that  this 
was  not  the  taking  of  a  tenement  of  10/.  a  year,  and  consequently  that 
the  pauper  gained  no  settlement  in  Grantham.  The  "  wooden  struc- 
ture" here  was  no  part  of  that  which  Farmer  rented.  [Keating,  J. 
— The  revising  barrister  finds  that  it  was  a  ''building,"  and  that  it 
was  affixed  to  the  freehold.]  He  describes  the  structure ;  and  the 
Court  may  very  well  say  that  they  do  not  agree  that  a  thing  so  con- 
*1711  ^^^"^^  could  be  a  building  or  affixed  to  the  freehold.  Things 
-'  *erected  for  the  purpose  of  trade  are  removable:  Hellawell 
V.  Eastwood,  6  Exch.  296.t  [Eble,  0.  J.— In  Elwes  v.  Maw,  8  East 
88,  a  distinction  is  taken  between  things  annexed  to  the  freehold  for 
the  purposes  of  trade,  and  those  erected  for  the  purposes  of  agricul- 
ture.] This  structure  was  erected  for  the  convenience  of  the  party^s 
business  of  a  market-gardener,  and  was  clearly  removable  by  him. 
[Byles,  J. — In  Watson,  app..  Cotton,  resp.,  6  C,  B.  51,  2  Lutw.  Reg. 
Gas.  53,  it  was  held,  that,  where  the  revising  barrister  finds  a  certain 
erection  to  be  a  ''  building  "  within  the  statute,  and  gives  a  description 
which  does  not  necessarily  show  that  it  cannot  be  a  building  within 
the  Act,  the  Court  will  not  interfere  with  his  decision.]     The  descrip- 
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tion  of  the  buildinff  there  was  given  as  follows: — "The  shed  stood 
against  a  wooden  paling,  the  boundary  of  the  wharf,  but  was  not  fas- 
tened to  it.  Six  posts  put  into  the  ground  supported  a  tarpaulin  or 
tar-cloth,  which  formed  the  roof.  One  of  the  sides  of  the  shed  was 
boarded  up  with  boards  fastened  to  the  posts  by  nails.  The  shed  waa 
nsed  for  purposes  connected  with  the  occupation  of  the  wharf."  In 
the  course  of  the  argument,  Maule,  J.,  says :  ''  The  revising  barrister 
has  found  that  this  is  a  'building,'  within  the  meaning  of  the  Act; 
and  he  gives  us  a  description  embracing  some  of  the  incidents  of  a 
building.  He  describes  two  sides  of  the  structure:  the  rest  may  beof. 
9oUd  masonry. ^^  In  giving  judgment,  Wilde,  C.  J.,  says:  "The 
revising  barrister  has  found  the  erection  in  question  to  be  a  '  build- 
ing'within  the  meaning  of  the  Act;  and  his' decision  must  stand, 
unless  the  Court  is  satisfied  that  the  thing  described  cannot  be  a 
building.  It  is  difficult  accurately  to  define  what  is  a  building.  The 
statute  uses  the  word  'warehouse.'  I  do  not  apprehend  that  this 
could  not  be  called  a  warehouse,  merely  because  it  might  be  open  on 
all  rides.  The  shed,  as  it  *is  called,  appears  to  be  closed  on  r*i  i^o 
two  sides ;  and  to  have  a  roof;  and  it  is  used  by  the  respond-  ^ 
ent  for  purposes  connected  with  the  occupation  of  the  wharf.  It  is 
also  stated  to  be  used  by  one  Marks  as  a  place  of  deposit  for  goods. 
When,  therefore,  it  is  said,  that,  to  constitute  a  building  within  the 
Act,  the  thing  must  be  ejusdem  generis  with  those  particularly  enu- 
merated, I  think  that  this  does  sufficiently  appear  to  be  a  '  warehouse.' 
At  all  events,  there  is  nothing  in  the  case  that  is  inconsistent  with  its 
being  so  held.  The  revising  barrister  having  found  it  to  be  a  '  build- 
ing' within  the  Act,  I  must  assume  that  it  has  all  the  requisites  to. 
constitute  a  building,  except  the  incidents  he  sets  out.  And  I  see 
nothing  in  the  facts  he  has  stated  to  guide  the  Court  in  the  exercise 
of  its  opinion,  that  can  prevent  this  being  a  building  analogous  to  a 
warehouse."  And  Maule,  J.,  added :  "  Its  being  more  or  less  sub- 
stantial cannot  aftect  the  question."  Here,  however,  we  have  a  full 
description  of  the  thing,  and  of  the  circumstances  under  which  it  was 
erected :  and  these  totally  exclude  the  notion  of  its  being  a  building 
or  any  part  of  that  which  the  respondent  rented.  It  is  neither  a 
building,  nor  is  he  tenant  of  it.  [Bylbs,  J. — Suppose  the  respondent 
does  not  exercise  his  right  to  remove  this  structure  ?]  He  may  in 
that  case  be  assumed  to  have  ceded  it  to  his  landlord ;  and  the  next 
occupier  may  possibly  become  tenant  of  a  building.  The  '*  pig-stye" 
clearly  cannot  in  any  sense  be  said  to  be  a  building :  it  must  be  either 
fit  for  the  habitation  of  man,  or  a  place  to  be  used  for  commercial 
purposes. 

Karslake,  Q.  C.  (with  whom  was  Tlie  Hon,  B.  Bourke),  for  the 
respondent. — Watson,  app..  Cotton,  resp.,  is  precisely  in  point.  It  is 
impossible  for  the  Court  to  hold  that  a  structure  described  as  this  is 
cannot  be  a  building.  Then,  as  to  the  character  of  the  *occu-  r^iiTQ 
pation, — If  the  structure  be  irremovable,  it  cannot  be  said  that  ^ 
the  respondent  does  not  occupy  it  as  tenant.  Whatever,  as  a  general 
rule,  is  fixed  to  the  soil  becomes  part  of  the  soil.  [Erlb,  C.  J. — The 
itatute  intended,  that,  to  be  a  voter  for  a  borough,  the  party  should 
be  an  inhabitant,  or  should  have  some  commercial  interest  therein. 
Land  may  be  joined  to  the  other  subject  of  qualification  in  order  to 
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eke  out  the  value :  bat  there  must  be  "  house,  warehouse,  oounting* 
house,  shop,  or  other  building,"  that  is,  something  of  the  same  oharac« 
ter  and  description  as  those  mentioned.  This  principle  was  inci^ 
dentally  discussed  in  the  recent  case  of  Cook,  app.,  Humbet,  resp.,  11 
C.  B.  N.  S.  83  (E.  C.  L.  R.  vol,  108),  K.  k  G.  41S.J  Then,  a  pig-stye 
may  equally  be  a  building  within  the  meaning  of  the  Act.  [Erlb,  G. 
J. — It  may  be  that  the  shed  used  by  the  market-gardener  for  storing 
his  potatoes  may  be  a  building  used  for  the  purposes  of  trade.  But 
it  seems  to  me  that  a  dog-kennel  would  form  as  good  a  qualification 
for  a  vote  as  a  pig-stye.] 

Keane,  Q.  C,  in  reply,  referred  to  Culling  r.  Tuffnal,  Bui.  N.  P.  84, 
Wansbrough  v.  Maton,  4  Ad.  k  B.  884  (E.  C.  L.  B.  vol  81),  6  N.  & 
M.  867,  The  King  v.  The  Inhabitants  of  Otley,  1  B.  &  Ad.  161  (E.  C. 
L.  B.  vol.  20),  and  Martin  v  Boe,  7  Ellis  k  B.  287  (E.  C.  L.  B.  vol.  90). 

Our.  adv.  vuU. 

Ebls,  C.  J.,  now  delivered  the  judgment  of  the  Court : — 

Upon  this  appeal  two  questions  are  raised, — ^first,  whether  the  shed 
described  in  the  case  was  a  '*  building "  within  the  statute)  that  is, 
whether  it  had  sufficient  permanence,  and  was  ejusdem  generis  with 
the  buildings  specified  in  the  statute, — ^house,  warehouse,  counting" 
house,  shop. 

^^tTAi  *The  revising  barrister  found  it  to  be  such  a  building ;  and, 
^  according  to  the  principle  laid  down  in  Watson,  app.,  Cotton^ 
resp.,  5  C.  B.  51  (B.  C.  L.  B.  vol.  67),  2  Lutw.  Beg.  Cas.  68,  we  do  not 
see  sufficient  in  the  description  he  has  given,  to  authorize  us  to 
reverse  his  decision.  It  is  constructed  of  planks  nailed  to  posts  let 
into  the  ground,  and  used  for  storing  potatoes,  that  being  an  article 
in  the  way  of  the  claimant's  trade  of  a  market-gardener. 

The  second  question  is,  whether  this  shed  was  occupied  by  the 
claimant  in  the  capacity  of  tenant.  As  to  this,  the  facts  are,  that,  at 
the  time  of  the  demise  there  was  no  shed  on  the  premises ;  but  the 
claimant  placed  it  there  during  his  term,  and  used  it  as  above 
mentioned. 

The  revising  barrister  found  that  it  was  so  occupied ;  and  we  do  not 
see  sufficient  on  his  statement  to  authorize  us  to  reverse  his  decision. 

If  the  shed  had  become  the  property  of  the  landlord,  it  was  occa* 
pied  by  the  claimant  in  his  capacity  of  tenant,  although  he  constructed 
the  shed  and  placed  it  there  during  the  term :  and  the  general  rule  is, 
''quicquid  plantatur  solo  solo  cedit."  It  may  be  that  the  shed  con* 
tinned  the  property  of  the  tenant,  and  was  subject  to  be  removed  by 
him  at  any  time  during  the  term.  His  right  to  do  so  might  depend 
on  his  contract  with  his  landlord,  or  on  the  nature  of  the  structure 
being  such  as  would  make  it  removable  as  a  trade-fixture.  But,  what- 
ever may  be  the  right  of  the  tenant  if  further  facts  were  added,  upon 
the  statement  made,  we  act  on  the  general  presumption  that  things 
affixed  to  the  freehold  pass  to  the  landlord,  and  affirm  the  decision. 

The  revising  barrister  has  raised  a  further  question,  whether  a  pig- 
stye  is  a  building  ejusdem  generis  with  ''house,  warehouse,  counting* 
*l7o1   ^^^^^'  ^^^  shop."     It  is  *not  necessary  to  answer  this  ques* 
-'  tion,  which  is  only  raised  in  case  the  shed  was  found  insuffi* 
cient:  but  we  would  add  that  we  are  by  no  means  prepared  to  assent 
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to  the  revising  barrister's  opinion  on  this  point,  without  further 
discussion. 

We  would  ftrrther  add  that  the  revising  barrister  has  in  our  judg- 
ment done  good  service  in  sending  this  and  the  next  following  case  to 
OS  for  our  decision,  and  giving  us  the  opportunity  of  explaining  what 
we  consider  to  be  the  true  meaning  of  the  Court  in  Watson,  app., 
Cotton,  resp.,  and  thereby  putting  some  limitation  upon  the  wide 
inferences  drawn  therefrom, — contrary,  in  some  degree,  to  the  inten- 
tion both  of  the  Legislature  as  expressed  in  the  statute,  and  of  the 
Judges  expounding  the  same.  Decision  af&rmed.(a) 

(a)  Bt9  the  next  oeie. 


Borough  of  KiDDSBHINSTEB. 

BICHARD  POWELL,  Appellant;  JOHN  GEORGE  BORASTON, 

Respondent.    Jan,  17. 

1.  The  nspondent  ocenpied  a  farm  of  whieh  a  few  acres,  worth  more  than  10/.  a  year,  were 
within  a  horoagh,  but  with  no  building  thereon.  An  eleotioneering  agent,  for  the  parpoM  of 
ereeting  a  Tote,  erected  on  this  land  a  shed,  made  of  wood,  haring  four  boarded  aides  and  a 
boarded  roof,  and  being  supported  by  four  posts  let  into  the  ground  three  feet 

.  The  roFifing  barrister  baring  held  that  this  was  a  '« building"  within  the  27th  section  of 
the  Reform  Act,  and  that  it  wu  occupied  by  the  respondent  as  "  tenant," — the  Court  (acting 
ppon  the  rule  laid  down  in  Cook,  app.,  Humber,  resp.,  11  C.  B.  N.  S.  33  (K  C.  L.  R.  toL  103), 
K.  A  Q.  413)  reversed  his  decision. 

2.  Remarks  upon  Watson,  app.,  Cotton,  lesp.,  5  C.  B.  61  (B.  0.  L.  B.  toL  67),  2  Lntw.  Begi 
Gas.  &S. 

At  a  Court  held  for  the  revision  of  the  lists  of  voters  for  the  borough 
of  Kidderminster,  Richard  Powell  objected  to  the  name  of  John 
George  Boraston  being  *retained  on  the  list  of  persons  entitled  r#i  ^g 
to  vote  in  the  election  of  a  member  for  the  borough  of  Kidder-  *- 
minster  in  respect  of  property  occupied  in  the  parish  of  Kidderminster 
Foreign. 

The  said  John  George  Boraston  is  a  farmer,  and  for  several  years 
has  rented  and  occupied  a  farm  at  Sutton  Common,  within  the  parish 
of  Kidderminster  Foreign,  but  being  partly  within  and  partly  beyond 
the  limits  of  the  parliamentary  borough  of  Kidderminster. 

The  greater  portion  of  the  farm,  including  the  farm-buildings,  is 
beyond  the  borough  limits  ;  but  a  few  acres  of  land,  of  more  than  the 
clear  yearly  value  of  101.,  lie  within  the  borough. 

There  was  no  building  on  the  land  within  the  borough  when  the 
said  John  George  Boraston  took  the  farm  of  his  landlord  :  but,  in  the 
summer  of  1862,  a  shed  was  placed  upon  the  piece  of  land  within  the 
borough.  This  shed  was  made  entirely  of  wood,  having  four  boarded 
sides  and  a  boarded  roof,  and  being  supported  by  four  posts  let  into  the 
grou7uI  three  feet.  It  adjoins  a  public  road ;  and  most  of  the  side 
boards  of  the  shed  facing  the  road  have  been  broken  to  pieces.  There 
is  no  floor  to  the  shed.  It  is  entered  by  a  door,  and  used  by  the  tenant 
for  keeping  agricultural  implements  in. 

It  was  proved  that  the  thed  was  erected  by  a  builder  of  Kidder- 
minster, in  accordance  with  instructions  received  by  him  from  an 
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active  political  agent  in  that  borough,  who  had  no  interest  either  as 
landlora  or  tenant  in  the  land  upon  which  it  was  erected.  But  pre>. 
viously  to  its  erection  the  permission  of  the  said  John  Greorge  Boras- 
ton  was  asked,  who  replied  that  he  could  not  give  an  answer;  his 
landlord  must  be  asked.  There  was  no  evidence  of  the  landlord 
having  given  such  permission :  but  the  said  John  George  Boraston 
*1771  8^^^  ^instructions  to  the  builder  as  to  the  size  of  the  door  of 
•'  the  shed,  and  told  him,  that,  if  he  required  it  floored,  he  would 
do  it  himself. 

It  was  objected  on  behalf  of  the  said  Richard  Powell  that  the  name 
of  the  said  John  Boraston  ought  to  be  expunged  from  the  said  list, 
on  the  following  grounds, — first,  that  the  shed  erected  as  aforesaid 
was  not  a  "  building,"  within  the  rjieaning  of  the  Reform  Act,-^ 
secondly,  that  under  the  circumstances  stated  respecting  its  erection, 
there  was  no  occupation  of  the  shed  by  the  said  John  George  Boras- 
ton,  within  the  meaning  of  the  Reform  Act, — thirdly,  that  the  shed 
formed  no  part  of  the  property  for  which  the  said  John  George  Boras- 
ton paid  rent,  and  could  not  be  said  to  be  occupied  by  him  with  the 
land,  as  tenant,  under  the  same  landlord. 

The  revising  barrister  held  the  contrary  of  these  objections,  and 
decided  to  retain  the  name  of  the  said  John  George  Boraston  on  the 
said  list 

If  the  Court  should  be  of  opinion  that  his  decision  was  wrong,  the 
name  of  the  said  John  George  Boraston  was  to  be  expunged  from  such 
list. 

JKeanc,  Q.  C,  for  the  appellant. — This  is  a  stronger  case  than  that 
of  Powell,  app.,  Parmer,  resp.,  anti,  p.  168.  The  thing  described  ia 
the  case  cannot  under  any  circumstances  be  considered  as  a  "  build- 
ing'' within  the  Act :  it  formed  no  part  of  the  premises  for  which  the 
respondent  paid  rent.  The  revising  barrister  was  clearly  wrong  im 
holding  that  it  could  confer  a  qualification. 

Karslake,  Q.  0.  (with  whom  was  The  Hon.  R.  Bourhe)^  for  the  respond- 
ent.— The  revising  barrister  has  found  this  structure  to  be  a  building. 
The  description  he  gives  of  it  is  not  such  as  to  preclude  the  possi- 
*1781  ^^^^^7  ^^  *^^  being  a  building.  It  is  used  by  the  tenant  as 
^  part  of  his  holding,  for  the  storing  of  agricultural  implements. 
The  mere  fact  of  its  having  been  built  by  a  stranger  does  not  prevent 
it  from  being  a  '*  building"  within  the  Act.  Our.  adv,  vuU. 

Erle,  C.  J.,  now  delivered  the  judgment  of  the  Court: — 

The  respondent  occupied  a  farm  of  which  a  few  acres,  worth  more 
than  102.  annually,  were  within  the  borough ;  and  on  this  part  of  the 
farm  there  was  no  building  at  the  time  of  the  demise,  nor  for  years 
after.  In  1862,  an  electioneering  agent,  having  no  interest  of  any 
sort  in  the  land,  caused  a  shed,  made  of  boards  nailed  to  posts,  to  be 
erected,  and  therein  the  respondent  had  kept  some  agricultural  imple- 
ments. There  was  no  evidence  that  the  landlord  had  any  knowledge 
on  the  subject  The  revising  barrister  held  that  this  shed  was  a 
Duilding  within  the  statute,  and  that  it  was  occupied  by  the  respond- 
ent as  tenant.  His  decision  is  the  subject  of  this  appeal :  and  we  are 
of  opinion  that  it  should  be  reversed  on  both  points. 

The  Legislature  has  not  defined  with  clearness  the  Qualification  for  a 
vote  in  a  borough.   In  a  county,  all  that  is  comprisea  under  the  term 
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Imnd  is  the  principal  source  of  qualification.  But,  in  a  borough,  land 
alone  does  not  qualify :  it  can  only  be  used  as  an  accessory  to  a  build- 
ing for  the  sole  purpose  of  making  up  the  value  of  101. 

The  intention  of  the  Legislature  reapecting  a  qualification  for  a 
borough  was  much  considered  in  Cook,  app.,  Humber,  resp.,  11 
C.  B.  N.  S.  88  (E.  C.  L.  R.  vol.  108),  K.  &  G.  418.  It  is  there  laid 
down,  at  p.  41,  ''that  the  qualification  is  compounded  of  four  ele- 
ments,— ^tenement,  value,  occupation,  and  estate.  For  tenement,  there 
must  be  •a  house,  warehouse,  counting-house,  shop,  or  other  r^-f^A 
building  analogous  thereto:  there  must  be  the  annual  value,  '- 
101.:  there  must  be  occupation,  that  is,  actual  exercise  of  the  rights 
of  an  owner  in  possession,  during  the  requisite  time :  and  there  must 
be  an  estate  in  the  tenement,  either  of  fee  or  less.  If  these  four  dis- 
tinct elements  are  combined  in  the  claimant,  he  is  qualified  [in  respect 
of  property];  if  otherwise,  he  is  not.  Now,  although  they  must 
exist  in  combination,  in  order  to  qualify,  still,  in  inquiring  into  the 
existence  of  the  combination,  each  element  must  be  separately  ascer- 
tained,— first,  is  the  claimant  tenant? — ^secondly,  is  he  occupier? — 
thirdly,  is  the  tenement  sufficient  in  value? — and,  fourthly,  in  kind?'' 
Again,  in  pp.  44  and  45,  it  is  said :  ''The  statute  required  some  per- 
manent occupation  of,  and  some  independent  interest  in,  the  property. 
The  permanence  prevents  the  sudden  creation  of  votes.  The  owner- 
ship or  the  tenancy  (with  rating)  indicate  some  independence," — in 
other  words,  the  requirement  of  at  least  a  tenancy  excludes  some 
occupations  of  less  independence,  such  as  that  of  servants  and  objects 
of  charity.  **  As  to  the  Kind  of  tenement  which  qualifies,  the  statute 
has  described  two  classes  of  buildings,  namely,  those  used  for  residen- 
tial and  those  used  for  commercial  purposes ;  that  is,  house  for  resi- 
dence ;  warehouse,  counting-house,  shop,  or  other  analogous  building, 
for  commercial  purposes." 

To  apply  these  principles  to  the  present  case,  we  think  that  the 
80-callea  building  is  not  of  the  class  specified  in  the  statute,  that  is,  it 
is  neither  in  the  residentiary  class  nor  in  the  class  connected  with 
commercial  industry.  We  also  think  that  the  claimant's  occupation 
thereof  was  not  in  the  capacity  of  tenant. 

As  to  the  first  question, — whether  the  so-called  building  is  sufficient 
to  qualify, — we  are  aware  of  the  impossibility  of  defining  clearly  what 
is  included  in  *the  class  described  in  the  statute  by  the  words  r*-!  oa 
"or  other  building,"  and  of  the  difficulty  of  affirming  that  9l  ^ 
thing  is  not  in  a  class,  when  the  boundary  of  the  class  is  unknown. 
We  are  also  aware  of  the  immense  variety  of  structures  which  are 
sufficient  buildingSy  considering  the  locality  and  the  use  for  which 
they  are  adapted  in  that  locality.  Still,  we  are  of  opinion  that  the 
intention  of  the  Legislature  would  be  defeated,  and  the  words  indicate 
ing  the  class  of  buildings  which  qualify  would  be  without  any  efiect, 
if  everything  which  could  be  called  a  building  was  held  sufficient.  It 
ought  to  be  in  some  degree  adapted  both  to  be  used  by  man  either  for 
residence  or  for  the  industry  to  which  the  statute  relates,  and  also  to 
have  the  degree  of  durability  which  is  included  in  the  idea  of  a 
building. 

The  shed  in  question  fulfils  neither  of  these  conditions.  The  boards 
irere  nailed  to  the  posts  for  the  purpose  of  performing  the  part  of  a 
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bhed  to  the  revi^ng  barrier,  not  for  any  purpose  connected  with  the 
interest  of  the  oocnpier ;  and  was  so  frail  as  to  have  been  destroyed  in 
part  before  the  required  year  bad  elapsed. 

The  Legislature  intended  that .  '*  building"  should  give  the  primary 
qualification;  and  that  "land"  should  be  a  secondary  resort,  if  the 
building  was  not  worth  lOL  per  annum.  But  ''land"  would  become 
the  primary  qualification,  if  a  shed  of  no  value  added  to  land  of  the 
required  value  was  held  to  qualify. 

We  are  aware  that  the  question  whether  a  building  qualifies  is 
more  a  question  of  fact  than  law,  to  be  answered  by  the  revising 
barrister,  performing  the  part  of  a  jury  in  applying  the  law  to  the 
facts  before  him.  We  are  also  aware  of  the  soundness  of  the  principle 
laid  down  in  Watson,  app.,  Cotton,  resp.,  5  C.  B.  51  (E.  C.  L.  R.  vol. 
67),  2  Lutw.  Reg.  Gas.  53,  that,  if  the  revising  barrister  finds  the 
*1811  ^"^'^^^S  ^^  question  to  be  within  the  statute,  the  *Court  will 
^  make  every  presumption  for  the  purpose  of  supporting  his 
finding,  and  will  not  reverse  it  unless  the  case  shows  it  to  be  erro- 
neous. We  adopt  these  principles  as  sound :  still,  we  think  that  thia 
decision  is  shown  to  be  erroneous. 

The  case  of  Watson,  app..  Cotton,  resp.,  has  been  treated  by  some 
text*  writers  as  if  it  had  decided  that  a  tarpaulin  supported  by  poles, 
as  described  in  the  case,  was  a  '^building"  within  the  statute:  and 
they  have  drawn  wide  inferences  therefrom ;  and  these  inferences  are 
carried  to  the  furthest  extent  in  2  Lutwyche's  Reports  58.  The 
learned  reporter,  in  a  note  there,  speaking  of  this  case,  thus  expresses 
himself, — **  It  will  not  be  easy  in  future  to  say  what  is  not  a  '  building/ 
however  slight  and  unsubstantial  the  structure  may  be,  provided 
there  be  a  roof  to  it."  And  he  goes  on  to  say,  that,  "  if  a  building  be 
capable  of  holding  and  protecting  any  articles,  whether  of  a  perishable 
nature  or  not,  it  may  fairly  be  considered  to  be  a  warehouse."  He 
further  goes  on  to  say,  that,  on  these  principles,  ''there  seems  to  be 
no  reason  why  a  party  may  not  be  qualified  to  vote  for  a  borough  in 
respect  of  his  occupation  of  a  fowl-house,  a  donkey-shed,  or  a  pig* 
stye,  if  the  land  occupied  therewith  will  make  up  the  required  annual 
value." 

The  report  of  this  case  in  5  C.  B.  51  (E.  C.  L.  R  vol.  57),  does  not 
warrant  the  inference  thus  drawn  from  it.  It  appears  there  that  the 
Judges,  resolving  to  support  the  finding  of  the  barrister,  unless  he 
states  facts  showing  that  he  must  have  been  in  error,  take  his  descrip<» 
(ion  to  be  incomplete,  and  assume  that  the  description,  if  it  had  been 
complete,  would  have  shown  that  the  shed  was  a  building  in  the 
ordinary  sense  of  the  word,  and  was  properly  included  in  the  same 
class  as  warehouse.  At  p.  52  of  that  report,  Maule,  J.,  says :  ''  The 
*1821  ^^^^'^o  barrister  gives  us  a  description  embracing  some  of  the 
^  "incidents  of  a  'building.'  He  describes  two  sides  of  the 
structure:  the  reat  may  be  ofaolvd  masonry.  He  does  not  profess  to 
give  a  full  description  of  it."  Wilde,  C.  J.,  says  it  is  possible  to  con- 
ceive sheds  of  a  very  substantial  and  valuable  character:  for  instance,, 
the  sheds  in  the  docks,  which  for  the  most  part  consist  of  columns  of 
iron  or  stone,  supporting  slated  roofs."  Then,  in  his  judgment^  the 
Chief  Justice  says, — "The  revising  barrister  having  found  it  to  be  a 
'building*  within  the  Ad,  we  must  assume  that  it  has  all  the  requisites. 
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to  constitute  a  'building,  except  the  incidents  he  sets  out."  And 
Maule,  J.,  says :  "  It  is  not  denied  that  the  shed  in  question  is  a  '  building.'' 
Whenonee  it  is  establislied  that  the  thing  is  a  ^building/  the  only 
question  which  remains,  is  to  be  decided  by  the  uses  and  purposes  to 
which  the  building  is  or  may  be  put  If  it  is  or  may  be  applied  to 
the  purposes  of  a  building  such  as  is  mentioned  in  the  Act,  it  may 
be  said  to  be  a  building  within  the  meaning  of  the  Act.  Its  being 
more  or  less  substantial  cannot  affect  the  question.  Nobody  would 
for  a  moment  doubt  that  a  place  constructea  at  great  expense,  and  of 
great  solidity,  closed  on  two  sides,  and  used  for  the  stowage  of  goods, 
would  be  a  building  within  the  Act.  Assume  this  to  be  a  building, 
and  in  what  does  that  differ  from  this  ?'' 

It  thus  appears  to  us  that  the  Judges  do  not  hold  that  the  shed  as 
described  is  a  "  building"  within  the  Act ;  but  they  declare  it  to  be 
their  duty  to  assume  any  possible  facts  not  excluded  by  the  case,  for 
the  purpose  of  affirming  the  barrister^s  finding.  The  barrister  finds 
it  to  be  a  building;  that  finding  is  to  stand,  unless  the  case  excludes 
the  possibility  of  its  being  a  building;  and  the  Judges  say,  that,  con« 
fiistently  with  the  case,  the  shed  may  have  been  on  two  sides  of  solid 
masonry,  and  may  have  been  of  a  very  substantial  and  valuable 
character,  and  may  have  been  used  for  the  stowage  of  goods. 

*We  may  remark  that  it  would  have  been  better  if  the  r»ioQ 
case  had  been  sent  back  tor  re^statement,  as  Mr.  Gray  ^ 
requested.  The  argument  of  that  learned  counsel,  on  behalf  of  the 
appellant,  seems  to  have  been  considered  by  the  Court  as  perfectly, 
sound  in  law;  but  it  did  not  prevail,  because  the  facts  were  assumed 
to  exist  which  made  it  irrelevant  Mr.  Orayi  contended  that  the. 
building  must  be  something  substantial,  something  ejusdem  generis 
with  those  specifically  mentioned,  and  not  a  mere  temporary  erection 
for  the  more  convenient  use  of  the  land,  that  could  be  removable  by, 
(he  tenant:  and  none  of  the  Judges  disputed  the  correctness  of  this 
Tiew  of  the  law. 

In  deciding  whether  or  not  a  building  is  within  the  Act,  the  revis- 
ing barrister  is  bound  to  give  effect  to  the  intention  of  the  Legislature 
as  expressed  in  the  statute;  and)  in  so  doing,  to  be  assisted  by  any 
rule  of  construction  laid  down  in  any  of  the  cases  relating  thereto. 
But  his  attention  should  never  be  turned  from  the  statute  which  he 
has  to  apply:  and,  though  general  principles  of  construction  laid 
down  by  the. Judges  may  help  to  guide  his  decision,  the  specific  facts 
of  one  case  form  a  very  fallacious  guide  in  the  decision  on  other 
specific  facts  supposed  to  resemble  them.  The  specific  facts  of 
the  case  of  the  tarpaulin  on  poles  seem  to  have  led  to  unsound 
conclusions. 

In  the  present  case,  we  consider  that  the  description  of  the  shed  is 
complete ;  that,  according  to  that  description,  it  was.  not  of  a  sub- 
stantial character,  nor  ejusdem  generis  with  the  buildings  specifically 
mentioned,  that  is,  it  was  neither  adapted  to  nor  intended  for  any 
purpose  analogous  to  the  purposes  for  which  warehouses  are  used ;  and 
that  therefore  the  decision  holding  the  shed  to  be  a  *'  building"  withior 
the  Act,  must  be  reversed. 

Secondly, — if  the  shed  is  taken  to  be  a  "  building"  *within  r^iQ^ 
the  statute,  then  the  question  is  raised,  whether  it  was  occupied   |- 
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by  the  respondent  in  his  capacity  of  tenant :  and  the  answer  is  in  the 
negative. 

It  is  clear  that  the  shed  formed  no  part  of  the  premises  demised  at 
the  time  of  the  demise :  and,  although  it  might  become  parcel  of  the 
freehold  by  being  annexed  thereto,  under  certain  conditions,  and  so 
become  parcel  of  the  demised  premises  during  the  currency  of  the 
term,  the  case  does  not  show  that  it  was  made  under  such  conditions 
as  would  vest  the  property  in  the  landlord,  subject  to  the  interest  of 
the  tenant  during  the  term.  It  is  an  encumbrance  brought  on  the 
land  by  the  license  of  the  tenant,  and,  for  aught  that  appears,  subject 
to  be  removed  at  the  will  of  the  encumbrancer,  or  on  the  revocation 
of  the  license  by  the  tenant. 

The  building, — not  the  land, — ^is  the  substance  of  the  qualification. 
The  respondent  cannot  hold  the  shed  as  tenant,  unless  the  landlord 
has  the  property  in  it  as  reversioner.  But  the  landlord  is  not  shown 
to  have  assented  to  its  being  brought :  neither  is  there  an^  ground 
for  affirming  that  he  could  object  to  its  removal :  nor  does  it  appear 
that  either  landlord  or  tenant  has  the  property  in  the  boards,  if  the 
maker  of  the  shed  carried  it  away.  Decision  reversed.(a) 


(a)  8«e  the  preceding  OMe. 
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♦ToRKsniRK. — ^West  Riding. 


JOHN    FREEMAN,  Appellant;  ROBERT  JOHN  GAINSFORD, 

Respondent.    Jan.  17. 

The  proprietors  of  %  Masio  Hall,  possessed  of  real  estate,  hy  deed  rested  the  same  in  trus- 
tees, who  were  to  deal  with  and  manage  it  for  the  general  body  of  shareholders,  who  were 
to  have  an  interest  in  the  net  profits  in  proportion  to  the  amonnt  of  their  respectire  shares : — 
Held,  upon  the  authority  of  Bennet,  app.,  Blain,  resp.,  15  C.  B.  N.  S.  518,  that  such  share- 
holders had  not  any  eqfiitable  interest  in  the  realty,  so  as  to  entitle  them  to  be  registered  for 
the  county. 

1.  At  a  Court  held  to  revise  the  lists  of  voters  for  the  West  Ridinjp 
of  the  county  of  York,  Thomas  Hadfield  objected  to  Charles  Stanley 
as  not  having  been  entitled  on  the  last  day  of  July,  1864,  to  have  hia 
name  retained  in  the  list  of  voters  for  the  township  of  Sheffield,  in  and 
for  the  West  Riding.  The  name  stood  on  the  copy  of  the  register 
relating  to  the  township  of  Sheffield,  as  follows : — 


Chriftlan  and  sunuune. 

Place  of  abode. 

Place  in  township. 

Charles  Stanley. 

31,  Throgmorton 
Street,  London. 

Freehold  shares. 

Mosie  Hall, 
Surrey  Street 

2.  By  a  deed  made  on  the  2d  of  October,  1828,  certain  persons 
became  entitled  to  undivided  freehold  shares  in  the  Sheffield  Music 
Hall,  and  claimed  to  be  on  the  register  of  voters;  and  it  was  admitted 
that  the  provisions  of  that  deed  were  such  as  to  qualify  them  to  be 
there. 


COMMON  BLNCH  REPORTS.    (18  J.  SCOTT.    N.  S.)        185 

S.  A  subsequent  deed  dated  the  18tb  of  June,  1864;  was  prepared, 
a  copy  of  which  was  appended  to  and  to  be  taken  as  part  of  the 
c:ase.(a) 

(a)  The  indenture  of  the  I3th  of  June,  1864,  wm  mode  between  the  eeTeral  persons  whote 
names  and  seals  were  snhseribed  and  affixed  in  the  schedule  thereto  of  the  first  part,  and 
William  Bradley  and  eleren  others  of  the  second  part  It  recited,  that,  by  an  indenture  of  ' 
the  2d  of  October,  1828,  made  between  James  Smith,  Pearson,  and  Honnsflold  of  the  first  part, 
Ofllij  Shore  of  the  second  part,  and  Wilkinson  and  seyenty-eight  other  persons,  including  the 
at  *re-iaame^  Jamap  Smith,  Pearson,  Hoonsfield,  and  Shore  (being  the  several  proprietors  of  - 
the  hereditaments  and  premises  thereinafter  described),  of  the  third  part, — after  reciting  that 
the  said  Smith,  Pearson,  and  Hoonsfield  were  seised  of  the  fee  simple  and  inheritance  of  the 
premises  thereinafter  described  and  conveyed,  in  trust  for  tbemsolTCS  and  the  other  of  the 
several  proprietors  thereof;  and  reciting  that  the  said  several  proprietors  were  desirous  that 
the  said  premises  should  be  conveyed  to  the  said  Oflley  Shore,  his  heirs  and  assigns,  in  trust 
for  himself  and  the  other  of  the  said  several  proprietors  thereof  according  to  his  and  their 
respective  shares  therein,  as  thereinafter  mentioned ;  and  reciting  that  the  said  Smith,  Pearson, 
and  Hounsfield,  in  order  to  eSbct  the  desire  of  the  said  several  proprietors  of  the  said  premises,  ' 
had  agreed  to  convey  the  same  in  manner  thereinafter  contained — It  was  witnessed,  that,  in 
pursuance  of  the  said  agreement,  the  said  Smith,  Pearson,  and  Hounsfield  (by  the  direction  of 
the  said  several  proprietors)  did  grant  and  release  unto  the  said  Ofiley  Shore,  and  to  his  heirs  and 
assigns,  all  that  piece  of  land  situate  in  or  near  a  street  in  Sheffield  aforesaid,  called  Surrey 
Street,  bounded,  Ac,  and  containing  in  the  whole  twelve  hundred  superficial  square  yards,  or 
thereabouts.  Together  with  the  building  then  lately  erected  upon  the  said  piece  of  land,  and 
called  '<  The  Sheffield  Mnsio  Holl,"  Together  with  the  appurtenances,  To  hold  the  same  unto 
and  to  the  use  of  the  said  Offley  Shore,  his  heirs  and  assigns,  in  trust  for  himself  and  the 
other  of  the  said  several  proprietors  thereof,  according  to  his  and  their  respective  shares 
therein,  as  thereinafter  mentioned,  that  was  to  say,  as  to  ten  undivided  lS4th  shares  (the  whole ' 
into  184  shares  boing  considered  as  divided)  in  the  premises,  in  trust  for  Wilkinson,  his  heirs 
and  assigns  for  ever  [and  so  on  as  to  the  shares  of  all  the  other  parties  of  the  third  part.] 

The  deed  in  recital  then  contained  a  power  to  Offley  Shore,  his  heirs,  executors,  administra- 
tors, or  assigns,  to  borrow  any  sum  not  exceeding  8000/.  on  the  security  of  the  premises  :  and,— 
after  reciting  an  indenture  of  mortgage  (for  2500/.)  of  the  28th  of  August,  1853 ;  that,  by 
ifadentnre  of  the  2fith  of  April,  1862,  the  mortgage  was  assigned  to  Marcus  Smith  and  J.  H. 
Barber,  subject  to  the  equity  of  redemption  ;  that  the  principal  sum  and  the  current  half-year's- 
interest  still  remained  due  to  Marcus  Smith  and  J.  H.  Barber ;  that  the  several  persons  parties 
to  those  preaents  of  the  first  part  were  shareholders  in  the  premises  comprised  in  the  thereinbefore 
recited  indenture  of  the  2d  of  October,  1828,  and  severally  held  the  number  of  shares  specified 
opposite  to  their  respective  signatures  thereto ;  that  the  said  proprietors  and  all  other  persons  who 
were  or  should  thereafter  become  entitled  to  any  share  in  the  premises  were  thereinafter  referred 
to  by  the  designation  of  **  The  proprietors ;"  and  that  the  parties  thereto  of  the  first  part  lately 
agreed  amongst  themselves  that  the  said  piece  of  land,  music-hall,  hereditaments,  and  premises, 
and  their  several  shares  therein,  should  be  settled  upon  the  trusts  and  in  manner  thereinafter 
appearing,  and  that  such  of  them  as  were  made  parties  thereto  of  the  second  part  should  be 
trustees  of  those  presents,  and  such  parties  thereto  of  the  second  part,  and  the  survivors  and ' 
survivor  of  them,  and  other  the  trustees  or  trustee  for  the  time  being  of  those  presents,  were 
thereinafter  referred  to  by  the  designation  of  *'the  trastees," — It  was  witnessed,  that,  in  con- 
sideration of  the  premises,  the  parties  thereto  of  the  first  part  did  for  themselves,  their  heirs, 
ezecoton.  administrators,  and  assigns,  mutually  and  reciprocally  agree  each  of  them  with  the 
other  and  others  of  them,  his,  her,  and  their  heirs,  executors,  administrators,  and  assigns,  and' 
such  of  them  as  were  not  parties  thereto  of  the  second  part,  did  for  themselves,  their  heirs, 
executors,  administrators,  and  assigns,  jointly,  and  each  of  them  did  for  himself  and  herself, 
bis  and  her  heirs,  executors,  administrators,  and  assigns,  severally  agree  with  the  parties 
thereto  of  the  second  part,  their  heirs,  executors,  administrators,  and  assigns,  that  all  that 
piece  of  land,  music-hall,  buildings,  and  hereditaments  comprised  in  and  assured  by  the  said' 
indenture  of  the  2d  of  October,  1828,  or  mentioned  or  intended  so  to  be,  together  with  all  the 
rights,  members,  and  appurtenances  thureto,  and  all  the  shares,  estates,  and,  interests  of  the' 
SAtd  parties  thereto  of  the  first  part  and  of  eaeh  of  them  therein,  and  also  any  hereditaments  and' 
premises  thereafter  acquired  by  the  trustees, — all  which  hereditaments  and  premises  were  there- 
inafter referred  to  by  the  designation  of  **  The  Sheffield  Music  Hall,"  should  be  governed  by^ 
the  rules  thereinafter  appearing  and  numbered  1  to  33  (inclusively),  that  is  to  say:^ — 

1.  Trtuieet] — The  parties  hereto  of  the  second  part,  their  heirs,  assigns,  and  successors  !• 
office,  shall  be  trustees  of  the  Sheffield  Music  Hall,  and  shall  have  the  several  powers  hereinaftar 
appearing,  and  distinguished  by  the  letters  A.,  B.,  C,  J>.,  B.,  F.,  G.|  H^  L,  J.,  E.,  and  hi: 
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*4.  It  was  agreed  that  the  income  received  by  the  claimant 
and  by  each  of  the  other  four  claimants  after  mentioned  was 
in  annual  amount  sufficient  to  qualify,  if  the  Court  should  be  of 
opinion  that  he  and  they  were  in  other  respects  duly  qualified  and 

(▲.)  Ftt  9imple  vt»t9d  in  (rutfee«.] — To  Test  or  oauBO  to  be  vested  the  fee  Bimple  and  inherit- 
anoe  of  the  Sheffield  Musio  Hall  in  themselree  or  any  of  their  body  for  the  time  being,  or  ia 
Sttoh  person  or  persons  as  the  trustees  shall  think  proper : 

(b.)  Their  dntif.'l — To  giro  direotions  to  the  said  Offley  Shore,  bis  heirs  and  assigns,  or 
other  the  person  or  persons  for  the  time  being  entitled  to  the  fee  simple  and  inheritance  of  the 
said  Sheffield  Music  Hall,  and  to  the  said  Marcus  Smith  and  J.  H.  Barber,  their  executors, 
administrators,  and  assigns,  or  other  the  person  Qr  persons  for  the  time  being  entitled  to  the 
torm  of  years  mentioned  in  the  said  indenture  of  the  26th  of  August,  1853,  with  regard  to  any 
lease,  mortgage,  sale,  agreement,  deed,  oonTcyanee,  or  assurance,  action,  suit,  or  other  proceed* 
iog,  matter,  or  thing  which  the  trustees  may  think  it  proper  that  the  person  or  persons  reeeiTing 
such  directions  should  make,  bring,  do,  or  concur  in : 

(c.)  To  grant  or  cause  to  be  granted  any  lease,  or  create  any  tenancy  for  any  period  not 
exceeding  a  tenancy  from  year  to  year,  and  subject  to  any  proTision : 

(d.)  With  such  consent  as  is  mentioned  in  rule  7,  to  grant  or  cause  to  be  granted  any  lease 
or  create  any  tenancy  for  any  period  exceeding  a  tenancy  from  year  to  year : 

(e.)  With  such  consent  as  aforesaid,  to  enlarge  or  alter  the  existing  buildings,  and  to  acquire 
any  additional  land,  buildings,  easemento,  or  rights : 

(f.)  To  pay  off,  transfer,  or  otherwise  deal  with  any  mortgage  for  the  time  being  existing, 
or  to  make  or  cause  to  be  made  any  new  mortgage,  cither  in  foe,  or  for  any  term  of  years,  or 
otherwise,  for  any  sum  or  sums  not  exceeding  the  amount  of  such  existing  mortgage : 

(o.)  With  such  consent  as  aforesaid,  to  make  or  cause  to  be  made  any  new  mortgage,  either 
in  fee  or  for  any  term  of  years,  or  otherwise,  for  any  money  not  exceeding  2500^  or  other 
existing  principal  mortgage-money : 

(h.)  With  such  consent  as  aforesaid,  to  sell: 

(I.)  To  execute  .and  cause  to  be  executed  such  agreements,  mortgages,  conTeyancea,  deeds, 
and  assurances,  as  they  shall  think  proper,  and  to  receive  or  direct  the  payment  or  receipt  of 
SAy  money ;  and  generally  to  do  all  acts  necessary  for  effectually  exercising  the  foregoing 
powers  or  any  of  them,  and  especially  to  confer  on  any  mortgagee  or  mortgagees  any  powers 
of  sale  or  lease  or  other  powers  ,*  and,  upon  any  sale,  to  make  any  reservations,  especially  with 
regard  to  minerals  or  easements : 

(J.)  OentraU^t  in  all  matter*  not  hereinbefore  epecijietf,  to  deal  with  and  manege  the  Skejitld 
Mtuic  Hall  ae  if  the  trunteee  were  the  abeolute  bene/ieial  owrtere  thereof: 

(k.)  To  receive  the  rents  and  annual  profits,  and  all  income  and  capital  moneys  arising 
from  the  "  Sheffield  Music  Hall,"  or  the  exercise  of  the  powers  aforesaid : 

(l.)  To  make  from  time  to  time  by-laws  for  regulating  their  proceedings  as  amongst  them- 
selves, and  especially  to  name  a  quorum  for  meetings  of  their  own  body : 

2.  Majoritjf.] — The  powers  hereinbefore  given  to  the  trustees,  as  also  all  powers  and  autho- 
rities herotnafier  given  to  them,  may  be  exercised  by  a  migority  of  their  body  for  the  time 
being;  to  the  intent  that  in  all  respecto  the  acte  of  such  minority  shall  be  effectual  as  the  acts 
of  the  whole  body  : 

3.  RatifieatioH,] — Whenever  by  these  presente  anything  is  required  or  antboriied  to  be  done 
by  the  trustees,  any  subsequent  order  for  or  in  conformation  of  any  such  thing  done  without 
previous  order  shall  be  as  effectual  as  a  previous  order : 

4.  In  confirmation  and  extension,  but  by  no  means  in  eurtailment,  of  the  powers  and 
privileges  arising  expressly  under  the  wording  of  these  presents,  the  trustees  shall  be  entitled 
to  all  powers  and  privileges  incident  to  their  office,  especially  under  the  provisions  of  the 
statutes  22  St  23  Vict  c  35,  and  23  A  24  Vict.  c.  145. 

5.  Jntereet  of  ehareholdere,] — Ont  of  the  rente  and  annual  profile  and  money  in  the  'unUire  if 
inoome,  and  not  eapifal,  the  tmeteee  ehnll  tinnnallj/,  or  oftener  if  they  think  proper,  drelart  a 
dividend  ;  and  eneh  dividend  ehall  be  divided  amonget  the  proprietore  aeeording  to  their  re«pec(ir< 
eharee  in  the  Sheffield  Mwne  HalL  The  trneteee  may  from  time  to  time  eet  aaide  aneh  money  if 
any  a»  they  ehall  think  proper  ae  a  reeercedfuad  to  meet  contingeneiee  and  in  aid  of  future  did' 
dende ;  and  eueh  reeerved  fund  ehall  rank  ae  capital  until  it  ie  otherwiee  appropriitted.  The 
reeerved  fend  ehall  never,  howerer,  eaeeeed  500/  r  it  may  be  ineeeted  by  the  trveteea  upon  any 
eeeuritiee  allowed  by  law  for  truel'money,  or  up;.u  mortgage  of  freehold,  copyhold,  or  leaeehold 
hereditamente,  or  upon  the  mortgagee  or  debenturee  or  preferential  etocke  or  aharee  of  any  municipal 
or  other  corporation  or  company  incorporated  by  epeeial  Act  of  Parliament,  and  the  income 
'ther*from  ehall  rank  ae  income  from  the  Sheffield  Jiueie  Hall, 

f .  Ml  capital  moneyefrom  time  to  time  in  the  hande  of  the  trueteee,  and  not  otherwiee  ofplicahU 
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entitled  to  remain  *upon  the  register.    This  deed  was  previous  r*i  07 
to  the  Slst  of  July  last  executed  by  but  thirty-two  of  the  pro-  '• 
prietors  of  shares  in  the  Music  Hall ;  they  being  proprietors  of  one 
hundred  and  ten  out  of  the  whole  one  hundred  and  eighty -four  shares. 

iMNJer  f  JU  provinoiu  of  the§«  preienU,  tkall  belong  to  the  proprietor  aeeordtng  to  tkeir  retpeetive 
•ham  t»  the  Sheffield  Mune  Hall,  and  tkall  bt  accordingly  divided  amongtt  tkem  at  early  <u  may 
h€  afUr  the  rtetipt  thereof, 

7.  Ooneent  of  proprietore  to  certain  aett.] — The  fereral  powers  hereinbefore  giren  to  the 
traeteee,  and  refspectirely  distingaished  by  the  letters  D.,  V,,  Q,,  and  H.,  shall  be  exercised  bj 
tbe  trustees  with  the  oonsent  of  the  proprietors,  testified  by  the  resolution  of  a  special  general 
meeting  of  them,  or  by  writing  under  the  hands  of  such  number  of  proprietors  as  shall  represent 
two-thirds  of  the  shares. 

8.  Beetipte  of  trueteee.] — The  said  Ofiley  Shore,  his  heirs  and  assigns,  shall  not,  nor  shall  the 
said  Mareas  Smith  and  J.  H.  Barber,  their  heirs,  executors,  administrators,  or  assigns,  nor 
shall  any  lessee,  mortgagee,  purchaser,  or  other  person,  be  bound  to  inquire  whether  such  eon- 
sent  as  aforesaid  has  been  obtained  by  the  trustees,  whose  directions  and  receipts  shall  in  all 
cases  be  as  effsetnal  as  if  they  were  absolute  beneficial  owners. 

9.  Chairman,  eeeretary,  manager,] — The  trustees  shall  from  time  to  time  in  writing  appoint 
one  of  their  body  to  be  chairman,  and  one  other  of  their  body,  or  any  other  person,  to  be  their 
secretary ;  and  tikey  may  from  time  to  time  appoint  one  of  their  body  or  any  other  person  to  be 
their  otasager;  and  they  shall  also  hare  power  from  time  to  time  to  remoTC  the  persons  so 
appointed,  and  to  supply  Tacanoies  in  the  offices  aforesaid  respectively  arising  from  death, 
resignation,  or  otherwise.  The  secretary  and  manager  shall  respectiyely  haye  such  powers  as 
the  trustees  from  time  to  time  confer  upon  them. 

10.  Chairman  to  pretide.] — The  chairman,  if  present,  shall  preside  at  all  meetings  of  the 
trustees  or  proprietors;  but,  in  case  of  his  absence,  the  trustees  or  proprietors,  as  the  case  may 
require^  present  at  sueh  meeting,  shall  choose*  one  of  their  number  to  preside,  and  the  person  so 
chosen  shall  be  called  yioe-chairman ;  and  the  chairman  may  subsequently  sign  any  resolution 
passed  by  a  meeting  presided  oyer  by  a  yioe-chairman. 

11.  Begieter  and  minute-booke,] — The  secretary  shall  heep  two  books,  one  of  which  shall  bo 
called  "  the  register,"  and  shall  oontain  a  record  of  the  names,  additions,  and  residences  of  the 
proprietors,  and  of  all  future  transfers  of  shares ;  and  the  other  of  such  books  shall  be  called 
"the  minute-book,"  and  shall  oontain  a  minute  of  the  meetings  of  the  trustees  and  proprietors 
rMpectively,  and  of  the  resolutions  passed  at  such  meetings,  and  of  any  other  business  matters 
relating  to  the  Sheffield  Musie  Hall  which  the  trustees  may  think  proper  to  record :  and  every 
entry  appearing  in  snob  books  respectively,  to  be  signed  by  the  chairman  and  secretary  for  the 
time  being,  shall  be  eonclasive  evidence  of  all  matters  so  entered. 

12.  Share  certificate*  to  be  gieen  to  proprtVtort.]— >TkVery  proprietor  shall  (after  giving  evidence 
satisfactory  to  the  trustees  of  his  proprietorship,  and  delivering  to  them  such  titie-deeds  as  they 
shall  require,  it  being  intended  that  all  the  proprietors'  titie-deeds  shall  be  deposited  with  tbe 
trustees  whenever  that  can  be  done  withoat  causing  what  the  trustees  shall  consider  unrea- 
sonable inconvenience),  be  entitied  to  a  certificate  or  certificates  under  the  hands  of  the  chair- 
man and  secretary  specifying  the  share  or  shares  held  by  such  proprietor,  and  to  a  renewal  of 
each  certifleate  on  satisfactory  evidence  of  the  loss  of  the  original. 

1.3.  Tranefere.] — Every  transfer  Inter  vivos  of  a  share  or  shares  shall  be  in  the  form  following, 
or  in  such  other  form  as  the  trustees  fur  the  time  being  shall  approve,  and  shall  be  signed  by 
tbe  transferror  and  traniferree,  and  shall,  on  delivery  to  the  secretary,  and  payment  of  2«.  M. 
per  transfer,  be  recorded  in  the  said  register.  Until  the  transfer  is  so  delivered  and  recorded, 
the  transferror  shall  be  deemed  to  remain  the  holder  of  the  share  or  shares  comprised  therein. 
Every  such  transfer  shall  be  retained  by  the  trustees ;  but  the  transferree  shall  be  entitled  to  a 
transfer  certificate  under  tiie  hands  of  the  chairman  and  secretary ;  such  transfer  certificate  to 
he  endorsed  on  the  original  share  certificate,  or  given  in  such  other  manner  as  the  trusVse^  shall 
diraet 

Form  of  Tranefer, 

u  I  ___  of being  the  proprietor  of  the  share  No.  —  in  the  Sheffield 

ICasie  Hall,  in  consideration  of  the  sum  of  £ sterling  paid  to  me  by of 

,  do  hereby  grant  the  same  share  to  the  said ,  his  heirs  and  assigns, 

sahjeet  to  the  provisions  of  the  association  deed  dated  the  13th  day  of  June,  18fi4,  and  to  any 

rules  in  force  in  pursuance  of  such  deed.    And  I  the  said do  hereby  aecept  the  said 

share,  subject  to  such  provisions  and  rules.    As  witness  our  hands  and  seals  this 

day  of ." 

14.  Fractional  parte,] — Nc  proprietor  shaU  be  entitled  to  sell  or  transfer  any  fractional  pari 
of  a  share. 
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*1881  ^^^Te  were  ♦twenty -five  other  proprietors  by  whom  it  was 
^  not  then  executed,  by  some  snaall  number  of  whom  it  has  since 
been  executed.  The  present  claimant  and  the  four  other  claimants 
after  named  had,  ho'.ever,  all  executed  this  deed  previous  to  the  81st 
of  July  last,  AS  also  had  all  the  new  trustees. 

15.  TVfMff  to  h€  ditregarded.] — The  proprietors  as  a  body  shall  not,  nor  shall  the  tmstees,  ha 
affected  by  aoy  trust,  whether  express,  implied,  or  constractive,  to  which  any  of  the  shares  may 
be  sttl^eet:  and  the  receipt  of  the  person  in  whose  name  any  share  shall  stand  in  the  register 
book,  or,  if  such  share  stands  in  the  names  of  more  persons  than  one,  the  receipt  of  any  one 
of  such  persons,  shall  from  time  to  time  be  a  sufficient  discharge  for  all  dividends  and  other 
money  payable  in  respeot  of  such  share ;  and  that  notwithstanding  any  trust  to  which  such 
share  may  be  subject,  and  whether  the  proprietors  as  a  body  or  the  trustees  may  or  may  not 
hATe  notice  of  such  trust :  and  the  proprietors  as  a  body  shall  not  nor  shall  the  trustees  be 
bound  to  see  to  the  application  of  the  money  upon  such  receipt 

16.  Traif/ar  bjf  dtath  or  bankruptcy,  Ac] — Any  person  or  persons  becoming  entitled  to  a 
share  or  shares  in  oonsequence  of  the  death,  bankruptcy,  or  insolvency  of  any  proprietor,  or  in 
any  way  other  than  by  transfer  nnder  Clause  13,  shall  be  recorded  in  the  registCi  as  a  proprietor 
or  proprietors  upon  such  evidence  being  produced  as  shall  from  time  to  time  be  required  by  the 
trustees,  and  upon  payment  of  2«r.  M,  per  share  transfer-fee. 

17.  General  meetingeJ] — A  general  meeting  of  the  proprietors  shall  be  held  on  the  first  Monday 
19  February  in  every  year,  at  12  o'clock  at  noon,  at  the  Music  Hall.  The  tmstees  shall  lay 
before  such  meeting  a  statement  made  up  on  the  31st  day  of  December  then  last,  of  the  income 
and  expenditure  of  the  proprietors  from  the  foot  of  the  last  statement,  or,  in  the  case  of  the 
first  statement,  from  the  3l8t  day  of  March,  1864;  and  such  statement  shall  be  accompanied 
by  a  report  whenever  the  directors  think  there  is  any  matter  of  special  interest  or  importance 
calling  for  such  report.  At  such  general  meeting,  any  then^existing  vacancies  in  the  trusteeship 
may  be  supplied ;  and  one  or  two  of  the  trustees,  or  one  or  two  other  persons,  whether  pro* 
prietors  or  not,  may  be  appointed  auditors  of  the  accounts  for  the  then  current  year. 

18.  Special  meetingt.] — The  trustees  may,  whenever  they  think  fi^  and  they  shall  upon  a 
vf ritten  requisition  signed  by  twelve  or  more  proprietors,  convene  a  special  general  meeting  of 
the  proprietors.  Every  snch  requisition  shall  express  the  object  of  the  meeting,  and  shall  be 
delivered  to  the  chairman  or  secretary  or  sent  by  post  addressed  '*  To  the  trustees  of  the  Music 
Hall,  Sheffield."  Upon  receipt  of  such  requisition,  the  trustees  shall  forthwith  convene  a 
meeting  of  the  proprietors.  If  they  do  not  convene  such  meeting  within  twenty-one  days  from 
the  delivery  or  posting  of  the  requisition,  the  requisilionists  or  any  six  of  them  may  themselves 
convene  a  meeting  of  the  proprietors,  to  be  held  within  sixty  days  from  the  delivery  or  posting 
of  the  requisition. 

19.  Notice  0/  epeeial  meetinge,] — Seven  elear  days'  notice,  at  the  least,  specifying  the  place^ 
dayi  hour,  and  purpose  of  every  special  general  meeting,  shall  be  given  by  advertisement, 
inserted  twice  in  some  Sheffield  newspapers,  os  by  circulars  sent  by  post  to  the  proprietors. 

20.  VoUe.] — Every  proprietor  shall  have  one  vote  for  every  share  that  he  holds.  Votes  may 
be  given  personally  or  by  proxy.  Every  proxy  shall  be  appointed  by  writing  nnder  the  hand 
of  the  appointor,  or,  if  such  appointor  be  a  corporation,  under  their  common  seaL  The  proxy 
shall  be  a  proprietor,  and  the  instrument  appointing  him  shall  be  left  for  the  trustees  with  their 
secretary,  or  sent  by  post  to  th^m,  not  less  than  forty-eight  hours  before  the  time  fixed  for 
holding  the  meeting. 

21.  Joint  proprietors^  reeeipte  and  votee,] — When  several  persons  are  joint  proprietors  of  any 
share  or  shares,  any  one  of  snch  persons  may  give  effectual  receipts  for  any  money  poyable  in 
respeot  of  such  share  or  shares,  and  may  vote  at  any  meeting  in  respect  thereof  as  if  he  wer« 
t^e  sole  proprietor  thereof:  but,  if  more  than  one  of  such  joint  proprietors  shall  be  present 
personally  or  by  proxy  at  any  snch  meeting,  then  that  one  of  the  persons  so  present  whose 
name  shsdl  in  the  register  of  proprietors  precede  the  name  or  names  of  the  other  or  others  of 
such  joint  proprietors  present  as  aforesaid,  shall  alone  be  entitled  to  vote  in  respect  of  the  sam« 
share  or  shares. 

22.  Cloeitty  0/  rtytsfer.}-- No  proprietor  shall  be  entiUed  to  vote  at  any  meeting,  unless  hit 
name  shall  appear  in  the  register  as  a  proprietor.  And  the  register  shaU  be  dosed  seven  days 
before  each  meeting. 

,  23.  Zanafies.]— If  any  proprietor  be  a  lunatic,  or  of  unsound  mind,  such  proprietor  may  rotm 
by  his  committee ;  and  every  such  vote  may  be  given  either  in  person  or  by  proxy. 

24.  Mulem  ma0  be  altered  ]— The  rules  for  the  time  being  subsisting  may  be  altered  either  by 
the  resolution  of  a  special  meeting  of  proprietors,  or  by  writing  nnder  the  bands  of  each  number 
of  proprietors  as  shall  represent  two-thirds  of  the  sharea. 

25.  Majority  to  bindJy^Any  resolution  carried  by  a  minority  of  the  rotes  of  the  proprieior^ 
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*o.  It  was  contended  for  tlie  claimant  that  the  second  deed  r»ioo 
of  the  13th  of  June  last  had  not  yet  come  into  operation,  so  as  '- 
to  constitute  a  new  body  of  trustees;  and,  inasmuch  as  twenty-five 
proprietors,  representing  74-184th  shares,  had  not  yet  executed  th* 
deed,  that,  *until  the  whole  had  signed,  no  trustees  thereunder  p^iqa 
were  effectually  appointed,  and  the  rights  of  those  who  had  ^ 
not  were  not  affected  by  its  provisions.  It  was  also  urged  that  th6 
deed  could  not  operate  in  any  way  until  it  had  been  executed  by  all 

present  at  a  maetinj^  of  proprietora  tball  be  binding.  In  ease  of  an  eqaaliCy  of  TOtea,  the 
ehairmaii  of  the  meeting  thall  hare  a  eaating  vote,  in  addition  to  his  rote  as  a  proprietor :  and 
a  declaration  by  ■neb  chairman  that  a  resolation  ha«  been  carried  or  negatived  shall  be  sufficient 
evidence  of  the  fact,  unless  a  poll  be  demanded  by  three  proprietors.  If  such  poll  be  demanded, 
the  same  sball  be  taken  in  such  manner  as  the  ehairman  of  the  meeting  shall  direct :  and  the 
reeult  of  tb«  poll,  eertifled  under  the  hand  of  such  chairman,  shall  be  conoluslve  as  the  resolu- 
tion of  the  nateeting. 

28.  Notieet,] — All  notices  shall  be  in  writing,  or  in  print,  or  partly  in  writing  and  partly  in 
print:  and  all  notices  to  the  proprietors  shall,  with  respect  to  any  s'.are  or  shares  to  which  suck 
persons  are  jointly  entitled,  be  given  to  whichever  of  the  said  persons  is  named  first  in  tb« 
ivgister ;  and  notiee  so  given  shall  be  sufficient  notiee  to  all  the  proprietors  of  such  share  or 
shares. 

37.  ErrorM."] — AU  acts  done  by  any  meeting  of  proprietors,  or  by  the  trastees ,  or  any  persop 
or  persons  acting  as  a  trustee  or  trustees,  shall,  notwithstanding  it  may  be  afterwards  discovered 
that  there  was  some  defect  in  the  calling  of  or  proceedings  at  such  meeting,  or  in  the  appoint- 
■lent  or  qaalification  of  sncb  trustees  or  any  of  them,  or  persons  or  person  aeting  as  such 
Irostees  or  trustee,  be  as  valid  as  if  no  sueb  defect  had  existed. 

28.  HeHrtment  of  friMtec*.] — Any  trustee  may  retire  from  office  by  giving  notice  in  writing 
of  such  bjs  desire;  such  notice  to  be  directed  ''To  the  trustees  of  the  Sheffield  Music  Hall," 
and  to  be  left  for  tbem  with  the  chairman  or  secretary,  or  sent  through  the  general  post  office 
directed  "  To  the  secretary  of  the  Music  Hall  Trustees,  Sheffield."  Whenever  a  trustee  shall 
eease  to  be  a  proprietor,  he  sball  then  ipso  facto  cease  to  be  a  trustee. 

29.  A«v  CriMCeM.] — When  by  death  or  otherwise  the  trustees  shaU  be  reduced  to  three  in 
somber,  a  special  meeting  of  the  proprietors  shall  be  convened ;  and  at  that  meeting  such  a 
number  of  new  trustees  shall  be  elected  as  the  meeting  shall  think  proper,  but  so,  however,  that 
the  total  nnmber  of  trustees  shall  not  exceed  twelve. 

.  80.  TrmMt€99  net  ditqmali/ud  from  havtHg  »kartt,] — Every  trustee  may  purebase  or  acquire 
shares  in  all  respects  as  if  he  were  not  a  trustee,  any  rule  of  law  or  equity  to  tbe  contrary, 
notwithstanding. 

31.  Interpretalifm.] — Whenever,  in  any  of  the  foregoing  or  following  rules,  words  or  expressions 
sre  used  importing  the  singular  number  only,  or  the  plural  number  only,  or  males  only,  such  words 
or  expressions  shall  be  eonstroed  to  inelnde  several  persons  as  well  as  one  person,  and  the  eon- 
verse,  and  females  as  well  as  males,  and  bodies  corporate  as  well  as  individuals,  unless  it  be 
otherwise  speciaUy  provided,  or  there  be  something  in  the  subject  or  contract  repugnant  to  such 
construction. 

82.  PaHif  exeeHting  hound,  thongh  all  propnetor»  do  not  tignJ] — ff  all  iht  proprittort  o/wharu 
i»  the  Sheffield  JUmnie  Ball  •hall  not  eateeutM  tktM  ]»r«Mttl4,  the  9anM  tkatl  nevertkeU—  hind  alt  fAe 
partUe  toAo  do  execute  the  eame ;  and  the  eame  proportion  ^f  majorit%t9  of  the  partite  who  do 
M  execute  ehall  bind  the  whole  o/  them,  ae  are  hereinbefore  appointed  to  bind  the  whole  bodg  of 
pmprittore, 

33.  Arbitrntion  elauee,'] — Whenever  any  dispute  shall  arise  between  any  proprietors  or  other 
persons  for  the  time  being  aiTeoted  by  the  rules  in  force  concerning  the  Sheffield  Music  Hall,  the 
qaeetion  in  dispute  or  difference  shall  be  referred  to  two  arbitrators,  one  to  be  appointed  by 
each  party,  or  an  umpire  to  be  appointed  by  the  two  arbitrators  before  they  proceed  with  this 
reference ;  and  the  decision  of  the  said  arbitrators  or  umpire,  as  the  case  may  be,  shall  be  final 
and  bind  the  contending  parties,  and  settle  the  liability  to  defray  all  the  expenses  attendin[; 
such  reference :  and  such  award  may  at  the  instanoe  of  any  party  interested  therein  be  made  a 
rule  of  one  of  Her  Majesty's  Courts  at  Westminster:  and,  if  either  party  in  differenoe  shall 
neglect  to  appoint  an  arbitrator  for  twenty-one  days  after  the  appointment  notified  to  such 
party  of  an  arbitrator  by  the  other  party,  then  an  arbitrator  appointed  by  the  arbitrator  so 
chosen  shall  be  as  competent  to  t'g  m  all  respects  as  if  he  had  been  chosen  by  the  necessary 
part/. 
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*1911  ^^^  shareholders :  *and  that  the  only  deed  before  the  Coart 
^  was  the  original  deed  of  1828. 

6.  It  was  also  argued,  on  behalf  of  the  claimants,  that  even  if  the 
effect  of  the  deed  of  the  13tb  of  June  was,  to  create  a  body  of  trustees 
*1091  ^^^  ^^^  purposes  *tjerein  named,  such  creation  would  not 

^  destroy  tne  equitable  freehold  interests  of  the  claimant  and  his 
co-proprietors  in  the  Music  Hall. 

7.  For  the  respondent  it  was  argued,  that,  the  proprietors  being 
«..  Qo-.   resident  in  various  distant  places,  and  ^inasmuch  as  it  would 

-'  in  all  probability  be  long  before  the  deed  of  1864  could  be 
executed  by  all  of  them,  clause  82  of  that  deed  was  inserted  for  the 
very  purpose  of  making  the  deed  valid  and  effectual  as  to  the  shares 
*1941  ^^  t^ose  who  from  time  to  time  executed  it,  *even  although  not 

-'  executed  by  all  the  proprietors,  but  that  all  the  present  claim- 
ants had  executed  the  deea  of  1864,  and  their  shares  were  therefore 
liable  to  the  operation  ol  it :  that  each  proprietor  of  an  undivided 
^1951   ^^^^^  share  was  competent  to  execute  a  deed  ^declaring  trusts 

^  respecting  his  share,  and  that^  on  the  execution  of  such  deed, 
his  share  would  be  liable  to  such  trusts ;  that  what  one  could  do  with- 
6F.t  the  concurrence  of  all,  any  intermediate  number  of  proprietors 
*1961  ^^^^^  ^^  without  the  concurrence  of  all,  and  bind  their  *own 

-'  shares  as  effectually  as  all  the  shares  would  be  bound  by  the 
execution  of  all ;  and  that,  in  this  instance,  a  majority  of  the  share- 
holders holding  a  majority  of  the  shares,  and  all  the  new  trustees,  had 
executed  the  deed  of  1864,  and  they  had  therefore  practically  the 
power  and  control  in  their  hands. 
*1971       *^'  ^^^^^  these  circumstances,  the  revising  barrister  was 

-'  of  opinion  that  the  claimant  ought  not  to  have  been  on  the 
register,  ana  expunged  his  vote.  If  the  Court  should  be  of  opinion 
that  the  said  Charles  Stanley  and  the  other  four  claimants  were  not 
*1981  ^^^^^^^^^^  *under  the  provisions  of  the  said  deed  of  the  18th 

^  of  June,  1864,  the  register  was  to  be  amended  by  the  insertioa 
of  the  names  of  the  said  Charles  Stanley  and  the  other  four  claim- 
ants ;  but,  if  the  Court  should  be  of  opinion  that  they  were  disquali- 
fied by  that  deed,  then  the  register  was  to  remain  as  amended  by  the 
revising  barrister. 

9.  The  cases  of  the  other  four  claimants  were  consolidated  with  the 
principal  case. 

Cleasby,  Q.  C,  for  the  appellant. — The  main  question  is,  whether 
this  case  is  governed  by  the  decision  in  Bennett,  app.,  Blain,  resp., 
15  C.  B.  N.  S.  518  (E.  C.  L.  R.  vol.  109),  1  Hopw.  k  Ph.  85,  where 
this  Court  held  that  the  members  of  a  Company  provisionally  regis- 
tered under  the  7  &  8  Vict,  c  110,  s.  58,  established  for  the  erection 
of  a  corn  exchange  at  Manchestet,  under  a  deed  of  settlement  which 
gave  them  only  a  right  to  a  share  of  profits, — the  real  estate  of  the 
Company  being  vested  in  trustees^  and  the  management  in  a  commit- 
tee,— had  no  such  equitable  interest  in  land  as  to  entitle  them  to  be 
registered.  It  is  submitted  that  it  is  not,  inasmuch  as  the  whole  scope  of 
the  deed  here  shows  that  the  claimant  has  an  interest  in  land.  It  appears 
that  the  Sheffield  Music  Hall  was  by  a  deed  of  the  2d  of  October,  1820, 
vested  in  certain  persons  in  undivided  shares,  in  fee.  Under  this  deed, 
it  was  conceded  that  each  shareholder  was  entitled  to  be  registered. 
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The  question  is,  whether  the  subsequent  deed  of  June  18th,  r^-iAQ 
♦1864,  deprives  them  of  that  right.  On  the  part  of  the  appel-  ^ 
lant,  it  is  submitted  that  the  deed  was  not  intended  to  alter  the  equita- 
ble rights  of  the  parties,  but  merely  to  vary  the  mode  of  management 
of  the  Hall.  After  reciting  the  interest  which  the  parties  of  the  first 
part, — the  shareholders, — had  in  the  premises,  and  that  they  had 
agreed  amongst  themselves  that  *'  the  said  piece  of  land,  Music  Hall, 
hereditaments,  and  premises/'  should  be  settled  upon  the  trusts  there- 
inafter appearing,  the  deed  witnesses,  that,  in  consideration  of  the 
premises,  '*  the  parties  thereto  of  the  first  part  did,  for  themselves, 
their  heirs,  &c.,  mutually  and  reciprocally  agree  each  of  them  with 
the  other  and  others  of  them,  his  and  their  heirs,  &c.,  and  such  of 
them  as  were  not  parties  thereto  of  the  second  part  did  for  themselves, 
&c.,  severally  agree  with  the  parties  thereto  of  the  second  part  (the 
trustees),  their  heirs,  &c.,  that  all  that  piece  of  land.  Music  Hall, 
buildings,  and  hereditaments  comprised  in  and  assured  by  the  said 
indenture  of  the  2d  of  October,  1828,  or  mentioned  or  intended  so  to 
be,  together  with  all  the  rights,  members,  and  appurtenances  thereto, 
and  all  the  shares,  estates,  and  interests  of  the  said  parties  thereto 
of  the  first  part  and  each  of  them  therein,  and  also  any  nereditaments 
and  premises  thereafter  acquired  by  the  trustees  should  be," — not  con- 
veyed, assigned,  and  assured  to  the  said  trustees,  but, — "  governed 
by  the  rules  thereinafter  appearing," — one  of  which  is,  that  the  fee- 
simple  and  inheritance  of  the  Sheffield  Music  Hall  should  be  vested 
in  themselves  of  any  of  their  body  for  the  time  being,  or  in  such  per- 
son or  persons  as  they  should  think  proper ;  another,  that  they  should 
receive  the  rents  and  profits,  and  divide  the  same  amongst  the  share- 
holders; and  another,  that  they  should  generally  deal  with  and 
manage  the  Sheffield  Music  Hall  as  if  they  were  the  absolute  benefi- 
cial owners  thereof.  *[Williams,  J. — The  trustees  are  to  t^oaa 
receive  and  divide  the  net  proceeds.  Would  not  the  principle  '■ 
of  Myers  v.  Perigal,  11  C.  B.  90  (E.  C.  L.  R.  vol.  73),  16  Simons  533, 
2  De  Gex,  McN.  k  G.  599,  apply,  viz.,  that  the  shareholders  took  only 
an  interest  in  a  share  of  the  profits?]  Each  shareholder,  it  is  sub- 
mitted, still  continues  the  equitable  proprietor  of  a  share  in  the  Music 
Hall, — an  interest  in  the  realty.  The  question  is,  whether  there  is  a 
trust  in  the  land,  or  only  in  the  result, — the  profits.  The  only  object 
of  the  deed  of  the  18th  of  June,  1864,  was,  to  regulate  the  future 
management  of  the  concern,  for  the  benefit  of  the  shareholders. 
There  is  nothing,  therefore,  to  bring  the  case  within  the  rule  laid 
down  in  Bennett,  app.,  Blain,  resp..  The  Court  there  properly  held 
the  shares  to  be  personal  estate.  The  deed  expressly  declared  that 
they  should  be  so  treated.  Further,  it  admits  of  considerable  argu- 
ment whether  the  deed  of  the  13th  of  June,  1864,  could  have  any 
operation  at  all  until  signed  by  all  the  shareholders.  But  for  Bule 
32,  which  provides,  that,  **if  all  the  proprietors  of  shares  in  the  Shef- 
field Music  Hall  shall  not  execute  these  presents,  the  same  shall 
nevertheless  bind  all  the  parties  who  do  execute  the  same,"  this  objec- 
tion would  have  been  unanswerable.  That  clause,  however,  may 
well  operate  to  bind  those  who  have  executed  the  deed  so  far  as 
regards  the  management  of  the  property,  without  operating  to  convey 
the  property  until  all  the  shareholders  had  executed  it. 
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Hannen,  for  the  respondent. — "We  begin  with  this,  that  the  legal 
estate  in  these  premises  was  originally  vested  in  a  trustee,  who  had 
power  to  revise  a  sum  of  money  by  mortgage,  and  who  has  exercised 
that  power.  In  order  to  ascertain  what  interest  the  cestuis  que  trust 
have,  we  must  look  at  what  they  have  agreed  to.  They  have  agreed 
amongst  themselves  that  the  property  shall  remain  vested  in  trustees, 
*2011  ^^^  ^^^  ^income  be  applied  in  a  particular  manner.  The  ope- 
-'  rative  part  of  the  deed  is  that  which  declares  that  the  land, 
Music  Hall,  &c.,  "shall  be  governed  by  the  rules  hereinafter  appear- 
ing." These  rules  show  that  the  property,  and  the  sole  control  and 
management  thereof,  were  vested  in  the  trustees,  and  that  all  the 
interest  the  shareholders  have  or  can  have,  is,  a  participation  in  the 
net  profits  according  to  the  amount  of  their  respective  shares.  The 
decision  of  the  revising  barrister  proceeded  on  the  ground  that  the 

f  resent  case  falls  within  the  principle  of  Eiennett,  app.,  Blain,  resp. 
t  is  impossible  to  distinguish  the  two  cases.  The  rules  there  corre- 
spond as  nearly  as  may  be  with  those  in  the  present  case,  except  that 
there  the  general  b(xiy  of  proprietors  had  a  much  greater  control  over 
the  receipts  than  here.  The  dividends  were  to  be  declared  by  a  gene- 
ral annual  meeting.  In  the  argument  of  that  case,  Bligh  v.  Brent,  3 
Y.  &  C.  268,  Watson  v.  Spratley.  10  Exch.  222,t  Myers  v.  Perigal,  II 
C.  B.  90  (E.  C.  L.  R.  vol.  73),  16  Simons  533,  2  De  Gex,  M'N.  &  G. 
599,  and  Baxter,  app.,  Brown  (or  Newman),  resp.,  7  M.  &  G.  198  (E. 
C.  L.  R.  vol.  49),  8  Scott  N.  R.  1019, 1  Lutw.  Reg.  Gas.  287,  were  cited : 
and  Williams,  J.,  in  giving  judgment,  says:  **  This  case  must  be  gov- 
erned by  the  principle  which  has  been  established  in  the  several  cases 
which  have  been  referred  to  in  the  course  of  the  argument,  and  espe- 
cially in  the  case  of  Edwards  v.  Hall,  6  De  Gex,  M'N.  &  G.  74.  where 
it  was  held  by  Lord  Cranworth,  upon  a  careful  review  of  all  the 
authorities,  that  shares  in  joint-stock  companies, — canal,  waterworks, 
and  gas-light  companies, — are  not  an  estate  or  interest  in  land,  within 
the  meaning  of  the  Statute  of  Mortmain  [9  G.  2,  c.  36],  whether  the 
Act  of  Parliament  incorporating  the  company  does  or  does  not  con- 
tain a  clause  declaring  the  shares  to  be  personal  estate.  That  principle 
*2021  ^*^'  ^^  Myers  v.  Perigal,  been  solemnly  *decided  to  apply 
-'  equally  to  a  company  not  incorporated  by  Act  of  Parlia- 
ment. The  principle  established  by  these  cases  is  this,  that  a  share- 
holder in  a  company  of  this  description  has  no  direct  interest  in  or 
right  to  any  specific  portion  of  the  property  of  the  company,  but  only 
a  right  to  receive  a  share  of  the  profits.  Applying  that  principle  to 
the  present  case,  it  seems  to  me,  that,  according  to  the  terms  of  the 
deed  of  settlement  which  governs  the  afiairs  of  this  company,  the 
income  of  the  real  estate  in  respect  of  which  the  franchise  is  claimed, 
is  to  be  taken  by  the  committee  appointed  to  conduct  the  business  of 
the  company :  and  they,  having  received  the  income,  and  made  the 
necessary  disbursements  for  carrying  on  the  concern,  are  to  pay  over 
the  balance  to  and  amongst  the  shareholders.  What  each  shareholder 
is  entitled  to,  therefore,  is,  not  any  particular  income  arising  from  the 
land  held  by  the  trustees.  Neither  in  law  nor  in  equity  is  he  so 
entitled.  All  he  is  entitled  to  is  a  proportionate  share  of  the  profits. 
According,  therefore,  to  the  principle  which  led  the  Courts  in  those 
cases  to  hold  that  shares  in  the  companies  which  came  under  considerr 
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atioQ  before  them  did  not  constitute  an  interest  in  land,  I  am  of  opinion 
that  the  shareholders  in  this  case  have  no  such  interest,  legal  or  equita- 
ble, in  this  land,  or  in  the  income  arising  from  it,  as  to  confer  upon 
them  the  franchise."  It  is  impossible  to  have  a  statement  of  the  prin- 
ciple of  law  more  closely  applicable  to  this  case.  The  other  point  is 
founded  upon  a  fallacy.  It  is  assumed  that  the  deed  is  to  have  no 
operation  at  all  until  the  whole  of  the  shareholders  or  proprietors 
have  executed  it.     The  82d  rule  shows  that  that  is  not  so. 

Cleasby,  in  reply. — Baron  Martin's  judgment  in  Watson  v.  Spratley 
is  strongly  in  favour  of  the  appellant.  *The  matter  was  much  r«oo<{ 
considered  in  Baxter,  app.,  Brown  (or  Newman),  resp.,  which  '- 
was  the  case  of  a  partnership  in  a  mill,  the  property  being  vested  in 
one  partner  as  trustee  for  the  others,  with  powers  of  management 
very  similar,  to  those  contained  in  this  deed  :  and  the  Court  held  that 
each  partner  had  an  interest  in  the  realty  corresponding  with  the 
amount  of  shares  held  by  him  in  the  partnership.  [Keating,  J.— ^ 
Lord  St.  Leonards  did  not  quite  agree  with  the  decision  of  this  court 
in  that  case:  see  Myers  v.  Perigal,  2  De  Gex,  M'N.  & G.  599.]  Tindal, 
C.  J.,  puts  the  right  of  the  claimants  in  that  case  to  vote  upon  this 
ground, — "that  the  property  of  which  the  trustees  are  seised  in  trust 
for  the  benefit  of  the  shareholders  who  form  the  copartnership,  is 
freehold  land ;  that  the  copartners  by  their  committee  are  in  posses- 
sion thereof;  that  the  trusts  declarea  by  the  deed  are  no  more  than 
agreements  and  regulations  entered  into  between  the  copartners  for 
the  better  carrying  on  their  joint  trade  by  the  means  of  such  land  and 
the  mill  erected  thereon,  and  are  not  trusts  inconsistent  with  an  equita- 
ble seisin  of  the  freehold  in  the  copartners."  And,  in  the  course  6f 
the  argument,  Cresswell,  J.,  puts  the  test, — are  they  trustees  of  the 
land  itself?  The  rules  here  are  merely  rules  for  the  management  of 
the  concern  amongst  the  parties  themselves,  and  aftbrd  no  legitimate 
argament  against  the  appellant.  He  had  confessedly  an  interest  iii 
the  land  at  starting ;  and  he  has  never  parted  with  that  interest.  It 
is  not  like  the  case  of  an  ordinary  joint-stock  company. 

£blb,  C.  J. — ^I  am  of  opinion  that  the  decision  of  the  revising  bar- 
rister in  this  case  should  be  affirmed.  Looking  at  the  provisions  in 
this  deed  and  at  those  of  the  deed  in  the  case  of  Bennett,  app.,  Blain^ 
resp.,  it  appears  to  me  that  the  two  deeds  are  substantially  the  r^nnx 
*8aine,  and  vest  substautially  the  same  interest  in  the  share-  '- 
holders  in  the  respective  speculations,  viz.,  an  interest  in  the  profits 
which  result  from  the  management  of  the  trustees.  I  take  the  prin*- 
ciple  laid  down  by  my  Brother  Williams  in  Bennett,  app.,  Blain,  resp., 
to  be  sound  law,  and  to  be  decisive  of  this  case.  He  lays  it  down^ 
that,  under  deeds  of  this  description,  the  shareholders  have  no  direct 
interest,  either  legal  or  equitable,  in  the  land,  but  only  a  right  to  par- 
ticipate in  the  profits  of  the  concern.  The  circumstance  of  the  deed 
not  having  been  executed  by  the  whole  of  the  shareholders  is  not 
available  for  the  purposes  of  the  appellant;  for,  the  S2d  rule  provides 
that,  ''if  all  the  proprietors  of  shares  in  the  Sheffield  Music  Hall 
should  not  execute  these  presents,  the  same  shall  nevertheless  bind 
all  the  parties  who  do  execute  the  same.''  I  think  that  provision  pre* 
eludes  the  appellant  from  taking  any  benefit  from  that  point. 

Williams,  J  — I  concur  with  my  Lord  in  thinking  that  we  are 


204  FREEMAN,  App.,  GAINSFORD,  Rbsp:    H.  T.  1865. 

boand  by  the  case  of  Bennett,  app^  Blain,  reap.  Tbe  principle  on 
which  that  decision  proceeded  is  precisely  applicable  to  the  present 
case,  viz.,  that  the  trusts  on  which  the  equitable  claim  in  question  is 
founded,  give  the  shareholders  no  direct  right  to  any  portion  of  the 
receipts  of  the  Music  Hall,  but  only  to  a-  proportionate  share  of  tbe 
net  profits.  It  is  upon  that  principle  that  a  long  series  of  cases  on 
the  Mortmain  Act  was  based.  I  think  it  is  impossible  to  distinguish 
this  case  from  Bennett,  app.,  Blain,  resp. 

WiLLBS,  J. — ^I  am  entirely  of  the  same  opinion :  and  I  give  mj 
judgment  in  the  language  of  my  Brother  Williams  in  Bennett,  app., 
Blain,  resp., — "  A  shareholder  in  a  company  of  this  description  has  no 
*2051  ^^^®^^  interest  in  or  right  to  any  specific  portion  of  the  *pro- 
^  perty  of  the  company,  but  only  a  right  to  receive  a  share  ot 
the  profits." 

Keating,  J. — ^I  am  of  the  same  opinion.  I  can  see  nothing  in  the 
deed  regulating  the  affairs  of  the  Sheffield  Music  Hall,  to  distinguish 
this  case  in  principle  from  that  of  Bennett,  app.,  Blain,  resp. 

Decision  affirmed,  without  costs. 


Borough  of  New  Wiin)80B. 

THOMAS  SCOTT,  Appellant ;  BENJAMIN  C.  DURANT, 

Respondent.    Jan.  17. 

The  Court  eannot  ootertaln  an  appeal  against  a  deoiiion  of  a  revising  barrister  unless  tke 
reqnirements  of  the  42d  section  of  the  0  A  7  Vict  c  18  bare  been  duly  complied  with,  or  thent 
be  a  olear  and  nneqnirooal  consent  to  waiFc  the  perfonnanee  of  them. 

This  case  having  been  set  down  in  the  list  of  appeals  for  argument 
in  Michaelmas  Term  last, 

J.  0.  OriffUs^  on  behalf  of  the  respondent,  obtained  a  rule  calling 
upon  the  appellant  to  show  cause  why  the  case  should  not  be  struck 
out  of  the  list  of  appeals,  on  the  grounds, — that  there  was  no  notice 
in  writing  given  by  or  on  behalf  of  the  appellant  to  the  revising 
barrister  in  Court ;  that  the  revising  barrister  did  not  state  the  case 
for  his  decision,  or  read  the  statement,  or  endorse  or  sign  it  in  open 
Court,  or  as  required  by  the  statute  6  &  7  Yict.  c.  18,  s.  42 ;  that  the 
requirements  oi  the  44th  section  of  the  statute  were  not  complied 
with,  and  no  declarations  were  signed,  and  no  respotident  or  appellant 
was  appointed,  as  required  by  the  last-mentioned  section ;  and  that  the 
said  B.  C.  Burant  had  been  improperly  entered  as  the  respondent. 
*2061  ^^^  i^^t^A  disclosed  by  the  affidavits  upon  which  the  *motioa 
J  was  founded,  were  as  follows : — Mr.  Burant  duly  objected  to 
the' names  of  Thomas  Soott  and  six  others  being  retained  on  the  list 
of  voters  for  the  borough  of  New  Windsor.  At  a  Court  held  by 
adjournment  on  the  28th  of  October,  1864,  after  hearing  evidence  and 
arguments  in  support  and  in  opposition  to  the  objections,  the  revising 
barrister  decided  against  some  of  the  objections,  but  held  one  of  them 
to  be  fatal,  and  accordingly  struck  out  the  names  of  the  persons 
objected  to.'  After  the  decision,  the  attorney  for  the  voters  verbally 
applied  to  the  revising  barrister  for  a  case.    The  latter  stated  that  he 
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would  grant  a  case  if  a  question  of  law  coald  be  raised,  and  said  that, 
if  a  case  was  taken,  it  must  be  submitted  to  Mr.  Rogers  (a  solicitor  of 
Beading,  who  had  appeared  for  Durant)  for  revision,  and  that  he 
should  have  an  opportunity  of  raising  the  points  which  had  been 
decided  against  him.  Nothing  more  was  done  during  the  sitting  of 
the  Court,  or  at  the  rising  thereof,  beyond  a  further  verbal  statement 
made  on  behalf  of  the  persons  so  struck  out.  that  they  intended  to 
take  a  case  and  prosecute  the  appeal  On  the  4th  of  November, 
between  11  and  12  o'clock  in  the  morning,  Mr.  Long  (the  appellant's 
agent)  brought  Durant  a  case  which  be  said  had  been  prepared  and 
perused  but  not  finally  settled  by  the  revising  barrister,  and  requested 
him  to  see  Mr.  Rogers,  at  Reading,  and  obtain  his  approval  thereof; 
saying  that  he  must  have  it  back  in  the  evening  of  that  day,  by  post- 
time.  Durant  accordingly  at  once  proceeded  to  Reading,  but  found 
that  Mr.  Rogers  would  not  be  at  home  until  the  following  day ;  and, 
on  his  return  to  Windsor  in  the  evening,  he  communicated  to  Mr. 
Long  the  result  of  his  journey,  and  told  him  he  could  neither  approve 
nor  disapprove  of  the  case,  and  that,  as  it  was  distinctly  understood 
that  Mr.  Rogers  was  to  have  the  case  submitted  to  him  for  r«oAiv 
*his  approval  on  his  (Durant's)  behalf  before  it  was  signed  by  '■ 
the  revising  barrister,  he  (Durant)  could  not  take  upon  himself  the 
responsibility  of  assenting  to  the  case  as  drawn  up,  and  declined  to 
sign  it.  On  Saturday  evening,  the  5th  of  November, — which  was  the 
last  day  for  lodging  appeals  under  the  statute, — Mr.  Long  called  on 
Durant,  and  said  he  had  got  the  revising  barrister  to  sign  the  case: 
and  he  handed  to  him  a  document  purporting  to  be  a  copy  of  the  case 
as  altered  and  settled  and  signed  by  the  revising  barrister,  and  which 
Mr.  Long  said  he  had  lodged.  No  notice  in  writing  of  the  desire  of 
the  parties  whose  names  were  so  struck  out,  to  appeal,  was  given 
either  by  themselves  or  by  any  other  person  on  their  behalf  to  the 
said  revising  barrister  in  Court,  before  the  rising  of  the  Court,  on  the 
same  day  on  which  the  decision  of  the  revising  barrister  striking  out 
the  said  names  was  pronounced.  The  revising  barrister  did  not  state 
iu  writing  the  facts  and  his  decision,  and  did  not  read  the  said  state- 
ment in  open  Court  to  the  appellants,  and  did  not  then  and  there  sign 
the  same.  The  appellant  did  not  at  the  same  time  make  a  declaration 
in  writing  under  his  hand  to  the  effect  mentioned  in  the  42d  section 
of  the  6  &  7  Vict.  c.  18 ;  and  the  revising  barrister  did  not  then 
endorse  upon  any  statement  the  name  of  the  borough  and  of  the  parish 
to  which  the  same  related,  or  the  Christian  and  surname  and  place  of 
abode  of  the  appellant  and  of  the  raspondent,  and  did  not  then  and 
there  sign  and  date  any  such  endorsement ;  and  the  revising  barrister 
did  not  there  and  then  deliver  any  such  statement,  with  any  such 
endorsement  thereon,  to  the  appellant,  to  be  by  him  transmitted  to 
this  Court,  as  directed  by  the  statute ;  nor  did  he  direct  the  cases  of 
the  other  parties  to  be  consolidated  with  this  appeal.  There  was  no 
understanaing  between  the  parties  whose  names  were  struck  r4ioQQ 
^out  as  aforesaid,  or  their  agents,  and  Durant  or  his  agent,  that  '- 
any  of  the  formalities  required  by  the  statute  should  be  dispensed 
with. 
The  42d,  43d,  and  44th  sections  of  the  6  &  7  Vict.  c.  18  were 
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referred  to;  and  it  was  submitted  that  they  were  imperative,  and 
such  as  could  not  be  dispensed  with,  even  by  consent. 

Erls,  C.  J. — You  may  take  a  rule :  if  the  statement  was  considered 
as  having  been  written  down  at  the  time,  I  incline  to  think  it  might 
be  done  nunc  pro  tunc.  I  see  nothing  in  the  statute  to  require  us  to 
press  with  undue  rigour.  We  will  do  our  utmost  to  do  substantial 
justice  between  the  parties. 

*2091  ^'  ^^^  ^^w  showed  cau8e.(a) — The  question  *turns  upon 
-'  the  construction  of  three  sections  of  the  6  &  7  Vict.  c.  18, 
which  it  is  contended  on  the  other  side  are  imperative.  The  42d  sec- 
tion enacts  that  "  it  shall  be  lawful  for  any  person  who,  under  the 
provisions  thereinbefore  contained,  shall  have  made  any  claim  to 
have  his  name  inserted  in  any  list,  or  made  any  objection  to  any 
other  person  as  not  entitled  to  have  his  name  inserted  in  any  list,  or 
whose  name  shall  have  been  expunged  from  any  list,  and  who  in  any 
such  case  shall  be  aggrieved  by  or  dissatisfied  with  any  decision  of 
any  revising  barrister  on  any  point  of  law  material  to  the  result  of 
such  case,  either  by  himself  or  by  some  person  on  his  behalf,  to  give 
to  the  revising  barrister,  in  Court,  before  the  rising  of  the  said  Courts 
on  the  same  day  on  which  such  decision  shall  have  been  pronounced, 
a  notice  in  writing  that  he  is  desirous  to  appeal,  and  in  such  notice 
shall  shortly  state  the  decision  against  which  he  desires  to  appeal ; 
and  the  revising  barrister  thereupon,  if  he  thinks  it  reasonable  and 
proper  that  such  appeal  should  be  entertained,  shall  state  in  writing 
the  facts  which,  according  to  his  judgment,  shall  have  been  estab- 
lished by  the  evidence  in  the  case,  and  which  shall  be  material  to  the 
matter  in  question,  and  shall  also  state  in  writing  his  decision  upon 
the  whole  case,  and  also  his  decisicft  upon  the  point  of  law  in  ques- 
tion appealed  against;  and  such  statement  shall  be  made  as  nearly  as 
conveniently  may  be  in  like  manner  as  is  now  usual  in  stating  any 
*2101  ^P^^^'  ^^^  ^^^  ^^^  opinion  *of  the  Court  of  Queen^s  Bench 
^  upon  any  decision  of  any  Court  of  Quarter  Sessions ;  and  the 
said  barrister  shall  read  the  said  statement  to  the  appellant  in  open 
Court,  and  shall  then  and  there  sign  the  same ;  and  the  said  appel- 
lant, or  some  one  on  his  behalf,  shall  at  the  end  of  the  said  statement 

(a)  The  aflEldarits  in  opposition  to  tlie  rale  itated  in  substsnee  that  both  Darant  and  Rog«n 
itated  in  open  Court  before  the  rev^islng  barrister  that  they  wonld  waire  all  objeotions  in  point 
of  form,  and  woald  appear  to  answer  the  appeal,  with  a  view  of  haring  the  decision  of  tbia 
Conrt  on  the  qaestion  raised,  and  that  they  did  not  insist  upon  a  notice  in  writing  of  the  deaira 
of  the  persons  whose  names  had  been  ol^ected  to  to  appeal  against  the  decision  of  ibe  reriaini^ 
barrister,  or  that  he  ought  to  state  the  facts  in  writing,  or  that  he  ought  to  read  the  statement 
of  facts  in  open  Conrt  to  the  said  persons  whose  names  bad  been  so  objected  to  as  aforesaid,  or 
that  he  ought  then  and  there  to  sign  the  same,  or  that  the  persons  whose  names  had  been  ao 
obj«oted  to  ought  to  malie  a  declaration  in  writing  under  their  handa  at  the  end  of  such  state- 
ment, or  that  the  said  barrister  ought  to  make  any  endorsements  upon  any  such  statement^  or 
that  the  said  barrister  should  then  and  there  sign  or  date  any  such  endorsement,  or  that  the 
said  barrister  should  then  and  there  deliTer  the  said  statement  to  the  appellants;  that  DursAt 
stated  in  open  Court  before  the  revising  barrister  that  he  would  consent  to  appear  as  respondent 
to  defend  the  appeals  upon  the  case  to  be  granted  by  the  revising  barrister,  and  that  the  several 
appeals  might  be  consolidated;  that  both  Durant  and  Rogers  stated  in  open  Court  that  ibcy 
would  agree  to  any  case  which  could  be  drawn  up,  so  as  to  have  the  case  fairly  argued ;  and 
that>  the  case  having  been  afterwards  signed  by  Uie  barrister  and  sent  to  Durant,  the  latter 
declined  to  sign  it 

In  other  retpeott  the  f  tatamenta  is  the  afidavit  flled  on  behalf  of  the  respondent  wera  not 
xmtro  verted. 
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make  a  declaration  in  writing  under  his  hand,  to  the  effect  following, 
that  is  to  say,  '  I  appeal  from  this  decision ;'  and  the  said  barrister 
shall  then  endorse  upon  any  such  statement  the  name  of  the  county 
and  polling-district,  or  dty  and  (a)  borough,  and  of  the  parish  or  town- 
ship to  which  the  same  shall  relate,  and  also  the  Christian  name  and 
sarname  and  place  of  abode  of  the  appellant  and  of  the  respondent  in 
the  matter  of  the  said  appeal,  and  shall  sign  and  date  such  endorse- 
ment ;  and  the  said  barrister  shall  deliver  such  statement,  with  such 
endorsement  thereon,  to  the  said  appellant,  to  be  by  him  transmitted 
to  Her  Majesty's  Court  of  Common  Pleas  at  Westminster  in  the  man- 
ner thereinafter  mentioned ;  and  the  said  barrister  shall  also  deliver 
a  copy  of  such  statement,  with  the  said  endorsement  thereon,  to  the 
respondent  in  such  appeal  who  shall  require  the  same."  The  48d 
section  enacts,  that,  '^  in  the  matter  of  every  such  appeal,  the  party 
in  whose  favour  the  decision  appealed  against  shall  have  been  given 
shall  be  the  respondent ;  but,  if  there  be  no  such  party,  or  if  such 
party,  or  some  one  on  his  behalf,  shall  in  open  Court  decline  and  state 
in  writing  that  he  declines  to  support  the  decision  appealed  against  as 
respondent,  then  and  in  every  such  case  it  shall  be  lawful  for  the  said 
revising  barrister  to  name  any  person  who  may  be  interested  io  the 
matter  of  the  said  appeal,  and  who  may  consent,  or  the  overseers  of 
any  parish  or  township,  or  the  town  clerk  of  any  city  or  borough,  to 
be,  and  such  person  so  consenting,  or  such  overseers  or  town  clerk 
respectively  so  named,  shall  be  deemed  to  *be  the  respondent  r^oii 
or  respondents  in  such  appeal.*'  And  s.  44  enacts,  that,  '*  if  it  >- 
shall  appear  to  any  revising  barrister  that  the  validity  of  any  number 
of  such  claims  or  objections  determined  by  him  at  any  Court  as  afore- 
said depends  and  has  been  decided  by  him  upon  the  same  point  or 
points  of  law,  and  the  parties,  or  any  of  them,  aggrieved  by  or  dis- 
satisfied with  his  decision  thereon,  shall  have  given  notice  of  an  inten- 
tion to  appeal  therefrom,  it  shall  in  such  case  be  lawful  for  the  said 
barrister  to  declare  that  the  appeals  against  such  decision  ought  to  be 
consolidated,  and  the  said  barrister  shall  in  such  case  state  in  writing 
the  case,  and  his  decision  thereon,  in  manner  hereinbefore  mentioned, 
and  that  several  appeals  depend  upon,  the  same  decision,  and  ought 
to  be  consolidated,  and  shall  read  such  statement,  and  sign  the  same 
as  hereinbefore  [s.  42]  mentioned,  and  thereupon  it  shall  be  lawful  for 
the  said  barrister  to  name  any  person  interested,  and  consenting,  for 
and  on  behalf  of  himself  and  all  other  persons  in  like  manner  inte- 
rested in  such  appeals,  to  be  the  appellant  or  respondent  respectively 
io  such  consoliaated  appeal,  and  to  prosecute  or  answer  the  said 
appeal,  in  like  manner  as  any  appellant  or  respondent  might  in  his 
own  case  under  the  provisions  of  this  Act:  and  the  person  so  named 
appellant  in  such  consolidated  appeal,  or  some  one  on  his  behalf, 
shall,  at  the  end  of  the  said  statement,  make  and  sign  a  declaration  in 
the  forn  or  to  the  effect  following,  that  is  to  say, — '  I,  for  myself  and 
on  behaif  of  all  the  other  persons  who  are  interested  as  appellants  in. 
this  matter,  and  whose  names  are  hereunder  written,  do  appeal  against 
this  decision,  and  agree  to  prosecute  this  appeal :"  and  the  person  so 
named  respondent  in  such  consolidated  appeal,  or  some  one  on  his 
behalf,  shall  in  like  manner  make  and  sign  a  declaration  in  writing 

(«)  su. 
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♦2121  ^"  *^®  ^^^"*  ^^  *^  *^®  effect  *following, — '  I,  for  myself  and  on 
^  behalf  of  all  the  other  persons  interested  as  respondents  in  this 
matter,  and  whose  names  are  hereunder  written,  do  agree  to  appear 
and  answer  this  appeal :'  and  the  name,  and,  where  necessary,  the 
particulars  of  the  qualification  of  every  party  intended  to  bo  joined 
in  such  consolidated  appeal,  shall  be  written  under  the  aforesaid  decla- 
ration of  the  appellant  or  respondent  respectively  to  which  they  may 
respectively  refer :  Provided  always,  that  it  shall  be  lawful  for  the 
said  barrister,  if  necessary,  in  any  case  to  name  the  overseers  of  any 
parish  or  township,  or  the  town  clerk  of  any  city  or  borough,  to  be, 
and  they  or  he  so  named  shall  be,  the  respondents  or  respondent  in 
such  consolidated  appeal,  without  any  such  declaration  being  made 
or  signed  by  them  or  him  as  hereinbefore  mentioned."    It  will  be  con- 
tended on  the  part  of  the  appellant  that  these  provisions  are  impera- 
tive and  cannot  be  dispensed  with.    The  signature  of  the  barrister 
to  the  case  may  be  affixed  at  any  time.     [Keating,  J. — In  Withorn, 
app.,  Thomas,  resp.,  8  Scott  N.  R.  788,  7  M.  &  G.  1  (E.  C.  L.  R.  vol. 
49),  1  Lutw.  Beg.  Cas.  125,  an  amendment  was  made  in  Court  here.(a)] 
The  provisions  in  ss.  42  and  43,  it  is  submitted,  are  purely  directory. 
There  are  no  negative  words,  which  in  general  are  required  to  render 
*2131   ^  statute  imperative;  as  in  ss.  62  and  64,  which  latter  *pection 
^  this  Court  in  Autey,  app.,  Topham,  resp.,  7  Scott  N.  B.  402, 
6  M.  &  G.  1,  2  Lutw.  Beg.  Cas.  1,(6)  held  to  be  binding  upon  them. 
''  If,"  said  Tindal,  C.  J.,  in  that  case,  "  the  case  bad  stood  upon  the 
words  of  the  62d  section  alone,  we  might,  perhaps,  have  been  inclined 
to  hold  that  they  were  directory  only,  and  have  let  in  the  party  to 
prosecute  his  appeal :  but  then  comes  the  64th  section,  by  which  it 
is  provided  that  '  no  appeal  or  matter  of  appeal  shall  be  entertained 
or  heard,  unless  notice  shall  have  been  given  by  the  appellant  to  the 
Masters  of  the  Court,'  in  the  time  and  in  the  manner  mentioned  in  the 
62d  section, — words  so  express  and  positive,  that  I  do  not  see  how 
we  can  by  any  possibility  avoid  their  operation."    Beliance  will 
probably  be  placed  upon  the  case  of  In  re  Knowles  and  Uolden,  24 
Law  J.,  Exch.  228.    There  the  parties  to  a  plaint  in  a  County  Court 
appeared  before  a  Judge,  and  consented  to  a  reference,  without  object- 
ing to  the  want  of  jurisdiction,  but  one  of  them,  during  the  progress 
of  the  reference,  objected  to  the  jurisdiction  of  the  arbitrators  on  the 
ground  that  title  to  land  came  in  question,  but  the  arbitrators  never- 


Xa)  That  wm  to  enre  an  Mnbignity  In  the  stntemant  of  th«  ei 

In  Neuleton,  app.,  Barrell,  reap.,  8  Seott  N.  R.  738,  7  M.  A  0.  35, 1  Lutw.  Reg.  Cm,  157, 
the  Coart  revised  to  entertain  an  appeal  where  the  case  had  not  been  ngned  by  the  reruiog 
barrister.  See  also  Barton,  app.,  Brooks,  resp.,  11  C.  B.  41  (B.  C.  L.  R.  toI.  73),  3  Lutw.  Reg. 
Cas.  197,  and  Burton,  epp.,  Blake,  resp.,  11  C.  B.  47,  2  Lutw.  Reg.  Cas.  107. 

So,  as  to  the  signature  of  the  endorsement:  Wanklyn,  app.,  WoUett,  resp.,  4  C  B.  8€,  I 
Lutw.  Reg.  Cas.  597.  But  see  Pring,  app.,  Esteourty  resp.,  4  C.  B.  71  (B.  C.  L.  R.  yoL  55),  1 
Lutw.  Reg.  Cae.  605. 

(6)  See  Simpson,  app.,  Wilkinson,  resp.,  7  SeoU  N.  R.  406,  5  M.  *  G.  S,  n.  (B.  C.  L.  R.  toL 
44),  I  Lutw.  Reg.  Cas.  5 ;  CoMU,  app.,  Lewis,  resp.,  2  C.  B.  00  (B.  0.  L.  B.  yoL  52),  I  Latw. 
Reg.  Cas.  380(a);  Rawlins,  app.,  The  Orerseers  of  West  Derby,  resp.,  2  G.  B.  77, 1  Lutw. 
Reg.  Cas.  373 ;  Newton,  app..  The  Overseers  of  Mobberley,  resp.,  2  C.  B.  208, 1  Lutw.  Reg. 
Gas.  336;  Pring,  app.,  Bstoourty  resp.,  4  C.  B.  73  (E.  C.  L.  R.  vol.  50),  1  Lutw.  Reg.  Cum.  543; 
Norton,  app.,  The  Town  Clerk  of  Salisbury,  resp.,  4  C.  B.  32, 1  Lutw.  Beg.  Cas.  538;  Clarke, 
■pp.,  Beaton,  resp.,  5  C.  B.  76  (B.  C.  L.  R.  toI.  57).  But  see  Burton,  aq  |.,  Blake^  tmp.,  H  C 
B.  47  (K.  C.  L.  R.  ToL  73),  2  Lutw.  Reg.  Ca«.  197. 
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theless  proceeded  with  the  reference :  and  the  Court  granted  a  prohi- 
bition. There,  however,  there  was  no  jurisdiction  cU  the  commence- 
ment :  here  there  was.  And  this  was  the  ground  of  the  decision  in 
Andrewes  v.  Elliott,  5  Ellis  &  B.  502  (in  error,  6  Ellis  k  B.  .^.g. . 
'^'SSS).  If  consent  can  give  jurisdiction,  there  was  abundant  '- 
consent  here.  It  will  be  said  that  the  revising  barrister  had  no  juris- 
diction to  do  anything  after  the  last  day  of  October :  ss.  88,  41.  But 
those  provisions  apply  to  the  holding  of  Courts,  and  the  clauses  regu- 
lating the  appeal  came  after  them.  The  Irish  Registration  Act,  18  & 
14  Vict.  c.  69,  s.  46,  prescribes  the  time  of  holding  registry  sessions 
for  1851  between  the  1st  of  January  and  the  15th  of  February.  In 
Agnew,  app.,  Fowler,  resp.,  1  Irish  Common  Law  Rep.  462,  the  assist 
ant  barrister  signed  the  statement  of  facts  and  the  appeal  on  the  15th 
of  February;  and  it  was  held  that  he  had  no  jurisdiction,  and  that 
the  appeal  could  not  be  entertained.  But  there  the  mode  of  proceed- 
ing is  very  different ;  the  revising  takes  place  at  the  Sessions :  here,  it 
is  a  special  Court.  [Williams,  J. — Unless  you  can  rely  on  the  con- 
sent, I  fear  you  have  no  case.]  Many  cases  may  be  cited  where  an 
Act  of  Parliament  which  fixes  a  time  for  the  doing  of  an  act  has  been 
held  to  be  directory  only.  In  Freeman,  app.,  Read,  resp.,  80  Law 
J.,  M.  C.  123,  the  appellant  in  an  appeal  against  a  highway-rate 
entered  into  recognisances  to  pay  costs,  as  required  by  the  5  &  6  W. 
4,  e.  50,  s.  105.  The  appeal  was  heard  at  the  October  Sessions,  1858, 
when  the  Justices  confirmed  the  rate.  Nothing  was  said  at  those 
Sessions  as  to  costs ;  but  by  a  standing  order  of  Sessions,  made  in 
1848,  it  was  ordered  that  the  costs  of  every  appeal  tried  should  be 
taxed  by  the  clerk  of  the  peace  during  the  Sessions,  and  be  paid  by 
the  unsuccessful  party,  unless  the  Justices  who  tried  the  appeal  should 
order  to  the  contrary.  The  clerk  of  the  peace  certified  (under  the  11 
k  12  Vict.  c.  48,  s.  27),  that,  at  the  trial  in'Ootober,  1858,  the  Justices 
had  made  no  order  to  the  contrary,  and  that  the  solicitors  of  the 
respective  parties  had  agreed  that  the  costs  should  be  taxed  out  of 
Court;  that,  in  ♦April,  1859,  he  attended  the  respondent's  r^ois 
solicitor  and  taxed  his  costs  at  88/.  7«.,  the  appellant's  solicitor  '- 
having  objected  to  attend  the  taxation;  and  that  the  costs  had  not 
been  paid  to  him,  the  clerk  of  the  peace.  A  distress- warrant  having 
issueo,  on  application  by  the  respondent,  against  the  appellant,  for 
these  costs, — ^it  was  held  by  the  Court  of  Queen's  Bench  that  the  dis- 
tress-warrant had  properly  issued;  that  the  appellant,  by  consenting 
at  the  trial  that  the  costs  should  be  taxed  after  the  Sessions,  was  pre- 
cluded from  objecting  that  the  taxation  was  not  made  at  the  Sessions ; 
and  that  the  Justices  might  well  assume,  it  being  so  stated  in  the  cer- 
tificate of  the  clerk  of  the  peace,  that  the  appellant  had  consented. 
That  case  proceeded  in  a  great  measure  upon  the  authority  of  The 
Queen  v.  The  Shrewsbury  and  Hereford  Bailway  Company,  25  Law 
Times  65,  where  it  appeared  that  the  taxation  had  been  after  the  end 
of  the  Sessions,  by  consent;  and,  when  the  order  of  Sessions  was 
brought  up  for  execution,  and  the  party  who  had  so  consented  moved 
to  set  aside  the  order  on  account  of  such  taxation  after  the  end  of  the 
Sessions,  Lord  Campbell  refused  the  rule,  saying, — "  The  point  is  not 
now  whether  the  Sessions  had  jurisdiction  to  make  the  order,  but 
whether  the  appellants  are  not  precluded  by  the  Act  from  taking  the 


CASES 


ARGUED  AND  DETERMINED 


n  vu 


COURT  OF  COMMON  PLEAS, 


Bilarq  (Knni, 


n  TBI 


TWENTY-EIGHTH  YEAR  OF  THE  REIGN  OF  VICTORIA.    1865. 


The  Judges  who  usually  sat  in  banco  in  this  Term,  were,- 

ERLE,  0.  J.,  WiLLES,  J., 

Williams.  J.,  Keating,  J. 


MEMORANDA. 

In  consequence  of  continued  indisposition,  The  Hon.  Mr.  Justice 
Williams,  who  had  filled  the  office  of  puisne  Judge  of  the  Court  of 
Common  Pleas  since  Michaelmas  Term,  1846,  retired  from  the  Bench 
on  the  last  day  but  one  of  this  Term. 

He  was  subsequently  sworn  in  a  member  of  the  Judicial  Committee 
of  the  Privy  Council. 

Montague  Smi*:h,  Esq.,  one  of  Her  Majesty's  counsel  learned  in 
the  law,  was  shortly  afterwards  appointe<i  to  fill  the  vacancy  occa- 
sioned by  the  retirement  of  Mr.  Justice  Williams. 

On  being  coifed,  he  gave  rings  with  the  following  motto: — "Pro 
lege." 


^«w>rtT   nn   Be  COOPER  and   TILLOTSON'S   Acknowledgments. 
-^^J  Jan.  11 

Ar.  acknowledgment  by  a  married  woman,  ander  the  etatote  3  A  4  W.  4,  o.  74,  was  taken  ia 
the  eUte  of  Wisoonsin,  in  the  United  Statea  of  America.  The  affldayit  of  rerification  waa 
awom  before  '*  E.  B.  Quince,  notary  public,  Dane  county,  Wisconnin ;"  and  annexed  thereto  waa 
a  certificate,  signed  by  and  under  the  seal  of  the  secretary  of  sUte  for  Wisconsin,  that  E.  B. 
Quince  was  a  notary  public  in  Dane  county,  duly  appointed,  qualified,  and  empowered  by  the 
lans  of  that  state  to  administer  oaths  there. 
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The  Coaii  Allowed  tb«  doemnente  to  be  rooetyed  and  filed,  Uioiigh  not  ttrietly  in  oomplUnee 
vidi  the  rnle  of  Hilary  Term,  14  6.  8. 

Thxsb  acknowledgments  were  taken  at  Madison,  in  the  state  of 
Wisconsin,  in  the  United  States  of  America.  The  affidavit  of  verifi- 
cation was  sworn  at  Madison  before  E.  B.  Quince,  notary  public, 
Dane  county,  Wisconsin.  Annexed  thereto  was  a  certificate  signed 
bj  and  under  the  seal  of  Lucius  Fairchild,  Secretary  of  State  for  the 
state  of  Wisconsin,  in  the  United  States  of  America,  that  E.  B. 
Quince,  whose  name  appeared  subscribed  to  the  annexed  instrument, 
was  at  the  date  thereof  a  notary  public  in  Dane  county,  duly  appoint- 
ed, qualified,  and  empowered  by  the  laws  of  that  state. to  administer 
oaths,  take  acknowledgments,  &c.  &c. 

The  registrar  of  deeds  under  the  statute  8  &  4  W.  4,  c.  74,  having 
declined  to  enroll  the  certificates  of  acknowledgment,  on  the  ground 
that  the  affidavit  was  not  sworn  before  a  person  duly  authorized, 

McLeod  moved  that  he  might  be  directed  to  do  so.  He  submitted 
that  the  rule  of  Court  of  Hilary  Term,  14  G.  8,(a)  which  requires  that 
the  affidavit  of  ^acknowledgment  should  be  taken  before  some  r^oQI 
magistrate  of  the  place,  applies  only  to  our  own  colonies,  and  '- 
not  to  foreign  countries ;  and  that  all  the  Court  requires,  is,  to  be 
satisfied  that  the  party  administering  the  oath  is  qualified  by  law  so 
to  do,  which,  he  contended,  was  abundantly  testified  here  by  the 
notarial  certificate  and  the  state  seal  of  Wisconsin.  And  he  referred 
to  the  case  of  In  re  Birch  and  Bell,  6  Scott  185, 4  N.  C.  894  (E.  C.  L. 
£.  vol.  88),  where  the  Court  allow^  the  acknowledgment  of  a  married 
woman,  taken  at  Hamburgh,  to  be  filed,  with  an  affidavit  verifying 
the  certificate  of  the  due  taking  thereof,  in  the  German  language, 
sworn  before  the  proper  officer  there,  but  not  signed  by  the  deponent, 
— it  being  sworn,  that,  by  the  practice  of  the  country  the  affidavit  is 
never  signed  by  the  deponent,  [Willbs,  J.,  referred  to  Ex  parte 
Mary  Ann  Mann,  7  Scott  142,  5  N.  C.  226  (E.  C.  L.  R.  vol.  35), 
where  an  affidavit  verifying  the  taking  of  an  acknowledgment  by  a 
married  woman  in  the  state  of  Illinois,  U.  S.,  was  held  to  be  properly 
sworn  before  a  notary  public  of  that  plaoe.1 

Erlb,  C.  J. — In  this  case  the  acknowledgments  were  taken  at 
Madison,  in  the  state  of  Wisconsin,  in  the  United  States  of  America : 
and  the  affidavit  of  verification  was  sworn  at  Madison  before  a  notary 
public,  and  it  comes  to  us  accompanied  by  a  certificate  signed  by  and 
iinder  the  seal  of  the  secretary  of  state  for  the  state  of  Wisconsin, 
that  the  person  before  whom  it  was  sworn  is  a  notary  public  and  duly 
qualified  as  such  by  the  laws  of  the  state  to  administer  oaths  there. 
Aow,  the  rule  of  Hilary  Term,  14  G.  8,  requires  that  the  affidavit 
shall  be  sworn  either  before  some  person  auly  authorized  to  take 
affidavits  in  this  Court,  or  before  some  magistrate  of  the  place  where 
the  acknowledgment  is  taken,  having  authority  to  administer  an  oath, 

(<)  That  rala  proTidee,  '<  that,  if  tha  party  or  partial  ehall  ba  in  Iralaod,  or  in  any  other 
put  or  parte  bayond  the  seas,  then  the  affidavit  or  affidavits  shaU  ba  made  by  one  of  the  «om- 
Bittioaars  who  hath  taken  the  acknowledgment  of  the  warrant  or  warrants  of  attorney,  and 
fbsU  be  sworn  either  before  some  person  duly  anthorised  to  take  affidarits  in  this  Court,  or 
before  some  magistrate  of  the  place  where  snob  acknowledgment  shall  be  taken,  haying  aotho- 
rity  to  administer  an  oath,  and  in  the  presenoe  of  a  notary  public ;  which  notary  shall  also 
eertiiy  ia  writing,  onder  his  hand  and  seal,  as  well  the  due  administering  of  this  oath,  as  also 
the  name,  signature^  and  office  of  the  magistrate  administering  the  same." 
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*9991  ^^^  ^"  ^^^^  presence  of  a  notary  public ;  and  that  the  notary 
-I  shall  also  certify  in  writing,  under  his  hand  and  seal,  as  well 
the  due  administering  of  the  oath,  as  also  the  name,  signature,  and 
office  of  the  magistrate  administering  it.  Here,  the  affidavit  is  sworn 
before  a  notary  public  of  the  place  where  the  acknowledgments  were 
taken,  and  the  authority  of  the  notary  to  administer  oaths  is  certified 
by  the  secretary  of  state  for  Wisconsin,  under  the  seal  of  the  state, — 
exactly  reversing  the  order  of  things  mentioned  in  the  rule  of  Court. 
The  essence  of  the  rule,  I  think,  is,  that  the  Court  shall  be  satisfied 
that  the  affidavit  has  been  sworn  before  some  person  who  is  duly 
qualified  to  administer  oaths.  In  the  case  of  Ex  parte  Mary  Ann 
Mann,  7  Scott  142,  5  N.  G.  226,  we  find,  that  where  a  commission  was 
issued  for  taking  the  acknowledgment  of  a  married  woman  at  Illinois, 
another  state  of  the  Union,  this  very  question  arose,  and  the  judg- 
ment of  Tindal,  C.  J.,  was,  that,  upon  the  Court's  being  satisfi^xl  by 
affidavit  that  the  notary  public  was  by  law  duly  authorized  to  take 
affidavits,  the  certificate  and  affidavit  should  be  accepted.  A  similar 
question  arose  in  a  case  still  more  recent,  of  Ex  parte  Hutchinson,  5 
0,  B.  499  (E.  C.  L.  R.  vol.  57),  where  the  Court  received  an  affidavit 
sworn  before  the  British  Consul  at  Madeira,  the  jurat  describing  him 
as  being  authorized  by  the  laws  of  the  island  to  administer  oaths 
there,  and  the  affidavit  being  accompanied  by  a  notarial  certificate  to 
the  same  effisct.  I  therefore  think  we  keep  within  the  course  of  pre- 
cedent in  granting  this  application. 

The  rest  of  the  Court  concurring,  Bule  granted.(a) 

(a)  Soe  In  re  EUsa  Hall,  post,  Eaater  Tenn. 


*223]  *In  Be  MABY  DOWLING.    Jan.  17. 

Where  part  of  the  purohaie-money  ia  to  be  paid  to  the  wife,  the  Court  will  not  allow  the  eer- 
tificate  of  an  aoknowledgment  under  the  3  A  4  W.  4,  e.  74,  to  be  filed,  without  an  affidarit  of 
the  commissioner  tailing  it  that  he  is  satisfied  from  what  passed  before  him  that  tlie  lady  waa 
content  that  the  money  should  be  paid  oyer  to  her  without  any  setUemenL 

Thb  rule  of  Hilary  Term,  4  W.  4,  requires,  that,  in  the  affidavit 
of  verification  of  the  certificate  of  an  acknowledgment  by  a  married 
woman  under  the  3  &  4  W.  4,  c.  74,  it  shall  be  deposed,  amongst 
other  things,  that,  previously  to  such  acknowledgment  being  taken, 
the  deponent  had  inquired  of  the  married  woman  whether  she 
intended  to  give  up  her  interest  in  the  estate  to  be  passed,  and  also 
the  answer  given  thereto,  and,  where  any  such  married  woman,  in 
answer  to  such  inquiry,  shall  declare  that  she  intends  to  give  up  her 
interest  without  any  provision,  the  deponent  shall  state  that  he  has 
no  reason  to  doubt  the  truth  of  such  declaration,  and  he  verily 
believes  the  same  to  be  true ;  and  that,  where  any  provision  has  been 
agreed  to  be  made,  the  deponent  shall  state  that  the  same  has  been 
made  by  dqed  or  writing,  or,  if  not  actually  made  before,  that  the 
terms  of  the  intended  provision  had  been  reduced  into  writing,  which 
deed  or  writing  he  verily  believes  has  been  produced  to  the .  said 
Judge,  &c. 

In  this  case  ths  affidavit  stated,  that,  in  answer  to  the  inquiry  of 


COMMON  BENCH  REPORTS.    (18  J.  SCOTT.    N.  S.)        22& 

the  Commissioner,  the  lady  stated  that  a  sum  of  money  (half  the 
amount  of  the  purchase-money)  was  to  be  paid  to  her  in  lieu  of  her 
interest  in  the  estate ;  but  it  did  not  go  on  to  state  that  she  declared 
that  she  intended  to  waive  any  provision  by  deed.  The  registrar 
appointed  under  the  Act  having  declined  to  act  upon  this  affidavit, 

Quain  now  moved  that  he  might  be  directed  to  receive  and  file  the 
documents.  [Willbs,  J. — The  matters  *which  this  affidavit  r^oQj 
om'its  are  essential.  Where  the  wife  expects  to  receive  some  '■  "* 
benefit  from  the  arrangement,  and  a  deed  is  necessary  to  secure  that, 
the  matter  ought  nci  to  allowed  to  pass  without  her  being  informed 
of  It.  If  the  money  were  simply  put  into  her  hands,  the  husband  or 
his  creditors  might  take  it.]  It  is  competent  to  the  woman  to  dispense 
with  any  provision.  [Willes,  J. — She  has  not  declared  that  she 
intended  to  do  that.  Erle,  C.  J. — If  the  parties  are  acting  in  good 
faith,  the  money  may  be  settled  upon  the  wife.  Nothing  can  be  mor6 
illusory  than  placing  the  money  in  her  hands.  I  think  the  registrar 
has  done  good  service  in  sending  this  case  up.  Let  the  lady  go  before 
a  Judge,  and  say  whether  she  is  content  to  give  up  her  interest  in  the 
property  without  having  any  provision  made  for  her.]  The  money 
has  already  been  paid  over  to  her  by  the  purchaser.  There  may  be 
a  difficulty,  therefore,  in  complying  with  the  suggestion :  the  purchaser 
has  no  means  of  compelling  the  lady  to  go  before  a  Judge.  [Eblb, 
C.  J. — ^The  certificate  of  acknowledgment  does  not  become  a  document 
of  title  until  it  has  been  filed.  The  parties  have  been  somewhat  pre- 
mature in  paying  over  the  money.  Willes,  J. — What  are  married 
women  to  do,  if  the  Oourt  permits  property  to  be  taken  from  them 
under  such  loose  arrangements  as  this  ?] 

Erle,  C.  J. — Under  the  circumstances,  we  may  allow  the  certificate 
to  pass,  if  the  Oommissioner  before  whom  it  was  taken  will  add  an 
affidavit  stating,  that,  from  what  passed  before  him,  he  is  satisfied  that 
the  lady  was  content  that  the  money  should  be  paid  over  to  her  with- 
out any  settlement.  If  that  was  clearly  the  intention  of  the  lady,  let 
the  documents  be  filed:  otherwise  the  matter  must  be  mentioned 
again. 

♦The  required  affidavit  was  not  produced  to  the  officer,  and  r^nox 
consequently  the  documents  were  not  filed. (a)  ^ 

(tt)  Sttt  In  re  Mary  Dixon,  4  C.  B.  631  (E.  C.  L.  K.  toI.  56),  wbere  tbe  Conrt  refnaed  to  allow 
a  oertifieata  of  aoknowledgment  by  a  feme  eoveri  to  be  filed,  wbere  it  appeared  from  ber  answera 
to  tbe  inquiry  of  the  eommiseioner  ae  to  whetber  ebe  intended  to  give  np  ber  interest  in  tVe 
estate,  wiiboot  any  proTieion  being  made  for  ber  in  lieu  tbereof,  that  Ibe  eontideration  for  ber 
eonaact  wat  a  proTukm  made  for  her  by  ber  bnaband'e  will, — altboagb  it  was  shown  fry  another 
vjidvfit  that  she  perfectly  understood  that  to  be  no  proTision,  inasmuch  aa  the  will  was  re?o* 
cabli.    And  see  In  re  Webber,  6  C.  B.  179  (E.  0.  L.  R.  voL  57). 
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FOY  and  Wife  v.  THE  LONDON,  BRIGHTON,  AND  SOUTH 
COAST  RAILWAY  COMPANY.    Jan.  14. 

On  the  aniyal  of  a  train  at  the  railway  terminnt,  there  not  being  room  for  all  the  earriagei 
to  be  drawn  up  to  the  platform,  some  of  the  pasiengers  were  reqnirod  to  alight  npon  the  line 
hejond  it,  the  depth  from  the  oarriage  to  the  ground  being  about  three  feet.  In  ao  alightiBg.  a 
lady,  instead  of  arailing  herself  of  the  fvo  etepe,  with  the  aaeietanoe  of  a  gen^Jeman  jumped 
from  the  Jim  atep  to  the  ground,  and  enatained  a  spinal  iqjury  from  the  eoncussion.  The  jnrj 
having  found  that  the  Company  were  guilty  of  negligence  in  not  proTiding  reasonable  means 
of  alighting,  and  that  the  lady  had  not  by  any  misoondnct  on  her  part  contributed  to  the  iojarj, 
and  having  awarded  her  500/., — the  Court  held  that  there  was  evidence  to  warrant  their  findiag^ 
and  declined  to  interfere  with  the  amount  of  damages. 

This  was  an  action  against  The  London,  Brighton,  and  South 
Coast  Railway  Company,  for  an  injury  sustained  by  the  female 
plaintiff,  under  the  following  circumstances : — 

The  lady  was  a  second  class  passenger  by  a  train  from  Brighton 
to  London,  and,  on  the  arrival  of  the  train  at  the  terminus  in  Lon- 
don, in  consequence  of  there  being  two  other  trains  before  it  on  the 
same  line,  the  whole  of  the  train  by  which  she  had  travelled  was 
unable  to  come  up  to  the  platform,  and  she  was  desired  by  a  porter 
to  alight  at  a  spot  a  little  below  the  end  of  the  platform.  The  dis- 
^AAgi  tance  from  the  floor  of  *the  carriage  to  the  ground  was  about 
^  three  feet,  and  there  were  two  steps,  the  ordinary  iron  step, 
and  a  wooden  one  below  it  extending  along  the  whole  length  of  the 
carriage.  The  lady  placed  her  foot  upon  the  first  step,  and,  taking 
the  hand  of  a  gentleman,  jumped  down.  Being,  however,  in  delicate 
health,  the  concussion  seriously  injured  her  spine. 

On  the  part  of  the  defendants,  it  was  submitted  that  they  were  not 
responsible,  inasmuch  as  the  lady's  own  careless  mode  of  alighting 
from  the  carriage,  combined  with  her  delicate  state  of  health,  hud 
mainly  caused  the  injury  complained  of. 

The  Lord  Chief  Justice,  before  whom  the  cause  was  tried  at  the 
sittings  in  London  after  the  last  Term,  left  it  to  the  jury  to  say 
whether  the  accident  was  occasioned  by  the  lady's  own  carelessness 
or  by  the  negligence  of  the  Company  in  not  providing  convenient 
means  for  descending  from  the  carriage. 

The  jury  returned  a  verdict  for  the  plaintiffs,  damages  5002. 

Bovilly  Q.  C,  now  moved  for  a  new  trial,  on  the  ground  that  there 
was  no  evidence  to  warrant  the  jury  in  finding  that  the  Company 
had  by  themselves  or  their  servants  been  guilty  of  negligence,  and 
also  that  the  damages  were  excessive.  He  submitted,  that,  having 
the  option  of  descending  by  two  steps,  and  not  choosing  to  avail 
herself  of  the  second,  the  lady  was  herself  the  cause  of  the  accident; 
and  that  the  case  in  this  respect  closely  resembled  that  of  Wilkinson 
V.  Fairrie,  1  Hurlst.  &  Colt.  633,t  where  the  plaintiff,  a  carman,  Veing 
sent  by  his  employer  to  the  defendants'  premises  to  fetch  some  go«Kls, 
was,  after  waiting  some  time,  directed  by  a  servant  of  the  defendants 
to  go  along  a  passage  to  a  counting-house  where  he  would  find  the 

*2271   ^^^^^^^^"'^^Q'  AQ^f  ^b®  passage  being  dark,  *in  going  along 

^  it  he  fell  down  a  staircase  and  was  injured :  and  the  ^urt  of 

Exchequer  held  that  the  defendants  were  not  responsible,  inasmuch 

as  there  was  no  obligation  on  them  to  light  the  passage 5>r  fence  the 


COMMON  BBNCH  REPORTS.    (18  J.  SCOTT.    N.  8.)       227 

staircase.  [Kbatiko,  J. — Is  there  no  obligation  on  a  railway  Com- 
pany to  provide  reasonably  convenient  means  of  ingress  to  and  egress 
from  their  carriages?]  In  Cornmann  v.  The  Eastern  Counties  Rail- 
way Company,  4  Hurlst.  &  N.  781,t  the  defendants,  a  railway  Com- 
pany, had  on  their  platform,  standing  against  a  pillar  which  passengers 
passed  in  going  to  and  coming  from  the  trains,  a  portable  weighing- 
machine,  which  was  used  for  weighing  passengers  luggage,  and  the 
foot  of  which  projected  about  six  inches  above  the  level  of  the  plat- 
form. It  was  unfenced,  and  had  stood  in  the  same  position,  without 
any  accident  having  occurred  to  persons  passing  it,  for  about  five 
years.  The  plaintiff,  being  at  the  station  on  Christmas  Day  inquir- 
ing for  a  parcel,  was  driven  by  the  crowd  against  the  machine,  caught 
his  foot  in  it,  and  fell  over  it  and  was  hurt:  and  it  was  held  that 
there  was  no  evidence  of  negligence  on  the  part  of  the  Company  to 
go  to  the  jury,  the  machine  being  in  a  situation  where  it  mignt  have 
been  seen,  and  the  accident  not  being  shown  to  be  one  which  could 
have  been  reasonably  anticipated.  Here,  if  the  lad^  had,  instead 
of  jumping  as  she  did,  turned  herself  round  and  availed  herself  of 
the  assistance  of  both  steps,  and  of  the  handles  of  the  carriage,  the 
accident  could  not  have  happened.  In  cases  of  this  kind,  as  in  actions 
for  negligent  driving,  the  Judge  is  not  justified  in  submitting  the  case 
to  the  jury,  where  the  plaintiff's  evidence  is  equally  consistent  with 
the  absence  as  with  the  existence  of  negligence  in  the  defendant: 
Cotton  V.  Wood,  8  C.  B.  N.  S.  568  (E.  C.  L.  R.  vol.  98).  The  dam- 
ages, at  all  events,  are  extravagantly  excessive. 

*£rle,  C.  J. — It  was  for  the  jury  to  say  whether  or  not  the  r#9oo 
Company  were  guilty  of  negligence  in  not  having  provided  '■ 
convenience  for  getting  down  from  the  carriage.  The  jury  have 
found  that  in  the  afiirmative,  and  have  negatived  that  the  lady  con- 
tributed to  the  accident.  I  do  not  feel  authorized  to  interfere  upon 
either  ground. 

Williams,  J. — I  am  of  the  same  opinion.  I  think  the  conduct 
of  the  Company's  servants  warranted  the  jury  in  finding  that  the  Com- 
pany were  guiltv  of  negligence,  because  the  place  and  the  means  of 
descent  provided  were  not  reasonably  convenient.  The  finding  of  the 
jury  negatives  the  lady's  having  by  her  conduct  in  any  way  contri- 
buted to  the  accident.  In  the  present  fashion  of  female  attire,  the  mode 
of  descent  suggested  by  the  learned  counsel  would  be  scarcely  decent. 

WiLLSS,  J. — The  only  question  was,  whether  under  the  circum- 
stances it  was  a  reasonable  thing  for  the  lady  to  get  out  of  the  carriage 
in  the  way  she  did.  The  finding  of  the  jury  disposes  of  that.  And 
they  are  the  constitutional  judges  of  the  amount  of  damages,  and  we 
only  interfere  in  cases  of  misconduct  or  evident  mistake. 

Keating,  J.,  concurred. 

No  leave  having  been  reserved,  ''  unless  the  Court  should  think  it 
ought  to  have  been,"  Botnll  asked  whether  he  might  have  leave  to 
appeal. 

rsB  CUBIAM. — We  do  not  think  this  a  fit  case  for  an  appeal. 

Bule  refused. 
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♦GRAHAM  V.  THE  NORTH  EASTERN  RAILWAY 

COMPANY.    Feb.U. 


1.  Where  a  railway  hae  mnntng  powers  over  the  line  of  another  Compaoy, — Qumrtt  whetbtr 
it  is  not  the  duty  of  the  former  to  see  that  its  enginee  and  oarriagea  are  reasonably  adapted  for 
lafe  trarelling  thereon. 

2.  In  an  action  by  the  guard  of  a  railway  ezeroistog  inch  powers,  for  an  injury  snstained  by 
him  through  his  head  coming  in  oontaot  with  a  post  on  the  servient  railway,  while  looking  oot 
in  the  reasonable  performance  of  his  dnty, — the  Jury  having  found  that  the  position  of  the  post 
was  such  as  to  be  dangerous  to  a  guard  who  is  to  keep  a  lookout  reasonable  for  the  safety  of 
the  train  .'—Held,  that  the  servient  railway  Company  were  liable. 

This  was  an  action  brought  by  the  plaintiff,  a  guard  employed  by 
the  North  British  Railway  Company,  against  the  North  Eastern  Kail- 
way  Company,  to  recover  damages  for  an  injury  sustained  by  him 
through  the  alleged  faulty  construction  of  the  line  of  the  latter 
Company. 

The  declaration  stated  in  substance  that  the  plaintiff  was  lawfully 
passing  and  being  carried  in  a  carriage  upon  the  defendants'  railway, 
and  that  a  wooden  post  and  timber  gearing  by  the  side  of  the  same 
was  by  the  negligence  and  default  of  the  defendants  placed  and  suffered 
to  remain  in  so  unsafe,  dangerous,  and  improper  a  condition,  state,  and 
position, — which  the  defendants  well  knew,  but  of  which  the  plaintiff 
was  ignorant, — that,  by  the  negligence,  carelessness,  and  improper 
conduct  of  the  defendants  in  that  behalf,  the  plaintiff,  whilst  passing 
and  being  carried  as  aforesaid,  was  forced  and  came  with  great  force 
and  violence  upon  and  against  the  said  post  and  gearing,  and  thereby 
his  head  and  face  were  greatly  wounded  and  injured,  and  divers  of  his 
teeth  were  knocked  out,  and  the  plaintiff  was  rendered  unfit  for  work, 
and  incurred  great  expense  for  medical  attendance,  &o.    Claim,  3001. 

The  defendants  pleaded, — first,  not  guilty, — secondly,  that,  before 
the  making  of  the  agreement  constituting  ScheduU  B.  to  the  Nortk 
Eastern  and  Carlisle  Amalgamation  Act,  1862  (25  &  26  Vict.  c.  cxlv.), 
the  said  post  and  gearing  were  in  the  same  condition  and  position  as 
they  were  when  the  plaintiff  was  hurt;  that  the  said  railway  was  one 
which  the  North  British  Railway  Company  were  by  virtue  of  the  said 
♦2^01  'A.ct  entitled  toexercise  running  powers  over,  and  lawfully  *caus- 
^  ing  a  carriage  to  pass  along  the  said  railway ;  that  the  plain- 
tiff was  a  servant  of  the  North  British  Railway  Company  by  them 
employed  in  the  course  of  his  «aid  service  to  accompany  and  attend 
the  said  carriage  when  passing  along  the  said  railway,  for  reward  pay- 
able to  the  plaintiff  by  the  North  British  Railway  Company ;  that  the 
plaintiff  had  the  means  of  knowing  the  condition  and  position  of  the 
post  and  gearing,  and  might  by  the  exercise  of  reasonable  care  h»ve 
known  of  the  same ;  that  the  North  British  Railwav  Company  had 
always  notice  and  knowledge  of  the  same,  and  adapted  the  dimensions 
of  their  carriages  and  of  their  loads  so  as  to  avoid  all  danger  from  the 
position  of  the  said  railway  post  and  gearing ;  that,  for  upwards  of 
nineteen  years  before,  persons  knowing  of  the  position  of  the  post  and 
gearing  passed  in  safety  in  carriages  upon  the  railway  by  the  post  and 
gearing,  as  the  plaintiff  might  have  done  if  he  had  had  such  know- 
ledge; and  that  the  risk  from  the  railway  post  and  gearing,  and  from 
the  position  thereof,  and  from  the  plaintifi*'s  ignorance,  and  from  the 
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neglect,  &c.,  arising  to  the  plaintiff  while  passing  in  a  carriage  along 
the  railway,  was  a  risk  which  the  plaintiff  voluntarily  incurred  and 
took  upon  himself  and  was  to  bear  the  consequences  of,  as  incident  to 
bis  service  as  su  h  seryant,  in  consideration  of  the  said  reward.  Issue 
thereon. 

The  cause  was  tried  before  Pigott,  B.,  and  a  special  jury,  at  the  last 
Durham  Summer  Assizes.     The  following  admissions  were  put  in: — 

"  1.  That  the  Newcastle-upon-Tyne  and  Carlisle  Railway  Company, 
the  Company  which  was  dissolved  by  the  North  Eastern  and  Carlisle 
Railways  Amalgamation  Act,  1862  (25  &  26  Vict.  c.  cxlv.),  were  at 
the  time  of  the  erection  and  placing  of  the  post  and  woodwork  by 
which  the  plaintiff  was  on  the  1st  of  November,  1863,  hurt,  the 
owners  and  proprietors  of  the  *land  and  railway  on  and  near  r*oq^ 
which  it  was  erected  and  placed,  and  that  they  until  the  said  '■ 
dissolution  contiifUed  to  be,  and  the  defendants  since  that  time  have 
ever  since  been,  and  on  the  said  1st  of  November  were,  such  owners 
and  proprietors. 

**2.  That  the  said  post  and  woodwork  were  erected  and  placed 
thereon  under  and  by  virtue  of  a  certain  agreement  bearing  date  the 
1st  October,  1832 ;  and  that  the  Newcastle-upon-Tyne  and  Carlisle 
Railway  Company  according  to  the  said  agreement  suffered  and  pet- 
mitted  the  same  to  be  so  erected  and  placed,  and  afterwards  kept  and 
maintained,  and  the  defendants  after  the  said  dissolution  suffered  and 
permitted  them  to  be  so  kept  and  maintained  until  the  plaintiff  was 
so  hurt ;  and  that  the  defendants,  so  far  as  they  are  able,  will  grant 
the  plaintiff  an  inspection  of  the  said  agreement  and  the  plans,  kc,  if 
any,  under  which  the  post  and  woodwork  were  erected  and  placed, 
and  will  so  far  as  they  are  able  produce  them  at  the  trial,  and  consent 
to  their  being  read  and  used  as  evidence,  without  further  proof. 

"  8.  That  the  North  British  Railway  Company  exercised  running- 
powers  over  the  railway  at  the  place  where  the  accident  happened, 
pursuant  to  the  agreement  constituting  Schedule  B.  to  the  North 
Eastern  and  Carlisle  Railway  Amalgamation  Act,  1862 ;  and  thatt 
they  were  at  the  time  of  the  accident  exercising  such  powers  while 
using  the  railway  with  the  carriages  in  one  of  which  the  plaintiff  m€t 
with  the  accident." 

The  facts  proved  on  the  part  of  the  plaintiff  were  as  follows: — The 
plaintiff  was  and  had  been  for  about  two  years  a  guard  on  the  North 
British  Railway,  and  had  been  in  the  habit  of  travelling  for  some  tin^e 
in  the  Company's  carriages  between  Newcastle  and  Hexham  twice 
every  other  Sunday.  On  Sunday  the  1st  of  November,  1863,  he  left 
Newcastle  to  go  to  Hexham  *in  a  second-class  carriage,  one  r^fno^ 
compartment  of  which  consisted  of  the  guard's  break-van,  with  ^  ^ 
a  passenger- train.  When  just  past  the  Bladen  station,  the  driver  shut 
off  the  steam  to  check  the  speed,  when  the  plaintiff  put  his  head  out 
of  the  window  of  his  van  to  see  that  all  was  right  (as  it  was  his  duty 
to  do),  and  was  violently  struck  against  a  post  at  the  side  of  the  rail- 
way, and  seriously  injured. 

The  post  against  which  the  o^aintiff  struck  formed  part  of  a  bridge 
across  the  railway  supporting  a  tramway  from  the  Stellastocks  colliery, 
which  was  constructed  in  the  year  1835  with  the  consent  of  the  New- 
castle and  Carlisle  Railway  Company, — the  post  resting  upon  a  block 
of  stone  on  the  line.    The  distance  of  this  post  from  the  window  of 
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and  improper;  and,  though  it  was  placed  where  it  now  stands  in  1885, 
when  the  Defendants  had  no  interest  in  that  part  of  the  line,  they  are 
nevertheless  responsible  for  keeping  a  dangerous  structure  upon  the 
line  after  it  came  into  their  hands.  Subject  to  the  due  exercise  of  the 
powers  conferred  upon  the  Company  by  their  Acts  of  Parliament,  the 
public  have  a  right  while  passing  along  the  line  to  be  protected  from 
evervthing  that  is  dangerous.  The  length  of  time  that  the  post  has 
stood  where  it  is  without  accident,  affords  only  ground  for  an  argu- 
ment that  the  danger  was  not  imminent.  The  1st  article  in  the  agree- 
ment in  Schedule  B.  of  the  25  &  26  Vict.  c.  cxlv.,  which  provides  that 
the  North  British  Company  may  traverse  this  portion  of  the  line  with 
their  engines,  carriages,  &c«,  authorizes  them  to  traverse  it  with  such 
carriages  as  they  are  in  the  habit  of  using.  It  is  no  excuse  for  the 
defendants  to  say  that  the  carriages  are  wider  than  their  line  will 
reasonably  accommodate.  Besides,  the  evidence  shows  that  the  car- 
riages of  the  North  British  Bailway  Company  are  within  the  dimen- 
sions stipulated  for  in  the  clearing-house  rules.  The  case  of  Pamaby 
v.  The  Lancaster  Canal  Companv,  11  Ad.  &  E.  228  (E.  C.  L.  R.  vol. 
89),  3  P.  &  D.  162,  1  Railway  Cases  696,  shows  that  it  is  a  duty  im- 
posed by  the  common  law  upon  a  public  Company  to  prevent  acci- 
dents arising  from  obstructions  in  a  canal  or  railway.  Tindal,  C.  J., 
delivering  the  judgment  of  the  Exchequer  Chamber  in  that  case,  says : 
"The  facts  stated  in  the  inducement  show  that  the  Company  made 
the  canal  for  their  profit,  and  opened  it  to  the  public  upon  the  pay- 
ment of  tolls  to  the  Company:  and  the  common  law  in  such  a  case 
imposes  a  duty  upon  the  proprietors,  not,  perhaps,  to  repair  the  canal, 
*9^71  ^^  absolutely  to  free  it  from  *obstructioDs,  but  to  take  reason- 
^  able  care,  so  long  as  they  keep  it  open  for  the  public  use  of 
all  who  may  choose  to  navigate  it,  that  they  rpay  navigate  without 
danger  to  their  lives  or  property."  That  duty  has  clearly  been 
neglected  by  these  defendants. 

MelKah,  Q.  C,  and  Davison,  in  support  of  the  rule. — The  question 
involved  in  this  case  is  one  of  vast  importance  to  railway  Companies 
throughout  the  kingdom.  The  carriage  in  which  the  plaintiff  was 
when  the  misfortune  befell  him  belonged  to  the  North  British  Railway 
Company,  and  the  plaintiff  was  a  guard  in  their  service.  The  line 
of  railway  upon  which  the  train  was  running,  was  one  of  the  lines 
under  the  management  of  the  North  Eastern  Railway  Company,  over 
which  the  North  British  Railway  Company  possessed  running-powers 
by  virtue  of  the  statute  25  &  26  Vict.  c.  clxv.  This  line  was  one  of  the 
earliest  which  was  constructed,  and  it  came  into  the  possession  of  the 
defendants  under  the  provisions  of  that  Act.  If  the  plaintiff  had 
been  riding  in  one  of  the  defendants'  carriages,  the  accident  confessedly 
would  not  have  happened.  Assuming  that  this  section  of  the  line 
with  its  bridges  was  so  narrow  as  to  necessitate  the  use  of  carriages 
exceptionally  narrow,  it  was  the  duty  of  the  North  British  Railway 
Company,  before  they  began  to  exercise  their  running-powers  over  it, 
to  provide  carriages  fitted  for  the  exigencies  of  the  line.  They  could 
not  call  upon  the  defendants  to  alter  the  line :  and  the  defendants 
could  not  remove  the  post  without  the  leave  of  the  owners  of  the 
Stellastocks  colliery.  No  such  duty  as  that  spoken  of  in  Parnaby  v. 
The  Lancastcir  Canal  Company  can  be  by  law  imposed  upon  these 
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defeDdants.  [Keating,  J. — If  one  of  the  publio  wanted  to  exercise  the 
power  of  running  his  own  engine  and  ^carriage  on  the  line  in  rii»ooo 
question,  he  would  be  bound  to  construct  them  so  as  to  satisfy  ^ 
the  engineer  of  the  Company.]  Doubtless  he  would.  The  ordinary 
course  of  railway  legislation  at  the  present  day,  is,  to  confer  running- 
powers  almost  without  limit.  Suppose  a  railway  company  acquires  run- 
ning-powers over  a  portion  of  another  Company's  line,  and  the  cnr- 
riages  of  the  latter  are  provided  with  bars  to  prevent  passengers  from 
putting  their  heads  out  of  the  windows,  and  those  of  the  former  are  not, 
would  the  latter  Company  be  liable  foran  injury  resulting  to  a  passen- 
ger of  the  former  Company  by  reason  of  the  absence  of  that  precau- 
tion ?  There  is  no  inherent  vice  in  the  construction  of  the  Newcastle 
and  Carlisle  portioa  of  the  railway ;  and  the  accident  occurred  solely 
in  consequence  of  the  greater  width  of  the  North  British  Company's 
carriages.  [Keating,  J. — The  jury  have  not  found  that  the  post  was 
dangerous  with  reference  to  any  particular  width  of  carriage." 

Erle,  C.  J. — Having  regard  to  the  finding  of  the  jury  in  this  case, 
I  feel  bound  to  come  to  the  conclusion  that  the  rule  must  be  dis- 
charged. The  jury  have  found  that  the  position  of  a  particular  post 
upon  the  defendants'  line  was  such  as  to  be  dangerous  to  a  guard  who 
is  to  keep  a  look-out  reasonable  for  the  safety  of  the  train.  And  that 
is  found  in  absolute  and  unqualified  terms.  If  the  facts  would  have 
warranted  Mr.  MelliaKs  argument,  I  should  have  been  strongly  inclined 
to  think  that  a  railway  Company  taking  running -powers  over  an  exist- 
ing line  must  take  care  to  have  their  carriages  so  constructed  as  to 
be  reasonably  adapted  for  travelling  upon  that  line :  and,  if  the  jury  had 
found  here  that  the  accident  was  occasioned  by  the  excessive  relative 
width  of  the  North  British  Bailway  Company's  carriages,  I  should 
♦probably  have  yielded  my  assent  to  that  argument.  But  the  r*oqQ 
finding  of  the  jury  precludes  me  from  that.  [The  rest  of  the  L 
Court  (Bylbs,  J.,  was  at  Chambers)  concurring,]       Rule  discharged. 

When  running  powers  over  a  railway  Bat  it  would   seem  that  in   oases 

havebeengrantedjor  a  leaseofitmade,  standing  in   a  different  predicament, 

the  respective  liabilities  of  the  dominant  t.  e.  when  the  lease  has  been  approved 

and  servient  companies — ^the  lessor  and  by  the  Legislature,  either  by  special 

lessee — ^for  injuries  occasioned  by  the  ill  Act  or  under  a  general  law  allowing 

condition  of  the  road  do  not  appear  to  the  letting  of  railroads,  the  liability 

be  distinctly  defined  by  adjudication.  of  the  lessor  for  torts  of  the   lessee 

A  number  of  decisions  recognise  the  ought  not  to  exist.     There  is  no  longer 

responsibility  of  a  railroad  Company  the  relation  of  principal   and   agent 

for  all  the  tortious  acts  of  their  lessees,  between  them,  and  the  law  which  per- 

as.  agents,  when  the  lease  has  not  had  mitted  a  divided  possession  of  the  road 

legislative  approval,  on  the  ground  that  would  hold  each  to  a  separate  respon- 

it  would  contravene  public  policy  if  the  sibility,  measured  by  the  control  ^f  each 

grave  daUes  of  such  Companies  should  over  the  road :  Sprague  v.  Smith,  29 

be  delegated  at  will,  and  they  should  be  Y t.  423  ;  Redf.  on  R.  435  ;  McCall  i;. 

thus  enabled  to  escape  from  their  legal  Chamberlain,  13  Wis.  637.  See  Fletcher 

obligations  :  Pierce  o»  Am.  R.  R.  Law  v,  Boston  &  Maine  R.  R  Co.,  1  Allen  9. 

244 1  0.  &  Miss.  R.  R.  Co.  v,  Dunbar,  On  each  would  devolve  the  publio  duty 

20  111.  623 ;  Chicago  &  Rook  Isl.  R.  R.  of  keeping  the  road  in  a  safe  condition 

Co.  V,  Whipple,  22  Id.  105.  for  travel  to  any  one  lawfully  upon  it 
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The  degree  of  diligence  requisite  un- 
der these  circumstances  is  incidentally 
referred  to  in  Schapman  v.  6.  &  W.  R. 
R.  Co.,  9  Cush.  30.  See  Mr.  Wharton's 
note  to  4  H.  &  N.  736. 

A  similar  point  to  that  presented  in 
the  text  was  decided  recently  in  Massa- 
chusetts (Snow  i;.  The  Housatonic  R. 
R.  Co.,  8  Allen  441).     The  W.  R.  R. 


Co.)  had  a  right  by  agreement  to  use 
the  tracks  and  switches  of  the  H.  R. 
R.  Co.  at  D.,  for  the  passing  of  cars 
and  engines,  and  the  distribution  of 
freight.  A  serrant  of  the  W.  R.  R. 
Co.,  engaged  in  distributing  freight  at 
D.,  was  injured  by  a  defect  in  the  plank- 
ing on  the  road-bed.  Held,  that  the 
H.  R.  R.  Co.,  was  liable. 


COX  V.  BOCKETT  and  Others.    Jan.  10. 

It  is  DO  answer  to  an  appHoAtion  for  the  address  of  the  plaintiff,  under  the  7th  aeetion  of  the 
Common  Law  Prooedure  Act,  1852,  that  the  defendant  makes  it  for  the  purpose  of  enabling  him 
to  enforce  against  the  plaintiff  an  attachment  out  Of  the  Court  of  Chancery  for  non-payment 
of  costs  in  a  suit  there. 

Discovery  under  s.  60  of  the  Common  Law  Procedure  Act,  1854,  refused,  in  an  action  against 
an  attorney  for  alleged  negligence  and  misconduct  as  attorney  for  the  plaintiff, — the  okjleet  of 
the  application  being  to  compel  the  production  of  the  defendant's  books,  fur  the  purpose  of 
inspecting  entries  therein  upon  which  it  was  surmised  were  founded  the  items  in  a  certain  bill 
of  costs  which  had  been  delirered  by  the  defendant  to  the  plaintiff. 

Keanb,  Q.  C,  moved  to  set  a.side  an  order  made  by  Willes,  J.,  at 
Chambers,  calling  on  the  plaintiff's  attorney,  under  the  7th  section  (a) 
of  the  Common  Law  Procedure  Act,  1852  (15  &  16  Vict.  c.  76),  to 
furnish  the  address  of  his  client.  The  objection  to  complying  with 
the  order  was,  that  the  information  was  not  wanted  for  the  bonfi  fide 
purpose  of  the  section,  but  for  the  purpose  of  enabling  the  defendants 
*2401  ^  execute  *a  writ  of  attacnment  for  non-payment  of  certain 
-*  costs  in  a  Chancery  suit,  under  the  circumstances  detailed  in 
the  plaintiflf's  affidavit.  He  referred  to  Harris  v.  Holler,  19  Law  J., 
Q.  B.  62,  where  a  similar  application  was  refused  by  Patteson,  J.,  at 
Chambers,  where  the  plaintiff,  a  female,  who  had  been  employed  by 
the  defendant  to  take  care  of  his  house,  but  who  bad  subsequently  leil 
it,  brought  an  action  against  him  for  breach  of  promise  of  marriage; 
the  order  being  resisted  on  the  ground  that  the  defendant  had  threat- 
ened to  proce^Ki  criminally  against  the  plaintiff  on  a  charge  of  taking 
away  from  the  house  some  property  belonging  to  him ;  and,  on  the 
application  being  renewed  before  the  same  learned  Judge  in  the  Bail 
Court,  his  Lordship  said:  "When  the  matter  was  before  me  at 
Chambers,  I  thought  that  the  avowed  object  of  the  application,  which 
was  to  enable  the  defendant  to  arrest  the  plaintiff  in  a  criminal  pro- 
ceeding, was  so  collateral  to  the  action  that  I  ought  not  to  interfere. 
I  remain  of  the  same  opinion.  The  defendant  knows  who  the  plain- 
tiff is  perfectly  well.    I  have  always  thought  that  applications  of  this 

(a)  Which  enacts  that  *'  every  attorney  whose  name  shall  be  endorsed  on  any  writ  issned  by 
authority  of  this  Act,  shall,  on  demand  in  writing  made  by  or  on  behalf  of  any  defendant, 
declare  forthwith  whether  snch  writ  has  been  issned  by  him  or  with  his  aothority  or  priTity ; 
aqd,  if  he  shall  answer  in  the  affirmatiye,  then  he  shall  also,  in  ease  the  Conrt  or  a  Jndg*  shall 
so  order  and  direct,  declare  in  writing,  within  a  time  to  be  allowed  by  such  Conrt  or  Jndgo,  the 
profestion,  ooeupation,  or  quality,  and  place  of  abode  of  the  plalntiff'on  pain  of  being  guilry 
of  a  contempt  of  the  Conrt  firom  which  snch  writ  shall  appear  to  have  been  issned :  and,  if 
each  attorney  shall  declare  that  the  writ  was  not  issued  by  him  or  with  his  authority  or  privity, 
all  proceedings  upon  the  same  shall  be  stayed,  and  no  further  proceedings  shall  be  taken  there- 
npota  without  leaye  of  t!ie  Court  or  a  Judge." 
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sort  are  entertained  by  the  Courts  with  a  view  of  preventing  fiham 
actions;  and  I  do  not  feel  myself  justified  in  assistihg  criminal  pro- 
ceedings in  this  manner  by  a  step  in  a  civil  suit."  [Willes,  J. — 
The  case  referred  to  was  one  where  the  party  sought  to  avail  himself 
of  the  provision  in  the  Common  Law  Procedure  Act  for  the  purpose 
of  forwarding  a  criminal  proceeding.  Here,  the  defendants  are  only 
seeking  to  enforce  a  cross-claim.  I  thought  it  quite  a  matter  of  course 
to  make  the  order,  that  the  defendants  might  have  an  opportunity  to 
obtain  their  costs.  Williams,  J. — If  the  defendants  have  a  right 
conferred  upon  them  by  the  statute,  an  inquiry  into  iheir  motives 
seems  to  me  to  be  quite  out  of  place.]  The  statute  gives  a  discretion 
*to  the  Court  or  Jud^:  and  the  question  is  whether  this  is  a  r«241 
case  in  which  that  discretion  should  be  exercised.  This  discre-  ■■ 
tion  is  exercised  strictly  under  the  51st  section :,  for,  in  Pearson  v. 
Tamer,  16  C.  B.  157,  it  was  held  that  a  defendant  in  ejectment  will 
only  be  allowed  to  deliver  interrogatories  to  the  plaintifiF  under  that 
section,  where  his  affidavit  discloses  special  circumstances  which 
satisfy  the  Court  or  Judge  that  justice  requires  it. 

Eble,  C,  J. — I  think  there  should  be  no  rule.  The  application  is 
to  rescind  an  order  of  my  Brother  Willes  for  the  disclosure  of  the 
plaintiff's  address,  under  the  7th  section  of  the  Common  Law  Pro- 
cedure Act,  1852,  on  the  ground  that  it  is  wanted,  not  for  the  purpose 
of  ascertaining  that  the  action  is  brought  by  a  real  person,  but  for  the 
purpose  of  serving  the  plaintiff  with  an  attachment  for  non-payment 
of  costs  of  certain  Chancery  proceedings.  It  seems  to  me  that  the 
defendants  have  a  right  to  know  the  address  of  their  adversary,  and 
that  we  have  no  right  to  narrowly  scan  their  motives  in  asking  for 
the  information. 

Willes,  J. — I  am  of  the  same  opinion.  I  did  not  mean  to  suggest 
that  the  Judge  at  Chambers  is  not  to  exercise  a  discretion  under  the 
section  in  question.  I  do  not  at  all  quarrel  with  the  decision  of 
Patteson,  J.,  in  Harris  r.  Holler.  As  at  present  advised,  I  think  it 
was  quite  right.  A  Judge  at  Chambers  may  well  say  that  he  was 
administering  civil  law  only,  and  therefore  ought  not  to  be  called  upon 
to  assist  in  forwarding  a  criminal  proceeding. 

The  rest  of  the  Court  concurring,  Bule  refused. 


Jan.  27.    An  application  having  been  made  to  Byles,  J.,  at  r»04Q 
^Chambers,  without  success,  for  an  order  upon  the  defendants  ^ 
for  discovery,  under  s.  50  of  the  Common  Law  Procedure  Act,  1854, 

Keane,  Q.  C,  now  renewed  the  application,  upon  an  affidavit  which 
disclosed  that  the  action  was  brought  against  the  defendants  charging 
them  with  negligence  and  misconduct  as  attorneys  for  the  plaintiff. 
The  discovery  sought  was  of  original  entries  in  the  defendants'  books, 
on  which  were  founded  the  items  of  charge  in  a  certain  bill  of  costs 
which  the  defendants  had  delivered  to  the  plaintiff.  [Erle,  C.  J. — 
In  this  action  charging  misconduct  and  negligence,  I  see  no  right  the 
plaintiff  can  have  to  look  at  the  defendants'  books.]  The  entrie.'^ 
would,  or  at  least  might,  show  that  the  defendants  were  acting  as  the 
plaintifi'^s  attorneys ;  and  that  is  enough  to  entitle  him  to  a  discovery. 

Eklx,  C.  J. — ^I  think  my  Brother  Byles  exercised  a  very  wise 
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discretion  in  refusing  the  order.  The  power  of  permitting  private 
papers  and  books'of  a  party  to  be  looked  at  by  his  adversary  is  one 
which  is  to  be  exerciBed  with  the  greatest  caution  and  reserve.  This 
clearly  is  not  a  case  for  it. 

The  rest  of  the  Court  concurring,  Bule  refused. 


♦0J.Q1  *FREDERICK  HAYES   WHYMPER,   Appellant;  JOHN 
^^"^i  JONES  HARNEY,  Respondent    Jan.  25. 

The  wearing  or  plaiting  by  steam  or  otber  meehanicil  power  of  eotton  thread  into  a  coTering 
for  strips  of  steel  to  be  used  for  making  "  crinoline  skirts/'  is  a  manufaetare  or  process  inci- 
dental to  the  manafaoture  of  a  cotton  fabric,  within  the  meaning  of  the  73d  section  of  the 
Factory  Act,  7  A  8  Vict.  o.  15. 

This  was  a  case  stated  for  the  opinion  of  the  Court  under  the  20 
&.21  Vict.  c.  43. 

1.  On  the  l-ith  of  October,  1864,  John  Jones  Harney  (hereinafter 
called  the  respondent)  appeared  in  petty  sessions  before  the  mayor 
and  justices  for  the  borough  of  Sheffield,  to  answer  to  a  summons 
issued  on  the  complaint  of  Frederick  Hayes  Whymper,  sub-inspector 
of  factories  (hereinafter  called  the  appellant),  charging  that  be  the 
respondent  had  offended  against  the  13  &  14  Vict.  c.  54,  intituled 
"  An  Act  to  amend  the  Acts  relating  to  labour  in  factories/'  foras- 
much as  he,  the  respondent,  on  the  26th  of  August  last  post,  at  the 
parish  and  borough  of  Sheffield,  did  unlawfully  employ  a  female 
above  the  age  of  eighteen  years,  named  Charlotte  Roxburgh,  in  the 
factory  of  him  the  respondent  after  six  of  the  clock  in  the  evening  of 
the  said  day,  to  wit,  at  thirty  minutes  past  the  same  hour  (and  not  to 
recover  lost  time,  as  provided  by  the  said  Act.) 

2.  The  respondent  is  the  occupier  of  premises  in  Granville  Street, 
in  Sheffield,  in  which  he  carries  on  the  trade  of  a  manufacturer  of 
crinoline  steel  and  crinoline  skirts.  There  is  a  steam-engine  on  the 
premises,  the  power  of  which  is  employed  to  move  and  work 
machinery  in  three  rooms  used  in  cutting  steel  into  strips,  and  work- 
ing and  preparing  such  strips  as  hereinafter  described,  and  also  in 
wrapping  or  covering  the  strips  of  steel  with  cotton  thread  as  here- 
inafter described.  There  are  four  other  rooms  in  the  premises  in 
which  by  hand  sewing-machines  steel  strips  are  inserted  into  skirts, 
and  the  skirts  finished  for  market.  The  course  of  manufacturing 
^044.-1   crinoline  steel,  *is,  that  the  respondent  purchases  of  the  steel 

^  manufacturers  sheets  of  steel  rolled  very  thin,  about  three 
inches  in  width,  and  about  fifty  feet  in  length,  which  sheets  are  cut 
by  circular  shears  into  strips  of  from  one  inch  to  three-sixteenths  of 
an  inch  in  width.  These  strips  are  then  riveted  together  by  the  ends 
in  lengths  of  1000  yards  or  thereabouts,  and  reeled  or  wound  into 
coils  of  about  80  lbs.  each.  The  coils  are  then  unwound ;  and,  as  the 
strip  of  steel  passes  along,  it  is  exposed  to  the  influence  of  heat,  then 
to  that  of  oil,  and  passed  over  or  between  chilled  dies  or  plates  of  cold 
steel:  by  this  operation  the  steel  strips  are  hardened,  and,  being 
again  heated,  become  properly  tempered :  they  are  then  ground  or 
polished,  and  blaed  in  a  finished  state,  and  are  then  again  reeled 
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or  measured  out  into  coils  of  86,  72,  or  144  yards  each.  In  this 
process  women  are  employed.  Some  portions  of  such  coils  are  sold 
or  used  up  into  skirts  without  undergoing  any  other  process  than 
has  heen  above  descriled ;  but  other  portions  are  previously  wrapped 
or  covered  with  cotton  thread.  This  cotton  thread  is  invariably 
purchased  by  the  respondent  from  spinners  or  their  agents  in  hanks 
or  bundles,  which  on  the  respondent's  premises  undergo  no  further 
nifinufaciuriog  process,  but  by  means  of  steam-power  are  next  wound 
or  reeled  upon  bobbins  of  various  sizes  for  more  convenient  applica- 
tion around  or  about  the  strips  of  steel.  One  process  of  such  appli- 
cation is  effected  by  a  machine  called  a  wrapping-machine,  which  by 
steam-power  turns  the  cotton  thread  in  single  file  round  and  round 
the  strips  of  steel.  The  other  process  or  application  of  the  cotton 
thread  is  effected  by  a  machine  called  a  plaiting-machine,  which  by 
steam-power  effects  a  covering  for  the  steel  by  the  interlacing  or 
plaiting  of  sixteen  threads  together  around  and  over  every  part  of 
the  strips.  In  the  process  of  covering  the  steel  with  *cotton,  r^o^x 
as  above  described,  by  steam-power,  women  are  employed.  *• 
The  whole  of  the  rooms  and  premises  are  within  one  boundary  or 
curtilage. 

8.  On  the  hearing  of  the  complaint  "before  the  justices,  the  appel- 
lant proved  that  he  was  sub-inspector  of  factories  for  the  district  in 
which  Sheffield  is  included ;  that,  on  the  26th  of  August  last,  in  con- 
sequence of  some  information,  he  went  to  the  works  of  the  respondent, 
in  Granville  Street,  Sheffield,  between  half-past  six  and  quarter  to 
Beven  o'clock  in  the  evening;  and,  on  going  up  stairs,  he  found  in  a 
first  room  a  number  of  girls  and  young  women  standing  in  an  open- 
ing in  one  side  of  the  room,  which  he  could  best  describe  as  resemhling 
the  bar  of  an  inn ;  that  the  persons  were  in  the  act  of  delivering  their 
work  to  a  woman  inside  an  apartment  where  the  skirts  are  received 
after  they  are  made ;  that  Charlotte  Roxburgh,  named  in  the  infor- 
mation, was  at  the  bar  delivering  or  passing  over  skirts ;  that  he,  the 
appellant,  proceeded  into  a  further  room,  and  there,  seated  on  benches 
by  the  side  of  long  tables,  he  found  a  second  and  larger  number  of 
females  occupied  in  making  up  crinoline  skirts;  that  two  male  assist- 
ants of  the  respondent  were  present ;  that  he,  the  appellant,  pointed 
out  to  them  what  he  conceived  to  be  the  illegality  oi  the  proceedings 
in  their  being  employed  after  6  o'clock ;  that  he,  the  appellant,  had 
on  previous  occasions  been  in  other  parts  of  the  responaent's  prem- 
ises; that  there  is  machinery  propelled  by  steam-power,  and  the 
process  in  such  other  parts  carried  on  is  the  covering  of  steel  with 
cotton  by  machinery  which  twists  or  winds  the  cotton  round  the  steel ; 
that  the  rooms  in  which  the  young  women  were  working  were  within 
the  outer  gate  and  the  boundary  walls  of  the  premises  where  the 
steam-power  is  applied ;  and  that  some  of  the  young  women  were 
employed  in  inserting  or  securing  *the  covered  steel  into  [•♦04^ 
skirts  for  garments  called  crinoline  skirts.  ^ 

4.  On  cross-examination  by  the  respondent's  attorney,  the  appel- 
lant stated  that  he  saw  no  machinery  in  the  two  rooms ;  that  the 
young  women  could  have  done  the  work  they  were  upon  just  as  well 
at  their  own  hom.es;  and  that  the  respondent  is  wnat  is  termed  a 
crinoline  manufacturer. 
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6.  The  skirts  referred  to  in  the  tibove  evidence  are  composed  of 
gores  cut  from  pieces  of  calico,  nets,  or  plain  or  coloured  cloths  of 
various  kinds,  and  sewed  together,  into  the  folds  or  hems  of  which 
the  strips  of  steel  are  run  or  inserted ;  and  so  the  articles  are  formed 
into  the  female  garment  or  appendage  called  a  crinoline  skirt. 

6.  On  the  above  statement  of  facts  and  evidence,  the  justices  were 
of  opinion  that  the  respondent's  premises  at  Sheffield  were  not  and 
could  not  be  called  or  considered  in  the  ordinary  use  of  words  a 
cotton-mill,  and  did  not  become  a  cotton-mill  or  factory  within  the 
intent  of  the  8  &  4  W.  4,  c.  103,  by  reason  of  the  application  of  steam- 
power  to  machinery  used  therein  for  manufacturing  steel  and  cotton 
thread  and  other  materials  into  crinoline  by  the  means  and  in  the 
manner  hereinbefore  described.  They  were  also  of  opinion,  that,  on 
such  premises,  and  for  such  a  purpose,  the  process  of  wrapping  or 
covering  by  machinery  crinoline  steel  with  cotton  thread  was  not 
within  the  meaning  of  the  7  &  8  Vict.  c.  15,  s.  73,  a  process  incident 
in  any  way  to  the  manufacture  of  cotton,  or  to  any  fabric  made 
thereof  or  mixed  therewith,  but  was  incident  to  the  manufacture  of 
crinoline,  in  like  manner  as  the  covering  or  wrapping  of  driving  or 
riding  whips  (if  effected  by  machines  of  the  same  character)  with 
silk  twist  or  strong  linen  thread  and  other  materials,  would  not  be  a 
*2471  P^^^^^  incident  to  the  manufacture  of  silk  or  *linen,  or  to 

-'   any  fabric  made  thereof,  but  would  be  a  process  incident  to 
the  making  of  whips.     They  therefore  dismissed  the  summons. 

7.  If  the  Court  should  be  of  opinion  that  their  determination  was 
correct,  the  same  was  to  be  confirmed :  if  otherwise,  the  Court  was 
to  make  such  order  as  to  the  Court  might  seem  fit. 

Hannen  (with  whom  was  The  Solicitor- General),  for  the  appellant  (a) 
— The  question  is  whether  the  place  described  in  the  case  is  a  ^'fac- 
tory" within  the  3  &  4  W.  4.  c.  103,  or  the  7  &  8  Vict.  c.  15,  s.  73. 
By  the  1st  section  of  the  former  Act  it  is  enacted,  that,  "  no  person 
under  eighteen  years  of  age  shall  be  allowed  to  work  in  the  night, 
that  is  to  say,  between  the  hours  of  half  past  8  o^clock  in  the  even- 
ing and  half  past  5  o^clock  in  the  morning,  except  as  hereinafter 
f provided,  in  or  about  any  cotton,  woollen,  worsted,  hemp,  flax,  tow, 
inen,  or  silk  mill  or  factory,  wherein  steam  or  water  or  any  mechani- 
cal power  is  or  shall  be  used  to  propel  or  work  the  machinery  in 
'*24R1  ^^'^^  ™'^'  ^^  factory,  either  *in  scutching,  carding,  roving, 
-I  spinning,  piecing,  twisting,  winding,  throwing,  doubling,  net- 
ting, making  thread,  dressing  or  weaving  cotton,  wool,  worsted,  hemp, 
flax,  tow,  or  silk,  either  separately  or  mixed,  in  any  such  mill  or  fac- 
tory situate  in  any  part  of  the  United  Kingdom  of  Great  Britain  and 

(a)  Th«  poioti  marked  for  Argiim«Dt  on  the  part  of  the  sppelUnt  were  m  foHows : — 

**  1.  That  the  premises  of  the  respondent  in  Oranrille  Street,  Sheflleld,  in  whieh  by  the  sid 
of  steam  and  other  meehanieal  power  he  earried  on  the  trade  of  a  mamifaetorer  of  erinoHie 
steel  and  erinoline  slcirte,  were  '  a  cotton-mill'  or  *  factory'  within  the  neaaing  of  the  3  4  4 
W.  4,  0.  103,  s.  1,  and  7  A  8  Vict.  c.  15,  s.  73 : 

**  2.  That  the  word  *  winding"  mentioned  in  the  .^  A  4  W.  4,  o.  103,  s.  1,  includes  the  proreis 
earried  on  by  the  respondent  at  his  premises  in  Sheflleld,  of  winding  or  reeling  cotton  by  steam- 
power  upon  bobbins,  as  foand  in  the  caee : 

«  3.  That  the  word  « twiatiag'  mootioDed  in  the  3  A  i  W.  4,  e.  193,  f,  1,  iselvdei  the  process 

earried  on  by  the  reapondent  at  bis  premises  in  Sheflleld,  of  interlacing  er  plaiting  of  sixteen 

'threads  together  by  iteam-power  round  and  over  erery  part  of  the  stripsi  as  found  in  the  case." 
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Ireland"  This  Act  was  extended  by  the  7  &  8  Vict,  a  15,  the  73d 
Bection  of  which  defines  '*  factory"  as  follows, — "The  word  'factory,' 
notwithstanding  any  provision  or  exemption  in  the  Factory  Act,. shall 
be  taken  to  mean  all  buildings  and  premises  situated  within  any  part 
of  the  United  Kingdom  of  Great  Britain  and  Ireland,  wherein  or 
within  the  close  or  curtilage  of  which  steam,  water,  or  any  other 
mechanical  power  shall  be  used  to  move  or  work  any  machinery, 
employed  in  preparing,  manufacturing,  or  finishing,  or  in  any  process 
incident  to  the  manufacture  of  cotton,  wool,  hair,  silk,  flax,  hemp,  jute, 
or  tow,  either  separately  or  mixed  together,  or  mixed  with  any  other 
material,  or  any  fabric  made  thereof;  and  any  room  situated  within 
the  outward  gate  or  boundary  of  any  factory  wherein  children  or 
yoQog  persons  are  employed  in  any  process  incident  to  the  manufac- 
tore  carried  on  in  the  factory  shall  be  taken  to  be  ft  part  of  the  factory, 
although  it  may  not  contain  any  machinery ;  and  any  part  of  such 
factory  may  be  taken  to  be  a  factory  within  the  meaning  of  this  Act ; 
but  this  enactment  shall  not  extend  to  any  part  of  such  factory  used 
solely  for  the  purposes  of  a  dwelling-house,  nor  to  any  part  used  solely 
for  the  manufacture  of  goods  made  entirely  of  any  other  material  than 
those  herein  enumerated,  nor  to  any  factory,  or  part  of  a  factory  psed 
solely  for  the  manufacture  of  lace,  of  hats,  or  of  paper,  or  solely  for 
bleaching,  dyeing,  printing,  or  calendering."  Then  comes  the  13  & 
14  Vict.  c.  54,  a  1,  which,  after  reciting  the  two  Acts  above  mentioned, 
and  also  the  10  &  11  Vict.  c.  29,  *enacts,  that,  "save  as  there-  r#o  lo 
inafter  mentioned,  so  much  of  the  said  Acts  as  restricts  or  ^ 
limits  the  hours  of  the  employment  or  labour  of  any  young  persons, 
and  of  females  above  the  age  of  eighteen  years,  shall  be  repealed,  and 
after  the  passing  of  this  Act  no  young  person,  and  no  female  above 
the  age  of  eighteen  years  shall  be  employed  in  any  factory  before  six 
of  the  clock  in  the  morning,  or  after  six  of  the  clock  in  the  evening 
of  any  day  (save  to  recover  lost  time,  as  thereinafter  provided),  and 
no  young  person,  and  no  female  above  the  age  of  eighteen  years  shall 
be  employed  in  any  factory,  either  to  recover  lost  time,  or  for  any 
other  purpose,  on  any  Saturday  after  two  of  the  clock  in  the  afler- 
Jioon."  It  is  submitted  that  this  is  a  **  factory"  within  that  definition, 
because  steam-power  is  used  therein  in  winding  and  twisting  cotton, 
and  not  merely,  as  contended  on  the  other  side,  in  the  manufacture 
of  *'  crinoline  steel"  and  "  crinoline-skirts."  The  mischief  intended  by 
the  Act  to  be  guarded  against  will  be  equally  effected  by  carrying  on 
the  process  in  combination  with  steel  as  without  it.  In  Hay  don,  app., 
TiyW,  resp.,  33  Law  J.,  M.  C.  80,  the  respondent  was  the  owner  of 
premises  in  Mansfield  Street,  Leicester,  in  which  he  carried  on  the 
maoafacture  of  cotton  sewing- thread:  be  also  had  other  premises  in 
Leicester  to  which  he  was  in  the  habit  of  sending  the  thread  in  hanks, 
and  where  it  was  wound  by  machinery  moved  by  steam-power,  first, 
CD  to  oops,  and  secondly  on  to  spools.  No  other  process  except  this 
particular  winding. was  carried  on  in  the  last*mentioned  premises :  and 
It  was  held  that  these  latter  premises  were  a  mill  or  factory  within 
the  n>eaning  of  the  8  &  4  W.  4,  c.  103,  s.  1.  Wi^htman,  J.,  in  the 
oourse  of  the  argument,  said  :  ^'  Probably  the  intention  of  the  legisla- 
tare  was  to  protect  the  hpalth  of  young  children,  and  it  makes  no 
difierenoe  wnether  the  child  was  enaployed  in  the  earlier  or  the  lat^ 
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*2501  P^^^^'"^^^  T  *^^  ^^  clearly  within  tbe  meaning  of  the  statute." 
-•  There  are  two  windings  here, — from  the  spools  on  which  the 
cotton  was  brought  into  the  respondent's  premises,  to  other  spools, 
and  then  round  the  strips  of  steel  which  are  to  form  the  skirts.  Is  it 
the  less  a  manufacture  because  it  is  wound  on  and  round  the  steel  '1 
The  case  of  Taylor,  app.,  Hickes,  resp.,  12  0.  B.  N.  S.  152  (E.  C.  L  R. 
vol.  104),  affords  a  good  illustration  of  the  meaning  of  the  statute. 
There,  the  appellant  was  the  occupier  of  premises  in  Birmingham  in 
which  steam-power  was  used  to  work  machinery  employed  in  manu- 
facturing cotton  and  wool  into  "  webbing,"  of  which  he  made  men's 
braces  and  horses'  girths,  by  cutting  the  material  into  lengths,  and 
sewing  pieces  of  leather  and  buckles  thereto.  The  buildings  formed 
an  enclosed  square,  entered  from  the  street  by  a  gateway :  on  the  left 
was  the  building  in  which  the  steam-power  was  used,  and  the  webbing 
manufactured:  on  the  right,  within  the  curtilage,  the  manufacture  of 
braces  and  girths  was  carried  on  in  rooms  entered  from  the  square. 
One  Heeley,  a  child  under  13,  was  engaged  in  the  last-mentioned 
manufacture.  His  occupation  was,  the  preparation  of  the  pieces  of 
leather  for  attaching  to  the  webbing,  by  boring  holes  round  the  edges 
with  an  awl.  No  part  of  the  webbing  was  ever  placed  in  his  hands 
or  brought  into  the  room ;  nor  was  there  any  machinery  in  the  room 
where  he  was  so  employed.  And  it  was  held  that  this  was  an  employ- 
ment in  a  "  factory,"  within  the  meaning  of  the  Factory  Acts. 

QuaiUf  for  the  respondent. — These  statutes  are  of  a  highly  penal 
character,  and  are  not  to  be  extended  to  a  manufacture  which  does 
not  come  strictly  within  their  provisions.  The  main  object  of  the 
first  Act,  8  &  4  W.  4,  c.  103,  was,  to  limit  the  hours  of  labour  in  fac- 
*2511  ^^^^^^'  ^^  recites  that  *^  it  is  necessary  that  the  ^hours  of  labour 
-■  of  children  and  young  persons  employed  in  mills  and  factories 
should  be  regulated,  inasmuch  as  there  are  great  numbers  of  children 
and  young  persons  now  employed  in  mills  and  factories,  and  their 
hours  of  labour  are  longer  than  is  desirable,  due  regt^rd  being  had  to 
their  health  and  means  of  education."  The  2d  section  enacts  that  no 
person  under  the  age  of  eighteen  years*  shall  be  employed  in  any  such 
mill  or  factory,  in  such  description  of  work  as  aforesaid,  more  than 
twelve  hours  in  any  one  day,  nor  more  than  sixty-nine  hours  in  any 
one  week,  except  as  thereinafler  provided ;  and  there  is  a  further 
limitation  of  the  number  of  hours  for  the  employment  of  children 
under  the  respective  ages  of  eleven,  twelve,  and  thirteen  years,  in  s.  8. 
[Erle.  C.  J. — The  statute  18  &  14  Vict.  c.  54,  assumes  it  to  be  a  pre- 
sumptio  juris  that  young  persons  and  females  found  working  in  a 
factory  or  mill  after  6  o'clock  in  the  evening,  have  been  working 
since  6  o'clock  in  the  morning.  Williams,  J. — I  do  not  think  the 
Act  of  Parliament  is  susceptible  of  your  construction.]  The  object 
manifestly  was,  to  limit  the  hours  of  working  in  the  case  of  womea 
and  children.  [Erlb,  G.  J. — The  statute  contemplates  a  maximum 
number  of  hours,  and  also  prohibited  hours.  Tbe  words  are  very 
distinct.] 

Then,  this  is  not  a  factory  within  the  meaning  of  the  Acti^  Tbe 
legislature  in  the  first  Act  restricting  free  labour, — ^the  8  &  4  W.  4, 
c.  103, — and  in  the  7  &  8  Vict.  c.  15,  s.  78,  evidently  contemplated 
-cotton  mills  or  factories  strictly.and  properly  so  called.    The  informa* 
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tioD  is  founded  upon  the  13  &  14  Vict.  c.  64,  s.  1,  and  the  penalty  is 
imposed  by  the  7  &  8  Vict.  c.  15,  s.  56.    The  process  he:e  carried  on 
was  not  the  twisting  and  winding  of  cotton  ;  neither  was  it  a  manu- 
facture of  a  fabric  composed  of  cotton  and  steel  combined.     The  wind- 
iog  of  cotton  round  the  steel  strips  cannot  be  ^called  ''a  pro-   ri^n^o 
ce83  incidental  to  the  manufacture  of  cotton/'     Erle,  C.  J. —  *- 
The  7Sd  section  of  the  7  &  8  Vict.  c.  15,  contains  the  words  "or 
mixed  with  any  other  material."     Willes,  J. — The  article  manufac- 
tured here  is  of  cotton  combined  with  steel.     Is  it  the  manufacture  of 
an  article  of  cotton  mixed  vjiih  steel  7]     It  is  submitted  not.     Eblk, 
C.  J. — A  factory  for  the  manufacture  by  steam  or  water  power  for  the 
manufacture  of  articles  of  female  attire  composed  of  cotton  and  in4ia- 
rabber,  would  clearly  be  within  the  Acts.     Keating,  J. — Suppose 
the  fabric  for  covering  the  steel  alone  was  made  on  the  respondent  s 
premises,  would  not  that  constitute  them  a  "  factory"  within  the  Acts?] 
That  is  supposing  that  which  cannot  be.    Cole,  app.,  Dickinson,  resp., 
16  C.  B.  N.  S.  604  (E.  C.  L.  R.  vol.  Ill),  is  an  authority  to  show  that 
tbe  statute  is  not  to  be  extended.     [Erle,  C.  J. — In  that  case,  the 
article  made  was  to  be  used  in  the  manufacture  of  paper ;  it  was  part 
of  the  process  of  paper-making ;  and  that  is  a  manufacture  which  is 
specially  excepted  out  of  the  statute.]     Haydon,  app.,  Taylor,  resp., 
38  Law  J.,  M.  G.  30,  does  not  govern  this  case,     lib  was  expressly 
found  there  that  the  respondent  was  the  owner  of  a  factory  in  which 
he  carried  on  the  manufacture  of  cotton  thread. 

Hannen,  in  reply. — The  notion  that  a  penal  statute  is  to  receive  a 
different  construction  from  that  which  is  to  be  put  upon  any  other 
class  of  statutes  has  been  long  exploded  ;  and,  if  it  were  necessary,  it 
might  be  contended  that  the  statutes  now  under  consideration  are  of  a 
remedial  character,  and  ought  to  be  construed  so  as  to  suppress  the 
evil,  and  to  advance  the  remedy.  As  to  the  twelve  hours,  there  can 
be  no  doubt.  [Williams,  J. — It  is  impossible  to  get  over  the  plain 
words  of  the  Act.]  The  statute  3  &  4  W.  4,  c.  103,  does  not  define 
what  is  a  "factory :"  but  it  enumerates  a  *  variety  of  processes  r*053 
in  the  manufacture  of  cotton  and  certain  other  materials, —  ^ 
including  twisting  and  winding, — by  means  of  machinery,  in  which 
young  persons  are  not  to  be  employed  within  certain  prohibited  hours. 
Here,  cotton  is  wound  by  machinery  round  strips  of  steel.  For  what- 
ever purpose  the  manufacture  of  cotton  is  carried  on,  the  place  where 
it  id  carried  on  is  a  cotton-factory  within  the  statute.  Hajdon,  app., 
Taylor,  reap.,  is  precisely  in  point.  The  Court  there  held  that  wind- 
ing cotton  by  means  of  machinery  upon  spools  or  reels,  was  a  winding 
wiihin  the  8  &  4.W.  4,  c.  103,  as  well  as  a  ''  process"  in  the  manufac- 
ture of  cotton  within  the  7  &  8  Yict.  c.  15.  Is  a  fabric  of  cotton  less 
a  fabric  of  cotton  because  it  is  used  in  combination  with  something 
else?  [Erle,  C.  J. — For  instance,  the  combination  of  a  fabric  of 
cotton  with  whalebone  for  the  purpose  of  making  stays.]  Whether 
in  combination  with  whalebone,  or  steel;  or  any  other  substance,  can 
make  no  difi'erence. 

Erlk,  C.  J. — The  question  in  this  case  has  been,  whether  the 
premises  of  the  respondent  are,  upon  the  facts  stated,  shown  to  be  a 
factory  wherein  steam-power  has  been  used  to  work  any  machinery 
employed  in  the  manufacture,  or  in  any  process  incidental  to  the 
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manufacture  of  cotton,  either  separately  or  mixed  with  any  other 
material,  or  any  fabric  made  thereof.  I  am  of  opinion  that  they  are 
shown  to  be  a  factory  within  the  meaning  of  the  Acts.  Two  samples 
have  been  produced  before  us, — one,  in  which  the  cotton  thread  is 
wound  round  the  strip  of  steel, — the  other,  a  covering  formed  by  the 
interlacing  or  plaiting  of  cotton  as  a  covering  for  crinoline  steel.  It 
aippears  to  me  that  this  fabric  composed  in  the  way  described  in  the 
case  is  a  fabric  made  bv  the  manufacture  of  cotton  within  the  words 
♦2541  ^^  *^®  statute.  The  case  put  by  my  Brother  ♦Keating  in  the 
■I  course  of  the  argument,  of  a  factory  for  making  the  material 
for  covering  the  steel,  seems  to  me  to  be  dei^isive.  Nobody  could  for 
a  moment  doubt  that  the  premises  would  be  used  for  a  process  in  the 
manufacture  of  cotton.  I  cannot  see  that  it  ceases  to  be  so  because 
by  the  same  process  it  is  wound  round  the  strips  of  steel.  This  is  a 
cotton  fabric,  and  steam-power  is  used  in  the  making  of  it.  The 
premises,  therefore,  are  a  factory  within  the  Act,  and  the  magistrates 
in  my  judgment  came  to  a  wrong  conclusion. 

Williams,  J. — I  am  of  the  same  opinion.  I  think  the  weaving  or 
plaiting  by  machinery  of  cotton-thread  in  the  manner  shown  by  the 
second  sample  produced  to  us,  is  an  employment  of  machinery  in  the 
manufacture  of  a  cotton  fabric  within  the  73d  section  of  the  7  &  8 
Vict.  c.  15.  It  appears  from  the  statement  of  facts  in  the  eaise  that 
the  thread  is  woven  by  machinery  into  a  fiibrio  for  covering  crinoline 
steel.  It  is  unnecessary  to  say  whether  the  combined  article  falls 
within  the  description  of  "a  manufacture  of  cotton  mixed  with  any 
other  material/'  because  I  think  it  is  clear,  that,  when  once  it  is  made 
out  that  steam  or  other  mechanical  power  is  employed  in  the  manu- 
facture of  any  of  the  fabrics  enumerated,  it  is  unnecessary  to  show 
what  becomes  of  it  afterwards. 

WiLLES,  J. — I  am  of  the  same  opinion.  The  article  produced  to 
us  is  a  cotton  fabric ;  and  it  is  not  the  less  a  cotton  fabric  becanse  it 
is  intended  to  be  used  in  combination  with  strips  of  steel  for  the  pur- 
pose of  making  the  article  also  produced  to  us,— crinoline  steel.  I  am 
disposed  to  agree  with  Mr.  Quain  that  this  is  not  the  manufacture  of 
cotton  mixed  with  any  other  material.  But  the  combination  of  the 
*2551  ^^^^^^  fabric  with  steel  does  not  make  it  the  less  a  cotton  *raanu- 
^  facture.  I  therefore  thi  ik  the  case  falls  within  thet  obvious 
ifteaning  of  the  Factory  Acts. 

Kbatinq,  J,  concurred. 

Eble,  C.  J. — The  result  will  be  that  we  send  back  the  case  to  the 
justices  with  an  intimation  of  our  opinion  that  the  respondent's 
premises  are  a  factory  within  tLe  meaning  of  the  Acts.  But  we  do 
Bot  think  it  a  case  for  costs.  Bule  accordingly. 
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LANGMEAD  v.  MAPLE.    Jan.  18. 

1.  It  it  eonfMtoiii  to  th«  Ooartof  Chancery, — notwithstanding  tba  proritioni  in  tha  Chancery 
imeDdBenc  and  Regulation  Aote  of  1858  and  1862  (21  A  22  Vict  o.  27»  and  25-A  26  Viet.  e. 
42;, — ^ia  refneing  an  iiganction,  to  reserve  to  the  plaintiff  the  right  of  prooeeding  at  law. 

2.  To  a  declaration  for  an  injorj  to  the  plaintiff's  reversion,  by  bailding  upon  and  against 
certain  walls  of  the  pluntiff,  the  defendant  pleaded  that  the  plaintiff  ought  not  to  be  permitted 
to  implead  him  in  respect  of  those  eaases  of  action,  because,  after  their  aoemal,  and  after  the 
patting  of  the  Ohaneery  Regulation  Act,  1862,  the  plaintiff  oommeneed  bis  suit  and  filed  hif 
bill  in  Chaaeery  against  him,  and  impleaded  him  therein  for  the  very  same  rights,  claims,  and 
causes  of  action  as  in  the  declaration  alleged  ;  and  that  such  proceedings  were  thereupon  had 
that  the  Court  of  Chancery  determined  the  same  alleged  causes  of  action  in  favour  of  the  de- 
fendant, and  gave  judgment  and  decreed  in  respeot  thereof  ia  favour  of  the  defendant ;  and 
4hat  the  said  judgment  and  deeree  still  remained  in  force : — Held,  a  good  plea  by  way  of 
estoppel. 

3.  The  plaintiff  replied  that  he  ought  to  be  permitted  to  implead  the  defendant  in  respect  of 
the  causes  of  action  in  the  declaration  alleged,  because  he  said  that  the  Court  of  Chancery,  in 
dismissing  hia  bill,  reserved  to  him  the  right  of  proceeding  at  law  for  the  causes  of  action  ia 
the  deelaratioa  alleged,  and  ordered  his  bill  to  be  dismissed,  without  prejudice  to  such  right: — 
Held,  a  good  replication. 

The  first  count  of  the  declaration  stated  that  certain  gardens,  with 
the  walls  thereof,  were  respectively  in  the  possession  of  certain  per- 
sons respectively  as  tenants  thereof  respectively  to  the  plaintiff,  the 
reversion  thereof  then  respectively  and  still  belonging  to  the  plaintiff* 
and  that  the  defendant  injured  the  *plaintift*'s  said  reversion  in  r^n-o 
the  said  walls  and  premises,  by  wrongfully  building  and  erect-  ^  ^ 
ing  certain  other  walls  and  certain  buildings  and  erections  upon  and 
against  the  said  walls  wherein  the  plaintiff  had  such  reversionary 
estate  and  interest  as  aforesaid,  and  keeping  and  continuing  the  same 
so  there  erected  and  built,  to  wit,  hitherto. 

The  second  count  stated  that  certain  dwelling-houses,  with  the 
appurtenances,  were  respectively  in  the  possession  of  certain  persons 
respectively  as  tenants  thereof  respectively  to  the  plaintiff,  the  rever- 
sion of  and  in  the  said  dwelling-houses  respectively  then  and  still 
belonging  to  the  plaintiff,  in  which  said  dwelling-bouses  respectively 
there  of  right  were  and  still  ought  to  be  divers  windows  respectively 
through  which  the  light  and  air  of  right  ought  to  have  entered,  and 
still  of  right  ought  to  enter  into  the  said  dwelling-houses  respec- 
tively ;  yet  that  the  defendant  prevented  and  obstructed  the  light  and 
air  from  entering  through  the  said  windows  respectively  into  the  said 
dwelling-houses  respectively,  by  erecting  certain  walls  and  buildings 
near  to  the  said  windows  respectively,  and  keeping  and  continuing 
the  same  so  there  erected  and  built,  to  wit,  hitherto ;  whereby  the 
said  dwelling-houses  were  and  are  rendered  dark,  unwholesome,  and 
of  less  value,  and  the  plaintiff  was  and  is  injured  in  his  reversionary 
estate  therein. 

The  third  count  stated  that  the  defendant  broke  and  entered  a  cer- 
tain wall  of  the  plaintiff,  being  the  southern  boundary  of  certain 
houses  and  premises  of  the  plaintiff,  situate,  &c.,  and  erected  and 
built  upon  and  against  the  said  wall  a  certain  other  wall  and  certaia 
buildings  and  erections,  and  kept  and  continued  the  same  so  there 
erected  and  built,  to  wit,  hitherto :  and  the  plaintiff  claimed  5002., 
and  a  writ  of  injunction  to  restrain  the  defendant  from  the  coutinu- 
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*^n71  ^^^^  ^^^  'repetition  of  the  injuria  above  complained  of,  and 
^   the  committal  of  other  injuries  of  a  like  kind  relating  to  the 
same  properties  and  rights  respectively. 

l^he  defendant  pleaded, — first,  not  guilty,  to  the  whole  declaration. 

Secondly, — to  the  first  count. — that  the  said  gardens,  with  the  walls 
thereof,  were  not  respectively  in  the  possession  of  the  tenants  of  the 
plaintiff,  as  alleged. 

Thirdly, — to  the  first  count, — ^that  the  reversion  of  the  said  walls 
and  premises  respectively  did  not  belong  to  the  plaintiff,  as  alleged. 

Fourthly, — to  the  second  count, — that  the  said  dwelling-houses, 
with  the  appurtenances,  were  not  respectively  in  the  possession  of  the 
tenants  of  the  plaintiff,  as  alleged. 

Fifthly, — to  the  second  count, — ^that  the  reversion  of  and  in  the  said 
dwelling-houses  respectively  did  not  belong  to  the  plaintiff,  as  alleged. 

Sixthly, — to  the  second  count, — that  there  was  not  nor  was  of  right 
in  the  said  dwelling-houses  respectively,  or  any  of  them,  the  said  win- 
dows respectively,  or  any  of  them,  through  which,  the  light  and  air 
ought  to  have  entered,  as  alleged. 

Seventhly, — to  the  third  count, — that  the  said  wall  was  not  the 
plaintiff's,  as  alleged. 

Eighthly, — to  the  first  count, — ^that  the  plaintiff  ought  not  to  be  per- 
mitted to  implead  the  defendant  in  respect  of  the  causes  of  action  in  the 
first  count  alleged,  because  he  said,  that,  after  the  accruing  ofthe  causes 
of  action  in  the  first  count  alleged,  and  after  the  passing  of  the  Chan- 
cery Regulation  Act,  1862  (25  &  26  Vict.  c.  42),  the  plaintiff  com- 
menced his  suit  and  filed  his  bill  in  the  High  Court  of  Chancery  against 
the  defendant,  and  impleaded  the  defendant  therein  for  the  very  same 
rights,  claims,  and  causes  of  action  as  in  the  said  first  count  alleged; 
*2581  ^^^  ^^^^  ^proceedings  were  thereupon  had  in  the  said  suit,  that, 
^  before  the  commencement  of  this  suit,  the  said  Court  of  Chan- 
cery determined  the  same  alleged  causes  of  action  in  favour  of  the  de- 
fendant, and  gave  judgment  and  decreed  in  respect  thereof  in  favour 
of  the  defendant;  and  the  said  judgment  and  aecree  still  remains  in 
force. 

The  ninth  plea  (to  the  second  count)  and  the  tenth  plea  (to  the  third 
count)  were  similar  to  the  eighth. 

The  plaintiff  took  and  joined  issue  upon  all  the  pleas.(a) — And,  for 
a  further  replication  to  the  eighth  plea,  the  plaintiff  said  that  he  ought 
to  be  permitted  to  implead  the  defendant  in  respect  of  the  causes  of 
action  in  the  first  count  alleged,  because  he  said  that  the  said  Court  of 
Chancery,  in  dismissing  the  said  bill  of  the  plaintiff  in  the  said  eighth 
plea  mentioned,  reserved  to  the  plaintiff  the  right  of  proceeding  at  law 
for  the  causes  of  action  in  the  said  first  count  alleged,  and  ordered  the 
said  bill  to  be  dismissed,  without  prejudice  to  such  right :  and  this  the 
plaintiff  was  ready  to  verify,  wherefore  he  prayed  judgment  that  he 
ought  to  be  permitted  to  implead  the  defendant  in  respect  of  the  causes 
of  action  in  the  said  first  count  alleged.  And  for  a  further  replication 
as  to  the  defendant's  tenth  plea,  the  plaintiff  repeated  the  allegations 
contained  in  his  further  replication  to  the  defendant's  eighth  plea,  sub- 

(a)  Tb«  replieatioo  WM  not  pleaded  to  the  ninth  pl«A,  beeMse  the  d>  Itiion  of  the  Conrt  of 
Chanoery  roaerred  the  plaintiff's  right  to  try  at  law  in  reipect  only  of  the  matters  aUeged  in 
the  first  and  third  counts. 
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stituting  the  words  "last  count"  for  tbe  words  "first  coant/'  and  the 
words  "tenth  plea"  for  the  words  '* eighth  plea." 

The  plaintiff  also  demurred  to  the  eighth,  ninth,  and  tenth  pleas, 
the  ground  stated  in  the  margin  being,  ''  that  the  decree  of  a  court  of 
equity  cannot  be  pleaded  at  law  by  way  of  estoppel."    Joinder. 

*The  defendant  took  and  joined  issue  upon  tne  second  and   r^o^^q 
third  replications  to  the  eighth  and  tenth  pleas  respectively,   *- 
and  also  demurred  to  those  replications.    Joinder. 

Luahf  Q.  C.  (with  whom  was  U.  James),  for  the  plaintiff.  («)— The 
Chancery  Begulation  Act  only  requires  the  Court  of  Chancery  to  do 
what  it  was  before  in  the  habit  of  doing.  The  25  &;  26  Vict.  c.  42, 
recites  "that  the  High  Court  of  Chancery  has  power  in  certain 
*cases  to  refuse  or  postpone  the  application  of  remedies,  within  r»ogA 
its  jurisdiction,  until  questions  of  law  and  fact  on  which  the  *- 
title  to  such  remedies  depends  have  been  determined  or  ascertained 
ia  one  of  Her  Majesty's  Courts  of  common  law ;  and  that  it  was 
expedient  that  the  said  power  should  no  longer  exist,  and  that,  in  all 
such  cases,  every  question  of  law  and  fact  cognisable  in  a  Court  of 
common  law,  arising  in  the  said  Court  of  Chancery,  in  which  the 
right  of  any  party  to  any  equitable  relief  or  remedy  depends,  and 
whether  the  title  to  such  relief  or  remedy  be  or  be  not  incident  to  or 
dependent  upon  a  legal  right,  should  be  determined  by  or  before  the 
said  Court  itself."  The  1st  section  enacts,  that,  "  in  all  cases  in 
which  any  relief  or  remedy  within  the  jurisdiction  of  the  said  Courts 
of  Chancery  respectively  is  or  shall  be  sought  in  any  cause  or  matter 
instituted  or  pending  in  either  of  the  said  Courts,  and  whether  the 
title  to  such  relief  or  remedy  be  or  be  not  incident  to  or  dependent 
upon  a  legal  right,  every  question  of  law  or  fact  cognisable  in  a  Court 
of  common  law,  on  the  determination  of  which  the  title  to  such  relief 
or  remedy  depends,  shall  be  determined  by  or  before  the  same  Court." 
The  2d  section  provides,  that,  "  whenever  it  shall  appear  to  either 
of  such  Courts  that  any  question  of  fact  may  be  more  conveniently 
tried  by  a  jury  at  the  Assizes,  or  at  any  sitting  in  London  or  Middle- 
sex for  the  trial  of  causes  in  the  superior  Courts  of  common  law,  it 

(o)  The  poiDU  marked  for  ftrgument  on  the  part  of  the  plaintiff  were  as  follows : — 

**  1.  That  the  Chaoeery  Regalation  Act,  1862,  does  not  affect  any  legal  remedies,  hut  merely 
proTides,  that,  in  respoet  of  any  eqnitahle  relief  or  remedy  songht  in  the  Court  of  Chancery, 
thai  Conrt  shall  determine  any  qaestion  of  law  or  fact  upon  whieh  the  right  to  such  equitahle 
relief  or  remedy  may  depend : 

"  2.  That  it  is  possible  that  the  Court  of  Chancery  may  hare  determined  in  faronr  of  the  de- 
fendant on  grounds  which  do  not  at  all  concern  or  negatire  the  legal  right  of  the  plaintiff,  or 
his  right  of  action : 

"3.  That  the  determination  in  favour  of  the  defendant  may  hare  been  upon  such  grounds  as 
an  mentioned  in  tb«  4th  section  of  tbe  Act,  rii.  that  svch  matter  had  been  improperly  brought 
into  equity,  and  that  the  same  ought  to  have  been  left  to  tbe  sole  determination  of  a  Court  of 
law: 

*'4.  That  it  is  not  possible,  consistenUy  with  the  nature  of  tbe  canses  of  action  and  the 
reepeetive  Jurisdictions  of  the  Court  of  Chanoery  and  a  Conrt  of  common  law,  that  the  plaintiff 
should  have  impleaded  the  defendant  in  Chancery  for  the  very  same  rights,  claimi,  and  causes' 
of  action  as  alleged  in  the  declaration,  or  that  the  Court  of  Chancery  should  hare  determined 
such  senses  of  action  in  favour  of  the  defendant : 

"5.  That,  even  if  the  defendant's  pleas  are  prim&  facie  good,  the  replications  demurred  to 
V  good,  as  virtually  denying  tho  defendant's  pleas,  and  as  showing  that  the  Conrt  of  Chancery 
did  not  so  determine  the  causes  of  action  in  favour  of  the  defendant  as  to  prevent  the  plaintiff 
team  maintaining  tbis  action  tn  respect  of  these  oanses  of  action." 
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shall  be  lawful  for  such  Court,  notwithstanding  anything  in  this 
Act  contained,  to  direct  an  issue  to  try  any  question  of  fact  at  the 
Assizes  to  be  held  in  and  for  any  county  where  the  same  may  be  con- 
veniently tried,  or  at  any  such  sitting  for  the  trial  of  issues  in  Lon- 
don or  Middlesex  as  aforesaid ;  and  (subject  to  such  general  orders, 
if  any,  as  may  hereafter  be  made  in  relation  thereto),  the  practice 
*9f{11  ^^^'^^^^  existing  in  such  Court  in  ^reference  to  the  trial  of 
^  issues  shall  prevail  in  reference  to  the  trial  of  any  issues 
directed  under  this  proviso."  The  8d  section  enacts  that  ''all  the 
provisions  with  reference  to  the  trial  of  questions  of  fact  by  or  before 
the  High  Court  of  Chancery,  and  by  or  before  the  Court  of  Chancery 
of  the  county  palatine  of  Lancaster,  which  are  contained  in  *Tbe 
Chancery  Amendment  Act,  1868'  [21  &  22  Vict.  c.  27],  shall  apply 
to  the  determination  of  questions  of  fact  by  or  before  the  said  Courts 
respectivriy  under  this  Act."  And  the  4th  section  provides,  '*  that, 
in  all  oases  in  which  the  object  of  any  suit  in  equity  shall  be  to 
recover  or  to  defend  tlie  possession  of  land  under  a  legal  title,  or 
under  a  title  which  would  have  been  legal  but  for  the  existence  of 
some  outstanding  term,  lease,  or  mortgage  (and  whether  mesne  profits 
or  damages  shall  or  shall  not  also  be  sought  in  that  suit),  such  relief 
only  shall  be  given  in  equity  as  would  have  been  proper  according 
to  the  rules  and  practice  of  the  Court  if  this  Act  had  not  been 
passed :  and  that  nothing  in  this  Act  shall  make  it  necessary  for  a 
Court  of  equity  to  grant  relief  in  any  suit  concerning  any  matter  as 
to  which  a  Court  of  common  law  has  concurrent  j  urisdiction,  if  it 
shall  appear  to  the  Court  that  such  matter  has  been  improperly 
brought  into  equity,  and  that  the  same  ought  to  have  been  left  to 
the  sole  determination  of  a  Court  of  common  law."  To  raise  an 
estoppel,  it  is  necessary  to  show  that  the  matter  did  come  in  issue  in 
the  former  proceeding ;  it  is  not  enough  to  show  that  it  rrnght  come 
in  issue.  This  is  laid  down  in  the  notes  to  The  Duchess  of  Kings- 
ton's Case,  2  Smith's  Leading  Cases,  5th  edit.  669,  where  it  is  said : 
"It  need  hardly  be  remarked  that  the  effect  of  verdicts,  whether 
upon  parties  or  privies,  altogether  depends  upon  the  question  whetiier 
the  same  point  was  in  issue.  A  verdict  between  two  parties  upon  one 
♦2621  ^^^s*'^^  c^^»  0^  course,  *have  no  binding  effect  in  an  issue 
J  joined  between  them  on  another.  (See  Bull.  N.  P.  233.)  Nor 
will  the  verdict  be  admissible,  unless  it  appears  clear  that  the  same 
point  actually  was  in  issue.  It  is  not  sufficient  that  it  might  have 
been  so."  The  pleas  here  are  not  specific  enough. 
Hoc/ie/ort  Clark,  contr^.(a) — The  pleas  are  good,  and  the  replications 

(a)  The  pointt  marked  for  argnmenl  on  th«  part  of  the  defendant  were  ae  follow* : — 

In  mtpport  o/iAe  pieat, — "  1,  That  the  declaration  onlj  raiaes  each  queetioaM  of  law  aad  faet 
as  are  shown  by  the  pleas  to  be  the  same  as  those  submitted  to  the  Court  of  Chancery  for  the 
determination  of  that  Court  at  the  instanee  of  the  plaintiff: 

«2.  That,  by  the  Chancery«Regulation  Aet,  1862  (26  A  20  Viot.  o.  42),  extending  the  Chan- 
eery  Amendment  Aet,  1858  (21  A  22  Viet  e.  27)»  that  ConrI  was  not  merely  empoweredt  bat 
absolutely  bound,  to  inquire  into  and  determine  those  faota,  and  also  avory  question  of  law 
incident  thereto ;  the  same  being  questions  of  law  and  fhot  on  which  the  plaintiff's  title  to 
relief  depended: 

"  S.  That  the  pleas  show  that  the  said  Court  did  in  dna  oonrte  datarmine  thoae  maUeia  of  law 
aad  fact  in  the  defendant's  favour . 

'<4.  That  the  matters  of  law  and  Caat  attempted  to  ba  triad  in  thia  aotion,  haring  already 
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bad.  By  the  2d  section  of  the  *Chaiicery  Amendment  Act,  r^o/jo 
1858  (21  &  22  Vict.  c.  27),  it  was  enacted,  that,  "  in  all  cases  •-  ^^^ 
in  which  the  Court  of  Chancery  has  jurisdiction  to  entertain  an 
application  for  an  injunction  against  a  breach  of  any  covenant,  con- 
tract, or  agreement,  or  against  the  commission  or  continuance  of  any 
wrongful  act,  or  for  the  specific  performance  of  any  covenant,  con- 
tract, or  agreement,  it  should  be  lawful  for  the  same  Court,  if  it 
should  think  fit,  to  award  damages  to  the  party  injured,  either  in 
addition  to  or*  in  substitution  for  such  injunction  or  specific  perform- 
ance; and  such  damages  might  be  assessed  as  such  Court  should 
direct."  The  3d  section  enacted  that  "it  should  be  lawful  for  the 
Court  of  Chancery,  if  it  should  think  fit,  to  cause  the  amount  of  such 
damages  in  any  case  to  be  assessed,  or  any  question  of  fact  arising  in 
any  suit  or  proceeding  to  be  tried,  by  a  special  or  common  jury, 
before  the  Court  itself;"  and  then  it  proceeded  to  describe  the  mode 
in  which  this  was  to  be  done.  The  5th  section  enabled  the  Court  of 
Chancery  to  assess  the  amount  of  such  damages  without  a  jury ;  and 
the  6th  section  empowered  the  Court  to  send  the  assessment  of 
damages  to  a  Court  of  law.  By  the  Chancery  Regulation  Act,  1862 
(25  &  26  Vict.  c.  42),  what  the  Court  of  Chancery  was  before 
empowered  to  do,  is  now  made  obligatory:  Young  v.  Fernie,  33 
Law  J.,  Chan.  192.  The  subject-matter  of  this  action  having  already 
been  disposed  of  by  a  Court  of  competent  and  concurrent  jurisdic- 
tion, the  plaintiff  cannot  be  permitted  to  re-agitate  the  matter  in  this 
Court,  if  an  issue  were  directed  by  the  Court  of  Chancery,  and 
tried  here,  the  Court  would  not  *allow  the  same  question  to  r*o«4 
be  tried  again  in  an  action  commenced  here.  Why,  then,  ^ 
should  it  be  allowed  if  tried  in  the  Court  of  Chancery  ?  [Erle,  C. 
J. — To  constitute  a  good  plea  of  estoppel,  the  defendant  must  show 
that  the  same  identical  causes  of  action  were  tried  in  Chancery.  That 
is,  properly  tried  before  a  jury.  Lush. — The  Court  of  Chancery  is 
not  compelled  to  find  damages.]  Assuming  the  pleas  to  be  good,  the 
replications  are  clearly  bad.  They  allege  that  the  Court  of  Chancery, 
in  dismissing  the  plaintifi^s  bill,  reserved  to  him  the  right  of  proceed- 
ing at  law  for  the  causes  of  action  in  the  first  and  third  counts  alleged, 
and  ordered  the  said  bill  to  be  dismissed,  without  prejudice  to  such 
right.  As  a  matter  of  fact  the  Court  of  Chancery  did  not,  and  as  a 
matter  of  law  it  could  not,  do  as  alleged.  [WiLLfis,  J. — You  must 
make  out  that  the  Court  of  Chancery  had  exclusive  seisin  of  the 
matter.]  In  Young  v,  Fernie,  Vice-Chancellor  Stuart  had  directed 
an  issue  to  try  the  validity  of  a  patent  by  a  jury  at  common  law. 

b«eD  M  d«tmiiiiiied  Vy  the  Oonrt  of  Chanoeiy,  th«  plaintiff  i«  aitopped  from  trying  the  same 
mmUmn  of  law  and  fact  orer  again  in  this  action." 

Ih  stipffort  of  <A«  demurrers  to  the  replication  to  the  eighth  and  tenth  pleae, — '*  1.  That  tho 
plaintiff  do«s  not  by  bis  replication  deny  that  Ibe  questions  of  law  and  fact  attempted  to  be 
raised  in  this  action  have  been  already  tried  and  determined  by  the  Court  of  Chancery  at  hie 
instaiice^  as  shown  by  the  eighth  and  tenth  pleas ;  nor  does  he  allege  that  his  bill  was  dis- 
missed on  any  other  ground  than  that  the  Court  of  Chancery  determined  the  question  of  law 
and  fact  in  favour  of  the  defendant;  but  merely  shows,  that,  although  that  Court  determined 
those  questions  in  favour  of  the  defendant,  yet  that  Court  affected  to  reserve  to  the  plaintiff  the 
right  to  proceed  at  law : 

"  2.  That  the  Court  of  equity,  having  once  determined  tte  questions  of  law  and  faot  as  afore- 
said, eoald  not  give  any  power  or  right  to  the  plaintiff  to  try  the  same  question  over  ngaii)  in 
thb  aeUoB." 
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On  appeal,  Lord  Westbury,  C,  reversed  his  decision,  saying, — "  The 
statute  laid  down  the  rule,  that,  for  the  future,  these  things  should 
be  heard  and  determined  in  this  Court;  and  the  proviso  in  the  2d 
section  was  introduced  by  way  of  exception  to  the  ruU  ;  and,  in  order 
to  bring  a  case  within  that  proviso,  the  Court  must  be  satisfied  that 
the  administration  of  justice  would  be  more  conveniently  arrived 
at  by  directing  an  issue.  His  Lordship  did  not  think  anything  could 
be  more  inconvenient  than  that,  where  there  were  mixed  questions 
of  law  and  equity,  there  should  be  an  attempt  to  cut  such  cases  in 
half,  and  send  one  half  to  be  tried  by  a  jury,  reserving  the  other  to 
be  dealt  with  in  this  Court;  and  it  was  impossible  that  any  satis- 
factory conclusion  could  be  arrived  at  by  that  mode  of  investigating 
the  case,  though  there  would  be  a  great  expenditure  both  of  time  and 
*26o1   '^^^^y*"     *Here,  the  pleas  allege  distinctly  that  the  plaintiff 

^  impleaded  the  defendant  in  Chancery  for  the  very  same  rights, 
claims,  and  causes  of  action  as  in  the  declaration  alleged,  and  that 
such  proceedings  were  thereupon  had  in  the  said  suit,  that,  before 
the  commencement  of  this  suit,  the  Court  of  Chancery  determined  the 
same  alleged  causes  of  action  in  favour  of  the  defendant,  and  gave 
judgment  and  decreed  in  respect  thereof  in  favour  of  the  defendant 
And  the  replication  does  not  deny  that,  but  merely  states  that  the 
plaintiff's  bill  was  dismissed,  without  prejudice  to  the  right  of  the 
plaintiff  to  proceed  at  law  for  the  causes  of  action  in  the  declaration 
alleged.  The  decision  of  the  Court  of  Chancery,  it  is  submitted,  ir  a 
complete  bar,  and  the  subsequent  permission  to  try  at  law  amounts 
to  nothing  more  than  saying,  that,  if  the  plaintiff  has  a  right  at  law, 
that  Court  would  not  by  injunction  restrain  him  from  pursuing  it. 

Erle,  C.  J. — I  have  already  intimated  my  opinion  that  the  pleas 
are  good.  I  am  also  of  opinion  that  the  replications  are  good.  The 
declaration  complains  that  the  defendant  has  injured  the  reversion 
of  the  plaintiff*  in  certain  walls  and  premises,  by  wrongfully  building 
and  erecting  certain  other  walls  and  certain  buildings  and  erections 
upon  and  against  the  same.  The  second  plea  is,  that  the  plaintiff 
ought  not  to  be  permitted  to  implead  the  defendant  in  respect  of  the 
causes  of  action  in  the  first  count  alleged,  because  the  defendant  said, 
that,  after  the  accruing  of  the  causes  of  action  in  the  first  count 
alleged,  and  afler  the  passing  of  the  Chancery  Begulation  Act,  1862 
(known  familiarly  as  Mr.  Bolt's  Act),  the  plaintiff  commenced  his 
suit  and  filed  his  bill  in  Chancery  against  the  defendant,  and  im- 
pleaded the  defendant  therein  for  the  very  same  rights,  claims,  and 
Maai   causes  of  action  as  in  the  first  count  alleged ;  and  *that  such 

-'  proceedings  were  thereupon  had  in  the  said  suit,  that,  before 
the  commencement  of  this  suit,  the  Court  of  Chancery  determined 
the  same  alleged  causes  of  action  in  favour  of  the  defendant,  and 
gave  judgment  and  decreed  in  respect  thereof  in  favour  of  the 
defendant;  and  that  the  said  judgment  and  decree  still  remains  in 
force.  Upon  a  traverse  of  that  plea,  the  defendant  would  have  to 
show  that  there  was  a  final  judgment  in  the  Court  of  Chancery  upon 
these  very  causes  of  sction.  Upon  demurrer,  therefore,  we  may  assume 
that  the  plea  would  be  an  answer  to  the  action.  Then  comes  the 
replication,  in  which  the  plaintiff'  atys  that  he  ought  to  be  permitted 
to  implead  the  defendant  in  respect  ^f  the  causes  of  action  in  the  first 
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ooant  alleged,  because  be  says  that  the  Court  of  Chancery,  in  dismissing 
the  plaintiffs  bill,  reserved  to  him  the  right  of  proceeding  at  law  for 
the  causes  of  action  in  the  first  count  alleged,  and  ordered  the  bill  to 
be  dismissed,  without  prejudice  to  such  right.  Upon  demurrer  to  that 
replication,  I  am  of  opinion  that  it  is  a  valid  replication.  It  does 
substantially  traverse  the  main  point  of  the  plea,  viz.,  that  there  was 
a  final  adjudication  upon  the  matters  complained  of  by  the  plaintiff 
in  his  first  c<,unt.  The  defendant  alleges  that  the  plaintiff  sought 
relief  in  equity  in  respect  of  the  causes  of  action  declared  on,  and  that 
his  bill  was  dismissed.  The  plaintiff  says  that  this  dismissal  was  not 
a  final  adjudication  upon  the  matters  in  issue,  but  a  mere  ad  interim 
adjudication,  reserving  leave  to  him  to  try  the  question  at  law.  On 
the  part  of  the  defendant,  it  is  now  contended  that  the  effect  of  Sir 
Hugh  Cairns's  Act  (21  &  22  Vict.  c.  27),  and  Mr.  Bolt's  Act.  (25  &  26 
Yict.  c.  42),  is,  to  make  this  a  bad  replication ;  and  that  the  decision 
of  the  Court  of  Chancery  must  be  taken  to  have  been  a  final  determi- 
nation of  the  matter,  just  as  if  it  had  been  the  judgment  of  a  Court  of 
*law  upon  the  same  question.  But  I  take  the  judgment  of  the  f^oat 
Lords  Justices  in  Swaine  v.  The  Great  Northern  Railway  Com-  '- 
pany,  33  Law  J.,  Chan.  399  to  be  a  direct  adjudication  to  the  contrary 
of  Mr.  Clarke^B  argument.  There,  Swaine  possessed  a  house  and 
premises  within  about  eighty  feet  of  a  station  of  the  Great  Northern 
Railway  Company.  Previous  to  1859,  there  had  been  but  one  siding 
at  the  place,  and  it  was  on  the  opposite  side  of  the  line  from  the  pro- 
perty of  Swaine.  In  1859,  the  Company  constructed  a  second  siding, 
on  tne  side  of  the  line  nearest  to  the  property  of  Swaine,  and  used  it  for 
carrying  from  London  manure  of  an  offensive  description.  Swaine 
remonstrated  from  time  to  time ;  but,  in  1862,  finding  the  nuisance 
greatly  increased,  in  the  month  of  May  he  made  a  formal  complaint. 
Obtaining  no  redress,  he,  after  a  demand  by  his  solicitors,  filed,  in 
January,  1863,  his  bill  for  an  injunction,  and  for  an  inquiry  as  to 
damages.  One  of  the  Vice-Chancellors  considered  that  the  plaintiff, 
having  had  ample  time  to  establish  his  right  at  law,  and  having  failed 
to  do  SO;  was  not  entitled  to  file  a  bill  for  an  injunction,  and  dismissed 
the  bill.  On  appeal,  the  Lord  Justices  held  that  there  had  not  been 
a  nuisance  so  continuous  and  systematic  as  to  justify  the  grant  of  the 
injunction,  and  they  agreed  to  the  dismissal  of  the  bill, — but  vnthout 
frejudice  to  the  plaintiff  ^8  right  to  an  action,  A  question  was  then 
raised  as  to  whether  it  was  not  the  duty  of  the  Court  to  go  on  and  to 
decide  whether  or  not  the  plaintiff  was  entitled  to  damages  at  law : 
and  upon  this  Lord  Justice  Turner  said:  "Upon  the  question  of 
damages,  the  Court  had  recently  to  consider  it  when  Johnson  v. 
Wyatt,  33  Law  J.,  Chan.  394,  the  case  of  the  photographic  studio, 
was  argued  on  appeal :  but  the  Court  must  consider  it  again  upon  the 
present  appeal.  The  law,  he  thought,  stood  thus: — According  to 
Sir  Hugh  *Cairn8's  Act,  the  Court  had  jurisdiction  to  give  r^o^o 
damages  in  a  case  where  the  bill  was  properly  filed  in  this  '- 
Court;  but,  under  Mr.  Rolt^s  Act,  it  was  not  compulsory  for  the 
Court  to  exercise  that  jurisdiction.  The  Court  had  the  power,  there- 
fore, but  was  under  no  compulsion.  Then,  looking  at  the  nature  of 
the  case,  it  was,  in  his  judgment,  not  one  in  which  the  Court  would 
be  well  advised  in  going  into  the  question  of  damages.    He  thought 
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that  the  bill:mast  be  dismissed,  as  the  bill  in  Johnson  v.  Wyatt  had 
been  dismissed,  though  not  exactly  upon  the  same  grounds,  for  there 
the  Court  was  of  opinion  that  the  plaintiffs  were  not  entitled  to  any 
damages  at  all.  That  was  by  no  means  said  here :  but  their  Lord- 
ships thought  that  the  case  could  be  more  effectually  disposed  of  by  a 
Court  of  law  than  in  a  Court  of  equity.  It  was  perhaps  somewhat 
unfortunate  that  Mr.  Bolt's  Act  had  placed  the  Court  in  the  position 
of  being  compelled  to  determine  questions  of  fact  upon  the  very  insuffi- 
cient statements  of  affidavits,  or  else  by  a  viva  voce  examination  of 
all  the  witnesses  before  itself.  Upon  the  whole,  the  bill  must  be  dis- 
missed ;  but  it  would  be  expressly  witlwut  prejudice  to  the  right  of  the 
plaintiff  to  bring  any  action  he  might  be  advised  to  bring ^  for,  without 
that  declaration,  it  might  perhaps  be  thought  that  the  Court  had  by  the 
dismissal  of  the  bill  concluded  the  question  of  dfimages^  as  it  had  tiie 
power  to  doy  That  is  a  solemn  adj  udication  directly  on  the  point, 
and  entirely  satisfies  my  mind.  In  Johnson  v.  Wyatt  the  bill  prayed 
an  injunction  and  damages  for  an  alleged  nuisance.  The  bill  was 
dismissed ;  and,  upon  the  question  of  damages,  Lord  Justice  Turner 
said :  '*  Upon  the  best  consideration  which  1  have  been  able  to  give 
to  the  Chancery  Eegulation  Act,  1862  (25  &  26  Vict.  c.  42,  Mr.  Bolt's 
Act),  I  am  not  satisfied,  that,  under  the  provisions  of  that  Act,  we  are 
*2691  ^^^^^^^y  bound  to  enter  *into  this  part  of  the  case ;  for,  I  much 
-'  doubt  whether  the  question  as  to  the  plaintiff's  right  to  damages 
ought  to  be  considered  as  being,  within  the  meaning  of  the  Act,  a 
question  of  law  or  fact  cognisable  in  a  Court  of  common  law,  on  which 
the  plaintiff's  title  to  relief  in  equity  depends :  but  Sir  Hugh  Cairns's 
Act  (21  &  22  Vict.  c.  27)  has,  I  think,  given  us  jurisdiction  to  enter- 
tain this  question  of  damages ;  and,  having  regard  to  the  spirit  and 
intention  of  the  later  Act  (the  Chancery  Regulation  Act),  I  think 
that,  having  this  jurisdiction,  we  ought  under  the  circumstances  of 
this  case  to  exercise  it.  I  have,  therefore,  considered  the  question  of 
damages,  and  looked  into  several  cases  at  law  on  the  subject, — Back 
V.  Stacey,  2  Car.  k  P.  465  (E.  C.  L.  R.  vol.  12),  Parker  v.  Smith,  5 
Car.  &  P.  438  (E.  C.  L.  R.  vol.  24),  Pringle  i;.  Wernham,  7  Car.  &  P. 
377  (E.  C.  L.  B.  vol.  32),  and  Wells  v  Ody,  7  Car.  &  P.  410.  Upon 
the  authority  of  those  cases,  my  opinion  is  that  the  plaintiffs  have  not 
established  a  sufficient  case  to  entitle  them  to  any  damages,  and  that 
their  case  fails  upon  this  point  also."  The  Court,  therefore,  assume 
the  jurisdiction,  and  finally  decide  the  question  of  damages.  These 
two  cases  seem  to  me  to  be  directly  in  point.  Upon  their  authority, 
therefore,  as  well  as  upon  the  construction  of  the  statutes,  and  the 
reason  of  the  thing,  I  am  clearly  of  opinion  that  this  replication  is 
good. 

Williams,  J. — I  am  of  the  same  opinion.  If  the  plea  had  stood 
altogether  unanswered  by  the  replication,  it  seems  to  me  that  it  would 
have  been  a  good  plea,  because  it  avers  that  the  Court  of  Chancery 
in  the  former  suit  determined  in  favour  of  the  defendant  in  respect 
of  the  causes  of  action  alleged  in  this  declaration.  The  cases  to  woich 
my  Lord  has  referred  show  that  the  Court  of  Chancery  might  have 
done  that  if  they  had  pleased,  but  that  it  was  in  their  discretion  either 
M*fM  to  ^determine  the  matter  finally  themselves  or  to  send  it  to  a 
^  Court  of  law  for  adjudication.    But  thee  comes  the  replication. 
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which  shows  that  the  allegation  in  the  plea  is  not  well  founded,  and 
is  not  to  be  taken  to  be  trae.  It  states  that  the  Court  of  Chancery, 
in  dismissing  the  plaintiff's  bill,  reserved  to  him  the  right  of  proceed- 
ing at  law,  and  ordered  the  bill  to  be  dismissed,  without  prejudice  to 
such  right.  It  therefore  appears  from  that  that  the  Court  of  Chan- 
cery did  not  exercise  the  jurisdiction  they  might  have  done  by  finally 
dismissing  the  bill,  but  thought  fit  to  reserve  to  the  plaintiff'  the  right 
to  try  the  question  at  law.  I  therefore  think  the  replication  2*3  a  good 
answer  to  the  plea. 

WiLLBS,  J. — ^I  am  of  the  same  opinion.  I  apprehend  that  if  tlie 
same  matter  or  cause  of  action  has  already  been  finally  adjudicated 
on  between  the  parties  by  a  Court  of  competent  jurisdiction,  the 
plaintiff  has  lost  his  right  to  put  it  in  suit  either  before  that  or  any 
other  Court.  The  conditions  for  the  exclusion  of  jurisdiction  on  the 
ground  of  res  judicata,  are,  that  the  same  identical  matter  shall  have 
come  in  question  already  in  a  Court  of  competent  jurisdiction,  that 
the  matter  shall  have  been  controverted,  and  that  it  shall  have  been 
finally  decided.  The  question  arising  in  one  respect  on  the  pleas  in 
this  case,  and  in  another  on  the  replications,  is,  whether  these  condi- 
tions for  the  exclusion  of  the  jurisdiction  of  this  Court  are  existing 
here.  Assuming  it  to  be  true,  as  we  must  for  the  purpose  of  this 
argument,  that  the  Court  of  Chancery  had  jurisdiction  in  the  matter 
conferred  upon  it  by  Sir  Hugh  Cairns's  Act  and  Mr.  Eolt's  Act,  and 
that  it  was  bound  to  exercise  that  jurisdiction,  was  the  same  matter 
in  issue  before  that  Court?  Different  considerations  arise  upon  the 
pleas  and  upon  the  replications.  I  was  at  first  disposed  to  think  the 
pleas  bad.  It  is  not  sufficient  to  constitute  res  judicata  that  the  matter 
nas  *been  determined  on :  it  must  appear  that  it  was  contro-  rn^n^ri 
verted  as  well  as  determined  upon.  Looking  at  the  pleas,  it  L 
seemed  to  me  that  probably  the  Court  of  Chancery  may  not  have 
dismissed  the  plaintiff's  bill  on  the  merits,  but,  judging  upon  equita- 
ble grounds,  may  have  considered  it  not  to  be  a  case  for  an  injunc- 
tion, and  may  have  declined  to  go  into  the  question  whether  the 
plaintiff  had  any  legal  right  or  not.  It  may  have  been  unnecessary 
to  go  into  that,  except  for  the  amount  of  damages.  Therefore  the 
Court  of  Chancery  may  have  given  the  go-by  to  the  right  now 
asserted  by  the  plaintiff*.  But,  as  the  plea  alleges  that  the  Court  of 
Chancery  determined  the  same  alleged  causes  of  action,  I  think  we 
are  bound  to  assume  it  to  mean  that  the  Court  decided  upon  the  legal 
merits,  against  any  right  of  action  in  the  plaintiff  in  respect  of  those 
causes ;  and,  as  that  Court  had  jurisdiction,  it  might  have  made  a 
final  end  of  the  matter.  I  can  quite  conceive  that  the  first  view  may 
be  the  proper  one  to  take  on  the  evidence  given.  It  may  appear  that 
the  decree  was  upon  the  face  of  it  final,  and,  either  on  the  face  of  the 
decree,  or  on  the  evidence  (if  admissible),  that  the  dismissal  of  the 
plaintiff's  bill  proceeded  upon  grounds  peculiar 'to  the  Court  of 
Chancery,  and  that  this  matter  was  not  disposed  of.  But,  on  looking 
at  the  plea,  for  the  reasons  mentioned,  I  think  I  must  assume  that 
the  Court  of  Chancery  did  dispose  of  the  legal  merits,  and  that  the 
plaintiff  has  no  right  to  ask  this  Court  to  come  to  a  different  decision 
on  the  same  matter.  So  far  as  to  the  pleas.  The  aspecst  of  the  case, 
however,  is  changed  when  we  introduce  the  replication  viz.  that  ^he 
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said  Court  of  Chancery,  in  dismissing  the  plaintiff's  bill  in  the  eighth 

":)lea  mentioned,  reserved  to  the  plaintiff  the  right  of  proceeding  at 

aw,  for  the  causes  of  action  in  the  first  count  alleged,  and  ordered 


r, 


♦2721  *^®  ^^'^  ^^  ^®  dismissed,  without  prejudice  to  such  right;  *be- 
■'  cause  it  is  clear  not  only  that  the  matter  may  or  may  not  have 
been  controverted,  but  the  third  condition  of  a  plea  of  res  judicata  is 
not  complied  with,  viz.  that  there  must  have  been  a  final  adjudication. 
For  these  reasons,  I  am  of  opinion  that  there  should  be  judgment  for 
the  defendant  on  the  demurrer  to  the  pleas,  and  for  the  plaintiff  on 
the  demurrer  to  the  replications. 

Keating,  J. — I  am  entirely  of  the  same  opinion.  The  strength  of 
Mr.  Clarice's  argument  has  been  upon  the  25  &  26  Vict.  c.  42,  which 
he  contends  precludes  the  Court  of  Chancery  from  doing  what  it  did. 
The  cases,  however,  which  my  Lord  has  cited,  show  that  the  Court 
of  Chancery  had  power  to  do  what  the  replication  alleges  that  it  did. 
If  so,  the  replication  is  a  good  answer  to  the  pleas. 

Judgment  for  defendant  on  the  demurrer  to  the  pleas,  for 
plaintiff  on  the  demurrer  to  the  replications. 


KILLBY  V.  WRIGHT.    Jan.  18. 

A  deed  of  eompoaition  mide  between  "  the  several  persons  whose  names  were  snbseribed  and 
seals  affixed  in  the  scbednle  (being  creditors  of  T.  H.  W.,  of  the  first  part,  and  T.  H.  W.  of  lbs 
second  part),"  recited  that  the  debtor  was  indebted  to  the  said  several  persons  parties  thereto 
of  the  first  part.  In  the  sums  set  opposite  their  respectire  nsmes,  and  had  agreed  to  pay  i 
composition  of  6«.  in  the  pound, — "  such  payment  or  composition  to  be  made  and  paid  to  all 
and  every  the  creditors  of  the  said  debtor  upon  their  the  taid  ertditof  txeeuting  fAt«  deed,**-^ 
and  witr.e88ed,  that,  in  consideration  of  the  payment  by  the  debtor  to  the  taid  ntveral  crtditon 
of  such  composition  as  aforesaid,  the  parties  of  the  first  part  released  the  debtor : — 

Held,  a  void  deed,  as  excluding  non-assenting  creditors  from  all  benefits  under  it,  notwith- 
standing  all  the  formaUties  prescribed  by  s.  192  of  the  Ba&kmptoy  Aet»  1861,  had  been  duly 
observed. 

This  was  an  action  by  payee  against  acceptor  of  a  bill  of  exchange 
for  150Z.  drawn  by  one  Theodore  Anthony  Bochussen  on  the  2oth  of 
March,  1863,  at  twelve  months'  date;  and  for  money  payable  by  tlie 
defendant  to  the  plaintiff  for  money  lent  by  the  plaintiff  to  the  defend- 
♦97R1  *^^»  ^^^  money  paid  by  the  plaintiff  for  the  defendant  *at  his 
J  request,  for  money  received  by  the  defendant  for  the  use  of  the 
plaintiff,  for  interest  upon  money  due  from  the  defendant  to  the  plain- 
tiff and  forborne  at  interest  by  the  plaintiff  to  the  defendant  at  bis 
request,  and  for  money  found  to  be  due  from  the  defendant  to  the 
plaintiff  on  accounts  stated  between  them.     Claim,  2001. 

Plea, — that,  after  the  accruing  of  the  cause  of  action,  and  after  the 
Bankruptcy  Act,.  1861,  took  effect,  an  indenture  was  made  in  the 
words  following,  that  is  to  say: — "This  indenture,  made  the  14th  of 
May,  1864,  between  the  several  persons  whose  names  are  subscribed 
and  seals  affixed  in  the  schedule  hereunder  written  (being  respectively 
either  individually  or  in  copartnership  with  others  creditors  of 
Thomas  Harby  Wright,  on  behalf  of  themselves  and  all  and  every 
other  the  creditors  of  the  said  T.  H.  Wright,  of  the  first  part,  and 
T.  H.  Wright,  of,  &c.,  tobacconist  and  winc'-merchant,  hereinafter 
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called  'the  said  debtor,'  of  the  second  part:  Whereas,  the  said  debtor 
is  indebted  to  the  said  several  persons  parties  hereto  of  the  first  part 
in  the  several  sums  of  money  set  opposite  their  respective  names  in 
the  said  schedule  hereunder  written,  and,  being  unable  to  discharge 
the  same  in  full,  hath  agreed  to  pay  a  composition  of  65.  in  the  pound, 
such  payment  or  composition  to  be  made  and  paid  to  all  and  every  the 
creditors  of  the  said  debtor^  upon  their  the  said  creditors  executing  this 
deed,  and  to  be  in  full  discharge  of  all  and  every  the  debts  of  the 
said  debtor  due  and  owing  at  the  time  of  the  execution  of  these 
presents:  Now,  this  indenture  witnesseth,  that,  in  pursuance  of  the 
said  agreement,  and  in  consideration  of  the  payment  by  the  said 
debtor  to  the  said  several  creditors  of  such  composition  as  aforesaid, 
they  the  said  several  persons  parties  hereto  of  the  first  part,  for  them- 
selves and  their  several  and  respective  partners,  *do  hereby  rt^nni 
accept  the  said  composition  in  full  satisfaction  and  discharge  *- 
of  their  respective  debts,  and  do  by  these  presents  release  and  for 
over  quit  claim  unto  the  said  debtor,  his  heirs,  executors,  and 
administrators,  all  and  all  manner  of  action  and  actions,  suit  and 
suits,  debts  and  sums  of  money,  accounts,  costs,  reckonings,  agree- 
ments, judgments,  extents,  executions,  claims,  and  demands  whatso- 
ever, which  they  the  said  several  parties  hereto  of  the  first  part  and 
their  several  and  respective  partners  now  have,  or  at  any  time  hereto- 
fore had,  against  the  said  debtor.  In  witness,"  &c. :  Averment,  that 
the  said  deed  was  valid,  effectual,  and  binding  on  all  the  creditors 
of  the  defendant,  including  the  plaintifij  as  if  they  were  parties  and 
bad  executed  the  same;  and  that  the  conditions  of  the  Bankruptcy 
Act,  1861,  had  been  observed;  that  a  majority  in  number  and  three- 
fourths  in  value  of  the  creditors  had  in  writing  approved  of  and 
assented  to  the  said  deed;  that  the  deed  was  duly  attested  and 
stamped,  and  registered,  with  the  affidavit  required  by  the  said  Bank- 
ru|)tcy  Act;  that  a  certificate  of  registration  was  given  to  the 
defendant;  that  the  plaintift'  was  a  creditor,  and  had  notice  of  the 
deed,  and  was  requested  to  execute  the  same ;  and  that  the  defendant, 
by  means  of  the  premises,  was  released  and  discharged  from  the 
cause  of  action  in  the  commencement  of  this  plea  set  out. 

To  this  plea  the  plaintiif  demurred;  the  ground  of  demurrer 
stated  in  the  margin  being,  "  that  it  does  not  appear  that  the  plain- 
titf  did  or  could  execute  the  said  deed;  and  that  it  is  not  a  deed  for 
the  composition  of  all  the  defendant's  debts  and  liabilities,  and  his 
release  therefrom,  but  only  of  the  debts  due  to  the  creditors  parties 
to  the  deed."     Joinder. 

LaxtoHf  in  support  of  the  demurrer. — The  deed  set  out  in  the  plea 
is  clearly  bad :  it  does  not  place  the  ^executing  and  non-assent-  r^o^- 
ing  creditors  upon  the  same  footing:  and  it  precludes  the  ^ 
plaintiff'  from  obtaining  any  benefit  under  it  unless  he  executes  it. 
'J'his  is  clear  from  two  recent  cases  in  the  Exchequer  Chamber,  of 
Benham  v.  Broadhurst,  11  Law  Times  (N.  S.)  537,  and  Raphael  v. 
Davis,  11  Law  Times  (N.  S.)  539.  In  Benham  r.  Broadhurst,  a  com- 
position-deed was  maae  between  a  debtor  of  the  one  part,  and  the 
several  persons  creditors  who  were  parties  thereto  of  the  other  part ; 
and  the  debtor  thereby  covenanted  with  the  said  several  persons 
parties  thereto  of  the  second  part  respectively  to  pay  them  the  com* 
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position  therein  mentioned :  the  deed  was  executed  by  the  requisite 
majority  in  number  and  value  of  the  creditors,  according  to  the  192d 
section  of  the  Bankruptcy  Act,  1861 :  and  it  was  held  void  as  against 
a  non-assenting  creditor.  Crompton,  J,,  in  giving  judgment,  said: 
"  The  present  deed,  it  will  be  observed,  is  made  between  the  debtor 
and  the  assenting  creditors  only,  the  non-assenting  creditors  being  n«> 
parties  to  the  deed:  but  the  assenting  creditors  take  a  covenant  to 
themselves  respectively  and  individually,  and  there  is  no  covenant  by 
this  debtor  with  the  non-assenting  creditors,  or  some  trustee  for  them, 
on  which  they  or  the  trustee  can  sue.  They  have  not  eqixal  protection^ 
In  Raphael  v,  Davis,  the  plea  alleged,  that,  after  the  accruing  of  the 
cause  of  action,  and  after  the  Bankruptcy  Act,  1861,  to  wit,  on,  &c., 
by  indenture  between  the  defendant  of  the  first  part,  J.  C.  and  M.  C, 
trustees  on  behalf  of  themselves  and  others  the  undersigned  creditors 
of  the  defendant,  of  the  second  part,  and  the  several  other  persoDs, 
creditors  of  the  defendant,  whose  names  were  thereunder  signed,  of 
the  third  part,  the  defendant  assigned  to  the  said  trustees  all  his 
estate,  &c.,  upon  trust  out  of  the  proceeds  to  pay  to  the  several  per- 
*27fi1   ^^^^  parties  thereto  of  the  third  part  a  composition  *of  2«.  6(i 

J  in  the  pound  upon  the  amount  of  their  respective  debts ;  in 
consideration  whereof  the  said  parties  thereto  of  the  third  part  release<l 
the  defendant,  his  executors,  &c.,  from  their  said  respective  debts: 
and  it  was  declared  that  the  said  deed  should  not  be  binding  upon 
any  creditor  party  thereto  to  whom  the  amount  of  the  said  composi- 
tion should  not  be  paid  within  seven  days  from  the  time  of  such  creditor 
executing  the  deed, — with  the  usual  averments  that  the  deed  was  a 
trust-deed  under  s.  192  of  the  Bankruptcy  Act,  1881,  and  duly  exe- 
cuted by  the  requisite  majority,  &u.,  and  that  the  plaintiff  was  a 
creditor,  &c. :  it  was  held  that  the  deed  was  bad,  inasmuch  as,  upon 
the  fact  of  it,  it  excluded  non-assenting  creditors  from  getting  any 
benefit  under  it.  Blackburn,  J.,  characterized  the  deed  as  "the  worst 
deed  he  ever  saw."  And  Mellor,  J.,  added, — "  It  carefully  excludes 
the  possibility  of  a  non-assenting  creditor  getting  any  benefit  under 
it."  Dingwall  v.  Edwards,  33  Law  J.,  Q.  B.  161,  is  also  a  distinct 
authority  to  show  that  a  deed  which  excludes  from  its  benefits  non- 
executing  creditors  is  void.  Cockburn,  C.  J.,  there  says :  "  It  is  not 
disputed,  that,  in  order  that  creditors  not  executing  a  composition- 
deed  shall  be  bound  under  the  192d  section  of  the  Bankrupt  Act, 
they  must  be  entitled  to  the  same  benefit  under  it  as  is  secured  by  it 
to  the  creditors  executing  it.  If  by  the  terras  of  the  deed  creditors 
are  excluded  except  on  the  condition  of  executing  it,  the  deed  will 
not  be  binding  on  those  who  do  not  execute  it.  While  we  should 
desire  to  give  effect  to  the  intention  of  the  Legislature  by  upholding 
composition-deeds  to  which  the  proportion  of  the  creditors  required 
by  the  statute  have  been  parties,  we  must  take  care  not  to  enable  an 
insufficient  number  of  creditors  to  obtain  unduly  the  execution  of 
reluctant  creditors,  by  the  apprehension  of  the  latter  that  they  may 
*2771    *^^  placed  at  a  disadvantage  by  omitting  to  execute."    And 

-'  Crompton,  J.,  says :  "  It  was  conceded  in  the  argument  in  this 
case,  that  the  deed  of  arrangement  under  the  arrangement  clauses  of 
the  last  Bankrupt  Act  was  invalid,  and  no  bar  to  the  plaintiffs'  action, 
if,  as  contended  by  *he  plaintiffs'  counsel;  its  construction  was,  that 
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the  composition  was  only  to  be  paid  to  the  creditors  who  should 
actually  sign  the  deed,  or  if,  whica  is  the  same  thing,  it  imposed  on 
the  non-assenting  creditors  the  condition  of  signing  before  or  when 
they  received  the  composition.  As  it  is  now  to  be  taken  as  decided 
that  a  composition-deed  is  within  the  Act,  without  any  assignment 
of  any  property  of  the  debtor,  it  seems  still  more  necessary  to  see 
that  a  provision  is  made  for  the  non-assenting  creditors  having  their 
share  of  the  composition,  as  there  is  no  trust-fund  in  such  case  which 
can  be  administered  either  under  the  deed  or  under  the  197th  section 
of  the  last  Bankrupt  Act.  If  the  provision  for  the  payment  of  the 
composition  is  to  stand  in  the  same  position  as  the  trust  for  the 
administration  of  the  property,  it  clearly  roust  not  exclude  the  class 
of  non-assenting  creditors. 

Watldn  Williams,  contri,  admitted  that,  if  Dingwall  v.  Edwards, 
33  Law  J.,  Q.  B.  161,  was  in  point,  he  could  urge  nothing  in  support 
of  the  present  deed. 

Ebls,  C.  J. — It  seems  to  me  that  the  case  of  Dingwall  v.  Edwards 
is  decisively  in  point. 

The  rest  of  the  Court  concurring,        Judgment  for  the  plaintiiP. 


I 


♦CLARKE,  Assignee  of  the  Estate  and  Effects  of  FRANCIS  r^nnQ 
AYERS,  a  Bankrupt,  and  Others,  v.  WATSON  and  •"  ^^^ 

Another.    Jan,  25. 

By  tb«  tomif  of  a  eontraet  oertoln  works  wore  to  be  done  for  the  defendaota  by  tbe  plalntiflii 
a«eordiaf  to  eerUin  plani  and  spaeifioatioDs,  and  to  be  paid  for  by  oertaiD  inatalineiitB  "  on 
prodvetion  by  the  contractors  to  tbe  defendants,  or  one  of  them,  of  the  oertiflcate  of  W.  L.  or 
other  tbe  iianreyor  for  the  time  of  the  defendants,  that  they  (tbe  contractors)  had  dniy  and 
eflleieoUy  performed  and  completed  such  work  to  his  satisfaction/' 

Ib  an  action  upon  this  oontraet,  the  declaration  aTcrred  that  all  thinft  neeeisaiy  had  been 
done  by  tlM  plaintiffs  to  entitle  them  to  have  the  oertiflcate  of  the  snnreyor  that  tbe  work  had 
been  dnly  and  eiBoiently  performed  and  completed  to  his  satisfaction,  bat  that  the  said  surrayor 
bad  not  given  sneh  certificate,  bnt  had  wrongfully  and  improperly  neglected  and  rt/ueed  eo  to 
do,  Ac., — Held,  on  demurrer,  that,  in  the  absence  of  collasion,  the  plaintiffs  were  not  entitled  to 
recover,  wf tboot  producing  the  snrreyor's  oertiflcate,  nor  ware  the  defbndanta  retponilbla  for 
the  lelbial  of  the  rarreyor  to  give  one. 

Thk  first  count  of  the  declaration  stated,  that,  theretofore,  and  before 
the  said  Francis  Ayers  became  bankrupt,  to  wit,  on  the  9th  of  Octo- 
ber, 1862,  bj  an  agreement  in  writing  then  made  and  entered  into 
between  the  said  Francis  Ayers,  William  Mallows,  and  William 
Johnson,  therein  called  ''  the  contractors,''  of  the  one  part,  and  the 
defendants  of  the  other  part,  the  said  contractors  agreed  witb  the 
defendants  to  do  certain  works  therein  mentioned,  in  conformity  with 
certain  plans,  drawings,  and  sections  therein  mentioned,  and  also  in 
conformity  with  certain  specifications  therein  mentioned,  as  well  as  to 
the  satisfaction  and  approval  of  the  engineer  to  a  certain  board  of 
health  for  the  time,  should  such  be  found  necessary,  at  or  for  8122. 
lo8.,  to  be  paid  as  follows,  166{.  78.  M.  on  production  by  the  contract- 
ors to  the  defendants,  or  one  of  them,  of  the  certificate  of  William 
Lambert,  or  other  the  surveyor  for  the  time  of  the  defendants,  that 
they  the  contractors  bad  duly  and  efficiently  performed  and  oompletecl 


278  CLARKE  i..  WATSON.    H.  T.  1865. 

such  portion  of  the  work  as  according  to  the  judgment  of  the  said 
surveyor  should  be  not  less  than  three  fourth  parts  thereof  in  extent 
and  value;  78/.  3^.  9d,  on  the  production  by  the  said  contractors  to 
the  defendants,  or  to  one  of  them,  of  the  certificate  of  the  said  surveyor 
as  aforesaid  that  the  whole  of  the  works  mentioned  and  referred  to  in 
^^,-Q-,  the  said  plans,  ^drawings,  and  specifications,  had  been  duly 
-I  and  efficiently  performed  and  completely  finished  to  his  satis- 
faction, and  also  to  the  satisfaction  of  the  said  engineer  for  the  time 
being  of  the  local  board  of  health,  if  necessary;  and  the  balance  of 
78/.  35.  9cL  at  the  expiration  of  four  months  from  the  date  of  the  said 
surveyor's  certificate  of  completion ;  provided  the  therein-mentioned 
roads^  pathways,  drains,  and  culverts,  and  every  part  thereof,  should 
be  certified  by  the  said  surveyor  to  be  in  good  repair,  and  in  perfect 
and  sound  condition  in  all  respects, — it  being  thereby  intended  and 
agreed  that  all  the  said  works  and  materials  should  be  so  put  and  kept 
in  good  repair  until  the  expiration  of  such  four  months  from  comple- 
tion, by  and  at  the  sole  cost  and  expense  of  the  said  contractors :  and 
the  defendants  thereby  agreed  with  the  said  Francis  Ayers,  William 
Mallows,  and  William  Johnson,  in  consideration  of  the  due  perform- 
ance of  the  said  agreements  therein  contained  on  their  part,  to  pay  to 
them  the  sum  of  312/.  155.  at  the  time  and  in  the  manner  therein- 
before mentioned :  Averment,  that,  although  156/.  75.  6d.,  part  of  the 
said  sum  of  312/.  155.,  had  been  paid,  and  all  things  necessary  on  the 
part  of  the  said  contractors  to  entitle  them  to  have  the  certificate  of 
the  surveyor  of  the  defendants  that  the  whole  of  the  works  in  the  said 
plans,  drawings,  and  specifications,  had  been  duly  and  efficiently  per- 
formed and  completed  to  his  satisfaction,  and  also  to  the  satisfaction 
of  the  engineer  of  the  said  local  board  of  health,  had  been  done  and 
performed  by  them :  yet  the  said  surveyor  had  not  given  such  certifi- 
cate, but  had  wrongfully  and  improperly  neglected  and  refused  so  to 
do,  nor  had  the  defendants  paid  the  said  sum  of  78/.  85.  9d,  payable 
on  such  certificate :  and  that,  although  more  than  four  months  since 
the  said  surveyor  ought  to  have  given  such  certificate  had  elapsed, 
♦2861  *"^  although  all  things  *had  been  done  by  the  said  contract- 
^  ors  on  their  part  to  entitle  them  to  a  certificate  by  the  said 
surveyor  that  the  said  roads,  pathways,  drains,  culverts,  and  every 
part  thereof,  were  at  the  expiration  of  the  said  four  months  in  goo^ 
repair,  and  in  perfect  and  sound  condition  in  all  respects,  yet  the  said 
surveyor  had  not  granted  such  certificate,  but  had  wrongfully  and 
improperly  neglected  and  refused  to  do  so,  and  the  defendants  had  not 
yet  paid  the  said  balance  of  78/.  85.  9c/. 

The  defendants  demurred  to  this  count ;  and  the  plaintiffs  joined 
in  demurrer. 

Henry  JameSt  in  support  of  the  demurrer,  (a)— Two  breaches  are 
alleged  in  the  declaration.  The  first  is,  that  the  defendants  have  not 
paid  the  782L  85.  9c/.  The  answer  to  that  is,  that,  by  the  terms  of  the 
contract,  it  was  payable  only  upon  production  of  the  surveyor's  cer* 

.  (a)  The  points  marked  for  Argument  on  the  part  of  the  defendaate  were  aa  followf  :~> 
.  '*  1.  That  the  flrat  ooant  diacloaes  no  eaate  of  action  against  the  defendants : 

"  S.  That  the  plaintiffs  are  not  entiUed  to  reooTor,  without  obtaining  the  sereral  eertiflcatei 
of  the  Burreyor : 

''  S.  That  the  defendants  are  not  liable  for  the  snrreyor  not  giviiig  saeh  certificates;  and  that* 
in  the  abaanoe  of  moh  ewtifioateS(  no  bmaeh  of  the  agreement  ii  ihown." 
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tificate,  which  has  not  been  produced.  The  second  breach  is,  that 
the  surveyor  has  wrongfully  and  improperly  withheld  his  certificate. 
No  fraud,  however,  or  collusion,  is  charged.  It  is  not  even  allegcl 
that  the  conduct  of  the  surveyor  was  fraudulent:  the  allegation  that 
he  wrongfully  and  improperly  neglected  and  refused  to  grant  his 
certificate,  would  be  satisfied  by  showing  that  he  had  been  guilty  of  a 
mere  error  in  judgment.  Scott  v.  The  Corporation  of  Liverpool,  1  Gif- 
fard  216,  is  precisely  in  point  That  was  a  bill  for  an  account  of  certain 
works  constructed  by  Scott  for  *the  Corporation  of  Liverpool, —  r^^n^ . 
the  contract  providing,  that,  "  if  the  contractors  should  fail  in  per-  •- 
forming  their  contract,  or,  in  the  opinion  of  the  engineer,  not  make 
due  progress,  it  should  be  lawful  for  the  corporation  to  seize  the 
planl^  and,  in  case  any  dispute  should  arise,  the  decision  of  the  engi- 
neers should  be  final  at  law  and  in  equity.''  The  case  was  heard 
before  Vice-Chancellor  Stuart,  assisted  by  Erie.  J.,  and  the  bill  was 
dismissed  with  costs,  no  case  of  fraud,  misconduct,  incapacity,  or 
refusal  to  act  being  established  against  the  engineer.  In  delivering 
his  opinion  there,  Erie,  J.,  says :  "  By  the  contract  it  appears  to  me 
that  the  engineer  is  interposed  between  the  corporation  and  the  con- 
tractors, and  made  the  absolute  judge  of  the  performance  of  the  works, 
and  that  there  is  no  right  in  the  contractors  to  demand  payment,  and 
no  liability  on  the  Company  to  pay,  throughout  the  contract,  unless 
the  condition  of  obtaining  a  valuation  by  the  engineer,  and  his  certifi- 
cate, has  been  fulfilled.''  "The  law  can  only  enforce  rights  under  a 
contract  according  to  that  contract.  It  is  not  necessary  to  cite  authori- 
ties on  such  a  subject.  I  refer  only  to  some  of  those  cited  in  the 
argument.  In  Grafton  v.  The  Eastern  Counties  Railway  Company,  8 
Exch.  699,t  the  contract  was,  to  deliver  to  the  satisfaction  of  the 
agent  of  the  defendants.  It  was  held  that  the  promise  was  on  condi- 
tion that  the  agent  was  satisfied,  and  that  no  action  lay  for  the  price 
of  coke,  unless  the  condition  was  fulfilled.  So,  in  Milner  v.  Field,  5 
Exch.  829,t  the  same  point  prevailed.  In  Ranger  v.  The  Great  West- 
ern Railway  Company,  5  House  of  Lords  Cases  72,  the  stipulation 
that  the  engineer  should  be  the  absolute  judge  during  the  progress  of 
the  works  of  the  mode  in  which  the  contractor  was  discharging  his 
duties,  was  recognised  as  both  valid  and  reasonable,  though  the  engi- 
neer was  a  shareholder  in  the  Company :  and  in  *pp.  106, 107,  r*ooo 
of  the  report,  the  notion  that  accounts  of  the  work  done  under  ^ 
a  similar  contract  to  this  might  be  taken  by  the  Master  in  Chancery, 
instead  of  the  engineer,  on  the  ground  that  the  contract  has  beea 
abandoned,  was  repudiated  as  erroneous.  The  stipulation  is  of  great 
importance,  for,  if  the  contractors  can  open  this  contract  on  account 
of  alterations  and  additions  with  mutual  disputes,  and  can  insist  that 
an  account  should  now  be  taken  before  a  stranger  of  the  entire  works, 
which  can  ill  be  examined  after  complete,  they  may  inflict  litigation, 
complicated,  expensive,  and  doubtful  in  the  extreme, — an  evil  which 
the  stipulation  is  framed  to  avert.  The  question  remains,  whether  the 
conduct  of  the  parties  affords  any  evidence  of  a  right  of  action,  either 
on  the  ground  of  waiving  the  conditions,  or  departing  from  the  original 
contract,  and  substituting  another,  either  expressed  or  implied,  or  on 
the  ground  of  a  wrong.  My  answer  is  in  the  negative.  I  am  not 
aware  that  the  defendants  are  shown  to  have  committed  any  wronjg, 


282  CLARKE  v.  WATSON.    H.  T.  1866. 

or  any  breach  of  their  contract,  or  any  departure  from  it."  '*  I  cannot 
discover  that  the  corporation  have  by  their  conduct  created  a  liability 
at  law  not  impased  on  thecn  by  the  terms  of  the  contract."  And 
Vice-Chancellor  Stuart,  at  p.  228,  says, — "  This  Court  has  no  right 
or  power  to  impose  upon  either  of  the  parties  to  the  contract  any 
other  terms  than  those  which  have  been  prescribed  by  themselves, 
and  by  which  they  have  agreed  to  be  bound.  It  is  the  very  essence 
of  the  contract,  that  no  sum  should  be  considered  due  and  owing  to 
the  plaintiffs  on  account  of  any  of  the  works  executed  by  them,  unless 
the  engineer  shall  certify  the  amounts." 

♦28^1  ^^^^y  Sejt.,  contri,(a) — Substantially,  this  is  an  ♦action 
-I  for  a  tort.  The  plaintiff  complains  of  a  wrong  done  by  the 
agent  of  the  defendants.  Lambert  was  not  acting  for  the  plaintiflb, 
but  for  the  defendants  alone,  to  protect  them  against  overcharges  by 
the  contractors.  The  contract  in  effect  is,  that  the  defendants  will 
employ  Lambert,  "  or  other  their  surveyor  for  the  time,"  to  perform 
the  duties  of  surveyor  rightfully  and  honestly;  and  the  defendants 
are  responsible  if  the  person  so  employed  shall  wrongfully  or  impro- 
perly withhold  his  certificate.  [Willes,  J. — The  declaration  states 
that  the  work  was  done  to  the  satisfaction  of  the  surveyor.]  Yes.  In 
Pawley  v.  Turnbull,  7  Jurist,  N.  S.  792,  Vice-Chancellor  Stuart  held 
the  conduct  of  the  architect  in  withholding  certificates  to  amount  to 
improper  conduct,  and  decreed  payment  of  the  money  notwithstand- 
ing their  absence.  The  defendants  must  be  held  to  have  dispensed 
with  the  condition  of  an  engineer's  or  surveyor's  certificate,  if  they 
appoint  a  man  who  wrongfully  abstains  from  acting.  [Willbs,  J., 
referred  to  Harrison  v.  The  Great  Northern  Railway  Company,  11  C. 
B.  815  (E.  C.  L.  R.  vol.  78),  and  The  Great  Northern  Railway  Com- 
pany  v.  Harrison,  12  C.  B.  576  (E.  C.  L.  R.  vol.  74).]  In  Milner  r. 
Field,  5  Exch.  829, f  there  were  negative  words  in  the  contract:  the 
proviso  was,  that  "  no  instalment  should  be  paid  unless  the  plaintifi' 
delivered  to  the  defendant  a  certificate  signed  by  the  surveyor  of  the 
defendant,  that  the  works  were  performed  according  to  the  specifica- 
*2841  ^^^°^-"  Batterbury  v.  Vyse,  2  Hurlst.  *&  Colt.  42,t  is  ^^ 
-»  reality  an  authority  for  the  plaintiff,  though  the  declaration 
Jleged  that  the  surveyor,  in  neglecting  to  certify,  acted  in  collusion 
with  the  defendant  and  by  his  procurement.  The  point  marked  for 
argument  on  the  part  of  the  plaintiff  there  was,  "that  the  defendant 
who  employs  the  architect  does  contract  with  the  plaintiff  that  he  will 
do  his  duty  and  act  fairly." 

James  was  not  called  upon  to  reply. 

Erls,  C.  J. — I  am  of  opinion  that  the  judgment  in  this  case  ought 
to  be  for  the  defendants.  The  contract  which  they  entered  into  was, 
to  pay  to  the  contractors,  the  plaintiff,  certain  sums  on  production  by 
them  to  the  defendants,  or  one  of  them,  of  the  certificate  of  William 
Lambert  or  other  the  surveyor  for  the  time  of  the  defendants.    Many 

(a)  The  poinU  marked  for  argiiment  on  the  part  of  the  plaintiffs  were  as  foUows : — 

**  1.  That  the  sanreyor  if  the  a^nt  of  the  defendanti ;  and  thej  are  honnd  to  employ  bfan  to 
certify  aecording  to  the  said  agreement : 

**  2.  That  the  surveyor  is  responsible  to  the  defendants  for  improperly  eertifying  or  omitting 
to  oertify ;  and  they  are  responsible  to  the  plaintiffs : 

**  3.  That  the  wrongful  refusal  of  the  defendants'  agent  to  certify,  is  a  dispensation  of  the 
#oadition  pteoedent,  and  equiralent  to  the  defendants'  preventing  the  certificate  being  granted." 
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contracts  are  so  made.  Every  man  is  the  master  of  the  contract  he 
may  choose  to  make:  and  it  is  of  the  highest  importance  that  every 
contract  should  be  construed  according  to  the  intention  of  the  contract- 
ing parties.  And  it  is  important  in  a  case  of  this  description  that  the 
person  for  whom  the  work  has  been  done,  should  not  be  called  upon 
to  pay  for  it  until  some  competent  person  shall  have  certified  that  the 
work  has  been  properly  done  according  to  the  contract  and  specifi- 
cation. Here,  the  contract  is,  that  the  money  shall  become  payable 
on  production  by  the  plaintifis  to  the  defendants  of  the  certificate  of 
their  (the  defendants*)  surveyor,  that  the  contractors  have  duly  and 
efficiently  performed  and  completed  the  work  to  his  satisfaction.  No 
such  certificate  has  been  produced.  But  it  is  said  that  the  plaintiffs 
have  done  all  things  necessary  to  entitle  them  to  have  the  certificate 
of  the  surveyor  that  the  works  had  been  duly  performed  and  com- 
pleted to  his  ^satisfaction,  and  that  the  said  surveyor  had  r«oor 
"  wrongfully  and  improperly"  neglected  and  refused  so  to  do.  ^ 
That  in  my  opinion  is  not  suificient  If  it  had  been  alleged  that  the 
defendants  wrongfully  colluded  with  the  surveyor  to  cause  the  certifi- 
cate to  be  withheld,  they  could  not  have  sheltered  themselves  by  their 
own  wrongful  act.  But  the  word  "  wrongfully,"  as  used  here,  does 
not  intimate  anything  of  that  sort.  If  the  plaintiffs  had  intended  to 
rely  on  the  withholding  of  the  certificate  as  a  wrongful  act  on  the  part 
of  the  defendants,  they  should  have  stated  how  it  was  wrongful.  This 
is  in  effect  an  attempt  on  the  part  of  the  plaintiff  to  take  from  the 
defendants  the  protection  of  their  surveyor,  and  to  substitute  for  it 
the  opinion  of  a  jury.  That  is  not  the  contract  which  the  defendants 
have  entered  into.  The  allegations  on  the  part  of  the  plaintifis  are 
not  in  my  judgment  such  as  to  entitle  them  to  succeed. 

Williams,  J. — I  am  of  the  same  opinion.  Notwithstanding  the 
surveyor  may  have  been  wrong  in  withholding  his  certificate,  the  money 
is  not  due. 

WiLLRS,  J. — I  am  of  the  same  opinion.  Consistently  with  the 
allegations  in  this  declaration,  the  only  wrong  the  surveyor  has  been 
guilty  of  may  be  an  error  in  judgment;  or  he  may  have  refused  to 
exercise  any  judgment;  in  which  case,  the  proper  course  would  have 
been  to  call  upon  the  defendants  to  appoint  some  other  surveyor  who 
will  do  his  duty. 

KbatinOi  J.,  concurred.  Judgment  for  the  defendants. 


*FESSARD  V.  MUGNIER.    Jan.  23.  [*286 

1.  The  plainUff  declared  npon  a  bill  drawn  by  him  in  Paris  apon  and  accepted  by  the 
d«f«ndant. 

The  defendant  pleaded  a  deed  of  eompoiition  nnder  the  Bankruptcy  Act,  1861,  whereby,  in 
ooneideration  of  6«.  in  the  pound  to  be  paid  to  them  by  him  on  the  8th  of  May,  1863,  they 
released  him  from  their  several  claims,  saving  their  rights  upon  securities  held  by  them. 
The  pie*  eootained  an  averment  '<that  the  defendant  had  always  been  and  still  was  ready  and 
wiUing  to  pay  to  the  plaintiff  the  said  composition  or  sum  of  6*.  in  the  pound  un  the  amount 
•f  the  aaid  sum  herein  pleaded  to,  aecordinf  to  the  prorisions  of  the  said  deed  of  composition," 
end  also  an  averment,  **  that,  all  conditions  having  been  performed,  and  all  things  having 
happened  necessary  in  that  behalf,  the  plaintiif  became  and  was  and  is  bound  by  the  said  deed 
of  compoaition,  as  ST  he  bad  been  a  party  thereto,  and  had  duly  executed  the  same." 
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Replication,  that  the  defendant  made  default  in  payment  of  the  eompoaition  on  the  s^d  8ih 
of  May,  1863,  and  the  eaid  composition  remained  unpaid  to  the  plaintiff  for  more  than  fonrteen 
^  days  after  that  day,  and  still  remained  unpaid,  and  nerer  had  been  paid  or  tendered  to  the 
plaintiff. 

Rejoinder,  that  the  plaintiff  was  not  on  and  during  the  said  8th  of  May,  and  for  the  space 
of  fourteen  days  next  after  that  day,  within  the  realm  of  England. 

Sarrejoindor,  that  the  plaintiff  was  a  native  of  France,  and  had  always  resided  and  carried 
on  his  business  there,  that  the  contract  declared  on  was  made  in  France,  that  the  plaintiff  was 
not  in  England  at  the  time  of  the  making  of  the  deed,  and  that  he  bad  not  notice  of  the  making 
thereof  at  the  time  of  the  making  or  on  the  said  8th  of  May,  or  within  fourteen  days  after  that 
day : — 

lleld,  on  demurrer  to  the  plea  and  surrejoinder  respectively,  that  the  absence  of  an  averment 
of  payment  or  tender  of  the  composition  at  the  time  named  in  the  deed,  was  not  cured  by  the 
averment  of  readiness  and  willingness,  notwithstanding  the  plaintiff's  absence  from  England; 
and  that  the  general  averment  of  performance  at  the  end  of  the  plea  did  not  help. 

2.  Absence  of  the  creditor  from  England  affords  an  excuse  for  the  want  of  an  aTerment 
of  tender  or  payment  by  the  debtor  only  where  the  former  has  gone  abroad  after  the  making 
of  the  contract 

The  first  count  in  the  declaration  stated  that  the  plaintiff,  on  the 
Ist  of  August,  1862,  by  his  foreign  bill  of  exchange,  made  at  Paris, 
in  the  empire  of  France,  now  overdue,  directed  to  the  defendant, 
required  the  defendant  to  pay  to  the  plaintifi'  272.  10^.  three  months 
after  date ;  and  the  defendant  accepted  the  said  bill,  but  did  not  pay 
the  same. 

There  was  also  a  count  for  money  payable  by  the  defendant  to  the 
plaintiff  for  goods  sold  and  delivered  by  the  plaintiff  to  the  defendant,* 
and  for  interest  upon  and  for  the  forbearance  at  interest  by  the  plain- 
tiff to  the  defendant,  at  the  defendant's  request,  of  moneys  owing  from 
the  defendant  to  the  plaintiff,  and  for  money  found  to  be  due  from 
the  defendant  to  the  plaintiff  on  accounts  stated  between  them.  Claim, 
35Z. 

Second  plea, — that,  after  the  accrual  of  the  plaintiff^s  claim  in  the 
*2871  ^^^l^^^^io^  mentioned,  and  before  *this  action,  the  defendant 
^  became  and  was  adjudicated  to  be  bankrupt  within  the  mean- 
ing of  the  statute  in  force  concerning  bankrupts;  and  that,  at  the  first 
meeting  of  creditors  duly  held  after  such  adjudication,  three-fourths  in 
number  and  value  of  such  creditors  present  and  represented  at  such 
meeting  duly  resolved  that  a  proposal  of  the  defendant  then  and  there 
made  to  pay  a  composition  of  55.  in  the  pound  on  the  8th  day  of  May, 
1863,  in  discharge  of  his  creditor's  claims,  should  be  accepted,  and 
that  the  estate  of  the  said  defendant  ought  to  be  wound  up  under  a 
deed  of  composition  in  the  terms  of  the  said  proposal,  ana  that  an 
application  should  be  made  by  the  defendant  to  the  Court  to  stay  the 
proceedings  in  the  said  bankruptcy  until  the  said  8th  day  of  the  said 
last- mentioned  month  of  May  at  11  o'clock  in  the  forenoon  precisely; 
that  the  registrar  of  the  said  Court  of  Bankruptcy  did  duly  report 
such  resolution  to  the  said  Court,  and  such  Court  did  afterwards,  on 
the  11th  of  April,  in  the  year  last  aforesaid,  after  finding  that  the  said 
resolution  had  been  duly  carried,  and  that  its  terms  were  reasonable 
and  calculated  to  benefit  the  general  body  of  the  creditors  under  the 
said  estate,  confirm  the  said  resolution,  and  make  order  accordingly, 
and  also  that  all  further  proceedings  in  the  defendant's  said  bank- 
ruptcy should  be  and  the  same  were  thereby  stayed  and  suspended 
for  one  month  from  the  said  last-mentioned  day ;  that  he  the  defend- 
ant, afterwards  duly  produced  to  the  said  Court  for  its  oonsideratioa 
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n  deed  of  composition  signed  by  and  on  behalf  of  three-fourths  in 
number  and  valae  of  all  his  said  creditors,  and  which  said  deed,  with 
a  schedule  thereto,  was  in  the  words  and  figures  following,  that  is  to 
say, — "This  indenture,  made  the  2d  day  of  April,  1863,  Between 
James  Julius  Mugnier,  of  10,  Westbourne  Grove,  Bayswater,  in  the 
county  of  Middlesex,  watch  and  clock-maker,  a  bankrupt,  of  the 
*one  part,  and  the  several  persons  whose  names  and  seals  are  r«noo 
hereunto  subscribed  and  set,  and  all  other  persons  who  at  the  .  *- 
date  hereof  are  respectively  creditors  of  the  said  James  J  ulius  Mugnier,  a 
bankrupt,  of  the  other  part:  Whereas  the  said  James  Julius  Mugnier 
was  on  the  19th  of  March  last  duly  adjudged  a  bankrupt:  and  where- 
as the  estate  of  the  said  James  Julius  Mugnier  is  not  suiBcient 
to  pay  the  debts  and  liabilities  in  full :  and  whereas  the  said 
James  Julius  Mugnier  has  proposed  to  pay  his  creditors  a  compo- 
sition of  05.  in  the  pound  on  the  amount  of  their  respective 
debts,  to  be  paid  on  the  8th  day  of  May  next,  and  three-fourths  in 
number  and  value  of  the  creditors  of  the  said  James  Julius  Mugnier 
have  agreed  to  accept  the  said  proposal  and  to  execute  the  release 
hereinafter  contained,  and  have  agreed  to  sign  a  resolution  to  be 
passed  at  a  meeting  of  creditors  of  the  said  James  Julius  Mugnier 
that  the  estate  of  the  said  James  Julius  Mugnier  ought  to  be  wound 
up  under  a  deed  of  composition,  and  to  consent  to  an  application  to 
the  Court  of  Bankruptcy  to  stay  all  further  proceedings  under  the 
said  adjudication:  Now  this  indenture  witnesseth,  that,  in  considera- 
tion of  the  release  hereinafter  contained,  he  the  said  James  Julius 
Mugnier  doth  hereby,  for  himself,  his  heirs,  executors,  and  adminis^ 
trators,  covenant  with  the  parties  hereto  of  the  second  part,  and  each 
and  every  of  them,  their  and  each  and  every  of  their  heirs,  executors, 
and  administrators,  that  he  the  said  James  Julius  Mugnier  will  on  or 
before  the  8th  day  of  May  next  pay  unto  each  and  every  of  them  the 
said  parties  hereto  of  the  second  part  a  composition  of  5^.  in  the  pound 
on  the  amount  and  in  full  discharge  of  their  respective  debts  and 
claims :  And  this  indenture  also  witnesseth,  that  in  consideration  of 
the  said  covenant,  they  the  said  several  creditors  parties  hereto  of  the 
second  part,  do,  and  each  and  *every  of  them  doth  by  these  r^ogo 
presents,  acquit,  release,  and  for  ever  discharge  the  said  James  ^ 
Julius  Mugnier,  his  executors  and  administrators,  and  his  estate  and 
effects,  of  and  from  all  actions,  suits,  claims,  and  demands  whatsoever, 
which  the  said  parties  hereto  of  the  second  part,  or  either  of  them,  now 
have  against  the  said  James  Julius  Mugnier :  Provided  always,  and  it  is 
hereby  agreed  and  declared,  that  these  presents  shall  not  extend  to 
invalidate,  prejudice,  or  in  any  manner  aflFect  any  mortgages,  charges, 
or  other  securities  or  liens  which  any  of  the  said  parties  hereto  of  the 
second  part  may  have  upon  any  of  the  real  or  personal  estate  of  the 
said  Tames  Julius  Mugnier,  or  any  bonds,  bills,  notes,  or  other  securi- 
ties given  or  payable  by  any  other  person  by  way  of  security  for  any 
debt  due  and  owing  by  the  said  James  Julius  Mugnier  to  either  of 
the  said  parties  hereto  of  the  second  part;  but  that  all  such  several 
mortgages,  charges,  securities,  liens,  and  also  all  such  bonds,  bills, 
notes,  and  other  securities  from  third  parties,  shall  be  and  continue 
available  in  the  hands  of  the  several  creditors  parties  hereto  holding 
the  same,  in  the  same  manner  to  all  intents  and  purposes  as  if  thesQ 
presents  had  not  been  made :  Provided  always,  that,  if  the  said  James 
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Julius  Mugnier  shall  make  default  in  payment  of  the  said  composi- 
tion on  the  said  8tfa  day  of  May  next,  and  such  composition  shall 
remain  unpaid  for  the  space  of  fourteen  days  next  after  that  day,  the 
release  hereinbefore  contained  shall  be  void  and  of  none  effect.  In 
witness,"  &c.  [Then  followed  the  schedule  of  creditors  with  the 
amount  of  their  respective  debts.]  Averment,  that  the  said  Court  of 
Bankruptcy,  after  the  said  production  and  after  the  reading  of  the 
said  deed,  and  after  hearing  the  defendant,  and  upon  reading  the 
affidavit  of  the  defendant  verifying  the  execution  thereof,  duly  con- 
^MOI  ^'^^^^^  ^^^  ^'^  deed,  and,  being  satisfied  that  it  *had  been 
^  duly  entered  into  and  executed,  and  that  its  terms  were  reason- 
able and  calculated  to  benefit  the  general  body  of  creditors  under  the 
said  estate,  did  order  and  declare  that  such  deed  had  been  completely 
executed,  and  also  directed  that  the  same  be,  and  it  was  thereupon, 
registered  with  the  chief  registrar  of  the  said  Court  of  Bankruptcy : 
That  all  the  matters  aforesaid  happened  before  this  suit,  and  that, 
before  and  at  the  time  of  the  happening  thereof,  the  plaintifi*  was  a 
creditor  of  the  defendant  in  respect  of  the  sums  of  money  and  causes 
of  action  herein  pleaded  to,  within  the  meaning  of  the  Bankruptcy 
Act,  1861 :  And  that  he,  the  defendant,  had  always  been  and  still  vxu 
ready  and  willing  to  pay  to  the  plaintiff  the  said  composition  or  sum  <f 
6s.  in  the  pound  on  the  amount  of  the  said  sum  herein  pleaded  to,  accord- 
ing to  the  provisions  of  the  said  deed  of  composition :  And  that,  all  condi- 
tions having  been  performed  and  all  things  having  happened  necessary  in 
ilicU  behalf,  the  plaintiff  became  and  was  and  is  bound  by  the  said  deed 
of  composition,  as  if  he  had  been  a  party  thereto,  and  had  duly  executed 
the  same. 

The  plaintiff  demurred  to  this  plea;  the  ground  of  demurrer  stated 
in  the  margin  being, — ''that  the  plea  shows  no  tender  or  payment  of 
the  composition  to  the  plaintiff  at  or  before  the  time  appointed.'' 
Joinder. 

Replication  to  the  second  plea, — ^that  the  defendant  made  default 
in  payment  of  the  said  composition  on  the  said  8th  day  of  May,  1863, 
and  the  said  composition  remained  unpaid  to  the  plaintiff'  for  more 
than  fourteen  days  next  after  that  day ;  and  that  the  said  composition 
still  remains  unpaid  to  the  plaintiff  and  that  the  same  never  has  been 
paid  or  tendered  to  the  plaintiff. 

Rejoinder  to  the  replication  to  the  second  plea, — that  the  plaintiff 

*9Q11  ^^  °^^  ^^  ^      during  the  said  8th  *day  of  May  in  the  replica- 

^  tion  mentioned,  and  for  the  space  of  fourteen  days  next  after 

that  day,  within  the  realm  of  England,  but  was  out  of  the  realm  of 

England. 

To  this  rejoinder,  the  plaintiff  surrejoined, — that  he,  the  plaintiff, 
was  a  native  of  the  empire  of  France,  and,  long  before  the  accruing 
of  the  said  debt  in  ihe  declaration  mentioned,  was,  and  had  always 
thence  hitherto  been,  resident  and  carried  on  his  business  at  Paris,  in 
the  said  empire,  and  not  in  England ;  and  that  the  plaintiff*  was  not 
in  England  at  the  time  of  the  contracting  or  accruing  of  the  said 
causes  of  action,  and  that  the  said  bill  of  exchange  in  the  declaration 
mentioned  was  drawn  by  the  plaintiff  at  Paris  aforesaid,  and  was 
given  by  the  defendant,  and  that  the  said  accounts  were  stated  for  and 
in  respect  of  the  price  of  certain  goods  which  were  supplied  by  the 
plaintiff*  to  the  f  etendant,  and  the  said  goods  mentioned  as  sold  and 
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delivered  in  the  second  count  were  also  sapplied  and  sent  by  the 
plaintiff  from  bis  said  place  of  business  at  Paris  to  the  defendant;  and 
that  the  plaintiff  was  not  in  England  at  the  time  of  the  making  of  the 
said  deed  by  the  defendant, — of  all  which  premises  the  defendant  had 
notice  at  the  time  of  the  executing  of  the  said  deed  by  him ;  and  that 
the  plaintiff  had  not  notice  of  the  making  thereof  at  the  time  of  the 
making  or  on  the  said  8th  day  of  May,  1868,  or  within  fourteen  days 
ader  that  day. 

The  defendant  demurred  to  this  surrejoinder ;  the  grounds  alleged 
in  the  margin  being, — "  1.  That,  notwithstanding  the  allegations  of 
fact  in  the  said  surrejoinder  alleged,  yet  the  defendant  was  not  bound 
in  law  to  seek  out  the  plaintiff  in  Paris,  or  elsewhere  out  of  England, 
to  pay  or  tender  to  him  the  composition.  2.  That  the  surrejoinder 
does  not  allege  that  a  reasonable  time  elapsed  between  the  time  of 
payment  in  the  *composition-deed  mentioned,  and  the  com-  r*oQo 
mencement  of  this  suit,  within  which  the  defendant  could  seek  L 
out  the  plaintiff  in  Paris,  or  elsewhere  out  of  England,  and  pay  to  him 
the  said  composition.  3.  That  it  is  consistent  with  the  said  surre- 
joinder, that  the  said  composition  was  not  paid  by  the  defendant  to 
or  received  by  the  plaintiff,  through  his  own  default."    Joinder. 

Dowdeswell,  for  the  plaintiff.(a) — Three  principal  questions  present 
themselves  in  this  case, — first,  *whether  the  deed  set  out  in  the  r»o9a 
second  plea  operates  as  a  release  or  only  as  a  covenant  not  to  ^ 
sue, — ^secondly,  whether  the  whole  scope  of  the  deed  does  not  show 
that  it  was  the  payment  of  the  composition  which  was  to  be  the  act 
to  discharge  the  defendant,  and  whether  the  plea  is  not  bad  for  not 
alleging  payment  or  a  tender, — thirdly,  whether,  where  a  man  con- 

(a)  The  potnU  marked  for  argument  on  the  part  of  the  plaintiff  were  as  foUowf : — 

Under  Oit  Jim  dtmnrrtTf — "  1.  That  the  plea  ah  owe  no  fulfilment  of  the  terms  of  the  deed 
•0  far  aa  the  plaintiff  if  oonoemed;  on  the  contrary,  it  onlj  states  a  readiness  and  willingness 
to  paj,  bat  no  tender: 

^S.  That  iha  deed  is  not  a  oomposition^oed  binding  on  non*ezeouting  or  assenting  parties, 
within  the  terms  of  the  Bankruptcy  Act: 

"  3.  That  the  second  rejoinder  is  bad,  because  the  facts  therein  stated  are  wholly  irreleranf, 
and  that  it  was  the  daty  of  the  defendant  to  have  sought  out  the  plaintiff  and  tendered  to  him 
the  composition ;  that  it  differs  widely  from  the  ease  of  an  ordinary  debt,  where  the  parties 
creditors  are  or  may  be  presumed  to  be  cognisant  of  the  time  of  the  debt  becoming  due,  and 
the  debtor  nuiy  reasonably  be  excused  from  tendering  the  debt  or  paying  it  on  a  stipulated 
day,  but  here  the  deed  is  executed  behind  the  plaintiff's  back,  without  his  knowledge  that  any 
particular  day  was  fixed  for  the  payment;  that  here  the  party  executing  the  deed,  and  seeking 
to  avail  himself  of  it,  bound  himself  to  pay  on  a  given  day,  and  he  ought  to  hare  complied 
with  the  terms  of  that  obligation,  in  order  to  enable  him  to  avail  himself  of  its  protection ;  and 
that  the  facta  stated  in  the  replication,  even  if  true,  would  afford  no  answer." 

Under  the  teeond  dtmurrerg — "  That  the  facts  stated  in  the  surrejoinder  afford  no  answer, 
if  answer  be  necessary,  to  the  r^olnder;  that  they  show  that  the  plaintiff  did  not  volunUrily 
absent  himself,  and  the  defbndant,  when  he  ezeouted  the  deed,  ought  to  have  known  or  ascer- 
taiaed  that  the  plaintiff  was  in  Bngland,  or  at  all  events  to  have  tendered  the  composition  to 
the  plaintiff;  that,  although  a  creditor  absenting  himself  from  England  on  the  day  on  which 
a  payment  becomes  due,  may  in  ordinary  cases  absolve  the  debtor  Arom  tendering  it,  yet  that 
rule  does  not  apply  where  the  creditor  is  a  foreigner  and  abroad  when  the  debt  arises  and 
becomes  due,  and  the  debtor  contracted  with  him  while  residing  abroad ;  that,  at  all  CTents, 
the  debtor  is  not  absolved  from  tendering  a  debt  under  such  a  deed  as  the  present,  when  he 
knew  hb  creditor  was  a  foreigner  resident  abroad ;  that  it  was  the  defendant's  own  act  to  bind 
himself  to  pay  or  tander  the  money  to  his  creditor,  and  he  cannot  avail  himself  of  the  protec- 
tion of  his  own  deed,  without  compliance  with  its  terms,  when  be  had  notice  at  the  time  that 
hif  creditor  was  not  in  England ;  and  that  it  is  no  answer  to  a  debt  contracted  abroad,  or  on  a 
bill  drawn  abroad,  to  allege  that  the  plaintiff  was  not  in  Bngland  when  it  became  due,  and  tha 
defendant  was  then  ready  to  pay." 
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tracts  with' another  in  a  foreign  country  to  pay  a  debt  on  a  given  day, 
the  creditor  is  bound  to  come  to  this  country  to  demand  payment. 

1.  The  deed  contains  a  covenant  on  the  part  of  the  defendant  to  pay 
the  composition ;  and,  in  consideration  of  that  payment,  the  parties 
of  the  second  part  (the  creditors  executing  it)  covenant  to  release  the 
debtor  from  all  claims, — saving  their  remedy  on  securities.  This. 
though  in  terms  a  release,  in  effect  amounts  only  to  a  covenant  not  to 
sue:  Solbv  v.  Forbes,  2  Brod.  &  B.  88  (E.  C.  L.  R.  vol.  6),  4  J.  B. 
Moore  448  (E.  C.  L.  R.  vol.  16) ;  Willis  t;.  De  Castro,  4  C.  B.  N.  S, 
216  (E.  C.  L.  R.  vol.  93) ;  Price  v.  Barker,  4  Ellis  &  B.  760  (E.  C.  L 
K.  vol.  82).  The  Court  will  look  at  the  general  intent,  rather 
*9Q4-1   *^^^'^  ^^  ^^^  particular  words  of  the  instrument.     Coleridge, 

■'  J.,  in  delivering  the  judgment  of  the  Court  of  Queen's  Bench 
in  the  last-mentioned  case,  says :  '•  We  quite  agree  with  the  doctrine 
laid  down  by  Lord  Denman  in  Nicholson  v.  lievill,  4  Ad.  <&  E.  675 
(E.  C.  L.  B.  vol.  31),  6  N.  &  M.  192,  as  explained  by  Baron  Parke  in 
Kearsley  v.  Cole,  16  M.  &  W.  136,t  that,  if  the  deed  is  taken  to  oper- 
ate as  a  release,  the  right  against  a  party  jointly  liable  cannot  be 
preserved:  and  we  think  that  we  are  bound  by  modern  authorities 
(see  Solby  v.  Forbes,  2  Brod.  &  B.  38  (E.  C.  L.  R.  vol.  6),  4  J.  B. 
Moore  448  (E.  C.  L.  R.  vol.  16),  Thompson  v.  Lack,  8  C.  B.  540  (E. 
C.  L.  R.  vol.  64),  and  Payler  v.  Ilomersham,  4  M.  <&  Selw.  423.)  to 
carry  out  the  whole  intention  of  the  parties  as  far  as  possible,  by  hold- 
ins:  the  present  to  be  a  covenant  not  to  sue,  and  not  a  release." 
[WiLLES,  J. — It  does  not  appear  upon  this  record  that  there  are  any 
securities.]  That  is  a  matter  which  is  exclusively  in  the  defendant's 
knowledge.  [Williams,  J. — All  these  authorities  are  very  fully 
commented  upon  by  Vice-Chancellor  Turner,  in  Squire  v.  Ford,  9 
Hare  47.] 

2.  Then,  as  to  the  eflFect  of  the  last  proviso  in  the  deed.  It  is  the 
payment,  and  not  the  mere  covenant  to  pay,  that  is  to  operate  to  dis- 
charge the  debtor,  and  therefore  the  defendant  was  bound  to  aver 
either  payment,  or  that  he  tendered  the  money.  In  the  notes  to 
Cumber  v.  Wane  (1  Stra.  426),  in  1  Smith's  Leading  Cases,  5th  edit. 
294,  treating  of  a  class  of  cases  which  are  exempted  from  the  doctrine 
laid  down  in  the  principal  case,  viz.  **  those  in  which  a  debtor  has 
induced  a  number  of  his  creditors  to  accept  a  composition  amounting 
to  less  than  their  entire  demand,"  the  learned  editors  say  :  "  Such  an 
agreement,  if  entered  into  with  the  debtor  by  a  number  of  creditors, 
each  acting  on  the  faith  of  tlie  engagement  of  the  others,  will  be  bind- 
ing upon  them :  for,  each  in  that  case  has  the  undertakings  of  the 
«9Qp;i   ^®®^  ^^  *  consideration  for  his  *own   undertaking:   Reay  v. 

^^^^  White,  3  Tyrwh.  596,  1  C.  &  M.  748.t  [See  the  judgment  in 
Boyd  V.  Hind,  Canri.  Scac.  1  Hurlst.  &  N.  938,t  where  the  plaintiflf's 
agreement,  if  any,  was  not  with  the  debtor,  but  only  with  another  of 
the  creditors.]  And  so  of  an  agreement  to  give  time:  Goode  v. 
Cheeseman,  2  B.  &  Ad.  328  (E.  C.  L.  R.  vol.  22).  But,  if  one  of  the 
creditors  be  afterwards  refused  the  benefit  held  out  to  him  by  the 
arrangement,  it  will  cease  to  be  binding  on  him :  Garrard  v.  Woolner, 
8  Bingh.  258  (E.  C.  L.  R.  vol.  21),  1  M.  &  Scott  327  (E.  C.  L.R. 
vol.  28).  So,  if  the  consideration  in  any  manner  fails,  the  agreement 
is  at  an  end.    Thus,  if  some  creditors  sign,  on  the  faith  that  others 
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vill  do  8o,  if  the  others  hold  out,  those  who  have  subscribed  already 
are  not  bound :  Beay  v.  Richardson,  2  C.  M.  &  R.  422.t    So,  if  it 

Eurport  to  pass  an  interest  in  lands,  but  want  the  formalities  required 
7  the  Statute  6f  Frauds,  it  will  not  bind  the  creditors:  Alcbin  v. 
Hopkins,  1  N.  C.  99  (E.  C.  L.  R.  vol.  27),  4  M.  &  Scott  615.    Nor 
will  the  debtor  be  entitled  to  the  benefit  of  it,  if  he  neglect  to  perform 
accurately  what  is  to  be  done  on  his  part.     Thus,  he  must  tender  the 
composition-money  on  the  appointed  day ;  for,  as  Lord  Ellenborough 
said,  in  Cranley  v.  Hilary,  2   M.  &  Selw.  120,  the  party  to  be  dis- 
charged is  bound  to  do  the  act  which  is  to  discharge  him :  accord. 
Shipton  V.  Casson,  5  B.  &  C.  378  (E.  C.  L.  R.  vol.  11),  8  D.  &  R.  130 
(E.  C.  L.  R.  vol.  16);  Wenham  v.  Fowle,  3  Dowl.  P.  C.  43 ;  Rosling 
r.  Muggeridge,  16  M.  &  W.  181  ;t  Evans  v.  Powis,  1  Exch.  601."t 
It  was  clearly  incumbent  on  the  debtor  to  tender  the  amount :  readi- 
ness and  willingness  will  not  suffice :  Hazard  v.  Mare,  6  Hurlst.  &  N. 
434.f     In  that  case,  to  an  action  of  debt,  the  defendant  pleaded,  that, 
after  the  accruing  of  the  debt  he  became  bankrupt,  and  that,  after  the 
bankruptcy,  he  and  P.  R.,  in  pursuance  of  the  230th  section  of  the 
Bankrupt  Law  Consolidation  Act,  1849,  made  an  ofier  of  composi- 
tion, which  was  accepted  by  nine-tenths  in  number  and  *valud   r+oog 
of  the  creditors,  the  offer  being  to  pay  4*.  in  the  pound  in  full   *■ 
satisfaction  of  his  debts,  such  composition  to  be  paid  to  all  the  credit- 
ors in  cash  within  fourteen  days  after  the  second  sitting  to  be  appointed 
under  the  230th  section;  that  the  Court  ordered  the  adjudication  to 
be  annulled ;  that  P.  R.  joined  in  making  the  ofier  of  composition,  in 
consideration  of  all  the  efi*ects  of  the  defendant  being  assigned  to  him 
by  the  defendant ;  that  the  defendant  and  P.  R.  paid  the  composition 
to  the  other  creditors ;  and  that  the  defendant  had  always  been  ready 
and  willing  to  pay,  and  brought  into  Court  the  amount  of  the  compo- 
sition on  the  plaintift*'s  debt,  ready  to  be  paid  to  him :  and  it  was 
held  that  the  plea  was  bad,  for  not  showing  a  payment  or  tender 
within  the  fourteen  days.     '^  If,"  said  Pollock,  C.  B.,  *'  this  had  been 
a  mere  voluntary  agreement  by  all  creditors,  it  is  clear  that  payment 
or  tender,  or  attempt  to  pay  or  tender,  would  have  been  necessary  to 
make  a  defence  to  the  original  claim.     The  agreement  set  forth  in  the 
plea  is  distinct,  that  the  sum  agreed  to  be  paid,  and  not  the  agreement 
to  pay  it,  was  to  be  taken  in  satisfaction  of  the  original  debt.     Then, 
Evans  v.  Powis,  1  Exch.  601,t  is  in  point  against  the  defendant.     It 
is  said  this  leaves  the  debtor  at  the  mercy  of  a  recusant  creditor,  whose 
abode  is  not  known,  and  who  avoids  a  tender.     Even  if  so,  we  think 
we  ought  not  to  construe  the  Act  of  Parliament  otherwise  than  we  do. 
But  the  objection  is  imaginary  ;  practically,  such  difficulties  will  not 
occur.    Debtors  generally  know  where  their  creditors  live:  and  we 
incline  to  think  that  a  formal  tender  might  not  be  required,  if  a  rea-. 
sonable  effort  to  pay  were  made." 

3.  Upon  the  third  point,  yery  little  authority  is  to  be  found.  Little- 
ton in  §  3i0  says:  **  Also,  upon  such  case  of  leofirnent  in  mortgage,  a 
question  hath  been  ♦demanded  in  what  place  the  feoffor  is  r^oq^ 
bound  to  tender  the  money  to  the  feoffee  at  the  day  appointed,  '• 
&c.  And  some  have  said,  upon  the  land  so  holden  in  mortgage, 
because  the  condition  is  depending  upon  the  land.  And  they  have 
Baid  that  if  the  feoffor  be  uron  the  land  there  ready  to  pay  the  money 
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to  the  feoffee  at  the  day  set,  and  the  feoffee  be  not  then  there,  then 
the  feoffor  is  quit  and  excused  of  the  payment  of  the  money,  for  that 
no  default  is  in  him.  But  it  seemeth  to  some  that  the  law  is  contrary, 
and  that  default  is  in  him;  for,  he  is  bound  to  seek  the  feoffee  if  he 
be  then  in  any  other  place  within  the  realm  of  England.  As,  if  a 
man  be  bound  in  an  obligation  of  202.  upon  condition  endorsed  upon 
the  same  obligation,  that,  if  he  pay  to  him  to  whom  the  obligation 
is  made  at  such  a  day  101,  then  the  obligation  of  20Z.  shall  lose  his 
force,  and  be  holden  for  nothing :  in  this  case  it  behoveth  him  that 
made  the  obligation  to  seek  him  to  whom  the  obligation  is  made,  if 
be  be  in  England,  and  at  the  day  set  to  tender  unto  him  the  said  10{., 
otherwise  he  shall  forfeit  the  sum  of  20/.  comprised  within  the  obli- 
gation, &e.  And  so  it  seemeth  in  the  other  case,  &c.  And  albeit 
that  some  have  said  that  the  condition  is  depending  upon  the  land, 
yet  this  proves  not  that  the  making  of  the  condition  to  be  performed 
ought  to  be  made  upon  the  land,  &c.,  no  more  than  if  the  condition 
were  that  the  feoffor  at  such  a  day  shall  do  some  special  corporal 
service  to  the  feoffee,  not  naming  the  place  where  such  corporal 
service  shall  be  done.  In  this  case  the  feoffor  ought  to  do  such 
corporal  service  at  the  day  limited  to  the  feoffee,  in  what  place  soever 
of  England  that  the  feoffee  be,  if  he  will  have  advantage  of  the  con- 
dition, &c.  So  it  seemeth  in  the  other  case.  And  it  seems  to  them 
that  it  shall  be  more  properly  said  that  the  estate  of  the  land  is 
*2981  ^^P^Q^^^S  upon  the  condition,  than  to  say  that  the  ^condition 
^  is  depending  upon  the  land,  &c.  Sed  quaere,  &c."  Lord  Coke, 
commenting  upon  the  words  ^^  within  the  realm  of  England,"  says, 
Co.  Litt.  210  b :  "  For,  if  he  be  out  of  the  realm  of  England,  he  is 
not  bound  to  seek  him,  or  to  go  out  of  the  realm  unto  him.  And 
for  that  the  feoffee  is  the  cause  that  the  feoffor  cannot  tender  the 
money,  the  feoffor  shall  enter  into  the  land  as  if  he  had  duly  tendered  it 
according  to  the  condition."  [Willbs,  J. — That  applies  only  to  the 
case  of  one  who  was  in  England  at  the  time  the  obligation  is  made, 
and  who  afterwards  goes  out  of  the  realm.]  Precisely  so.  It  may 
be  conceded  that,  if  this  had  been  the  case  of  a  contract  entered  into 
in  England,  and  the  plaintiff  had  by  going  out  of  England  prevented 
the  defendant  from  paying  or  tendering  the  money,  the  latter  might 
have  been  discharged.  But  here  the  contract  was  made  in  Paris. 
Paris,  therefore,  is  the  locus  solutionis. 

Tapping^  contr4.(a) — 1.  The  deed  set  out  in  the  second  plea  opcr- 

(a)  The  points  marked  for  argament  on  the  part  of  the  defendant  were  ai  follows : — 

At  fo  cA«  demur  fr  to  ths  Bteoud  pUa, — "  I.  That  the  deed  of  arrangement  and  oonpositioi 
set  forth  in  the  second  plea  is  a  good  and  Talid  deed,  and  released  the  defendant  from  his  tha 
debts,  by  Tirtoe  of  the  Bankruptoj  Aot,  1861  (24  A  26  Vict  e.  1S4,  ss.  186-191);  and,  sneh 
deed,  registered  in  bankmptcy,  is,  although  the  plaintiff  has  not  execnted  it,  binding  on  him 
in  all  respecta  as  if  he  had  execnted  it : 

**  2.  That  the  Court  will  not  review  the  terms  of  the  deed  set  out  in  such  second  plea,  beeasts 
it  appears  bj  such  plea  that  the  Court  of  Bankruptcy,  acting  under  a.  187  of  such  Aet,  vsf 
duly  satisfied  that  the  terms  of  such  deed  were  reasonable  and  calculated  to  benefit  the  geneni 
body  of  the  defendant's  creditors : 

«<  3.  That  the  alleged  deed  is  one  which  this  Court  will  a4judge  to  be  reasonable  in  its 
terms,  and  calculated  to  benefit  the  general  body  of  the  defendant's  creditors : 

"  4.  That  the  consideration  for  the  release  conUined  in  such  alleged  deed  was,  the  defend- 
ant's coTcnant  and  agreement  to  pay  a  composition  of  6«.  in  the  pound,  and  not  the  aetail 
payment  thereof: 

"  6.  That  the  lut  proTiio  In  such  deed,  purporting  to  avoid  the  preceding  releaM  In  esse 
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ates  as  a  release,  and  not  merely  as  a  ^covenant  not  to  sue.  r«9QQ 
All  the  cases  cited  were  cases  of  joint  contractors,  where  the  '-  ^ 
release  of  one  was  sought  to  be  set  up  as  a  release  of  all.  But  there 
is  nothing  upon  this  record  to  bring  the  case  within  that  category. 
The  deed  contains  a  clear  and  unambiguous  ^release,  which  is  r*onA 
wholly  unaffected  by  the  provision  in  the  subsequent  clause  '- 
saving  the  remedies  of  the  creditors  against  third  persons.  There 
was  a  similar  reservation  of  rights  in  the  deed  which  in  Keyes  v. 
Elkins,  33  Law  J.,  Q.  B.  25,  was  held  to  be  well  pleaded  as  a  release. 
The  replication  there  raised  the  very  point  here  taken.  Cockburn, 
C.  J.,  there  says :  ^*  It  is  not  necessary  that  we  should  say  what  would 
be  the  effect  of  the  clauses  in  the  Bankruptcy  Act  in  cases  of  deeds 
in  which  there  was  no  release, — whether  the  effect  would  be  to  give 
ihe  debtor  a  remedy  by  having  *recour8e  to  the  Court  of  r«ont 
Bankruptcy,  or  whether  he  would  be  able  to  plead  the  deed  '-  . 
in  bar  to  the  action.  In  the  case  before  us,  we  have  matter  which 
was  not  present  in  the  case  referred  to :  (a)  we  have  a  release  by  the 
creditors;  and,  for  the  purpose  of  considering  Mr.  CUasby^s  argu- 
ment, a  release  which  is  qualified  by  the  reservation  of  the  right 

•f  defaalt  made  in  payment  of  tbe  oomposHion,  does  not  legally  limit  or  derogate  from  the 
absolute  and  nncondiiional  eharaoter  of  saoh  release : 

**  A.  That  it  is  not  neeessary  for  the  defendant  to  speeiiloally  aver  in  bis  said  tbird  plea  a 
lander  or  payment  of  tbe  said  composition  to  the  plaintiff  before  or  at  the  time  appointed  for 
payment,  because  tbe  said  plea,  acoording  to  the  Common  Law  Procedure  Aot,  1852,  s.  57, 
arers  generally  the  performance  of  all  conditions  precedent,  which  averment  includes  by 
Implication  an  allegation  of  such  tender  or  payment: 

**  7.  And  that  tbe  said  third  plea  is  in  all  other  respects  a  good  and  perfeot  plea,  answer, 
and  defence  in  law  to  the  plaintiff's  claim." 

A*  u>  tke  dmrnwrtr  to  tht  9urrejoimder, — "  1.  That,  notwithstanding  the  allegations  of  fact  in 
the  plaintiff's  second  surrejoinder,  yet  they  do  not  show  any  legal  obligation  on  the  defendant 
to  seek  ont  the  plaintiff  in  Paris,  or  elsewhere  out  of  England,  in  order  to  pay  or  tender  to  him 
the  aaid  composition : 

"  2.  That,  according  to  the  terms  of  the  defendant's  coTenant  to  pay  tbe  composition,  tbe 
defendant  was  not  bound  to  seelt  oat  tbe  plaintiff  in  Paris  or  elsewhere  out  of  England,  and  to 
tpnder  to  him  the  amount  of  such  composition :  Co.  Litt  |  340,  211  b,  and  Ilargraye  and 
Batler'a  notes  thereto ;  Sbep.  Touchst.  378 : 

**  S.  That  tuch  second  snrr^oinder  does  not  allege  that  a  reasonable  time  elapsed  between 
the  tune  for  payment  in  tbe  composition-deed  mentioned  and  the  commencement  of  this  snit, 
within  which  the  defendant  could  or  was  obliged  to  seek  out  tbe  plaintiff  in  Paris  or  elsewhere 
otit  of  England,  and  pay  to  him  the  said  composition : 

"4.  That  it  is  consistent  with  all  the  allegations  of  the  said  recond  surrejoinder  that  the 
•aid  composition  was  not  paid  by  tbe  defendant  to  or  receired  by  the  plaintiff,  through  the 
plaintiff's  own  and  sole  default : 

"  6.  That  tbe  only  allegation  in  the  second  surrejoinder,  of  notice  to  the  defendant  of  tbe 
facta  in  such  surrejoinder  contained,  is  a  notice  of  facts  at  the  time  of  the  executing  of  the 
eoflipoeition-deed,  which  manifestly  cannot  operate  as  notice  of  such  Ikcts  as  are  alleged  by  the 
aaid  aantiloinder  to  bare  occurred  subsequently  to  the  execution  of  such  composition-deed,  i.  e. 
Iba*  the  plaintiff  thence  hitherto  continued  resident  in  Paris,  and  carried  on  his  basiaesi 


"  6.  That  tbe  plaintiff  being  rer'dent  and  carrying  on  business  out  of  England,  should,  in 
to  cake  adTantage  of  the  last  proviso  in  the  composition-deed,  hare  given  before  action 
da«  notice  to  the  defendant  of  some  place  in  England  where  he  might  perform  bis  covenant  te 
p9j9  ^  P^y^Bg  or  tendering  tbe  amount  of  inch  composition,  which  is  not  alleged : 

**  7.  That  the  plaintiff  had  notice  of  tbe  making  of  the  said  composition-deed,  because  it 
appears  by  the  defendant's  tbird  plea  that  the  arrangement  meeting  was  duly  held,  which 
implies  a  publication  thereof  in  tbe  London  Gazette : 

**  a.  That  snob  second  surrejoinder  is  in  other  respects  bad  in  substance,  and  does  not  allege 
fiaeto  wbieb  eonstltate  a  legal  answer  to  the  defendant's  pleadings." 
(a)  Ipstones  Park  Iron  Ore  Company  •.  Pattinion^  2  Hoilst.  A  Colt.  828|  88  Law  J.,  Ezeb.  193. 
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of  the  creditors  in  proceeding  against  the  sureties.  Now,  Mr.  Cleasby 
says,  that,  according  to  legal  principles,  such  a  release  of  the  debtor 
would  not  operate  as  a  release  absolutely,  but  only  as  a  covenant  not 
to  sue;  but  he  seems  to  admit  that  the  effect  of  such  a  release  might 
be  pleaded  in  bar  to  an  action  brought  by  a  person  who  was  a  party 
to  the  deed ;  though  he  contends  that  it  could  not  be  so  pleaded  lo 
an  action  by  a  person  who  is  only  a  party  to  the  deed  by  reason  of 
the  provisions  of  the  Bankruptcy  Act,  1861,  in  s.  192.  But  I  find 
that  those  provisions  amount  to  a  statutory  enactment,  that,  with 
regard  to  a  creditor  who  does  not  execute  the  deed,  the  release  shall, 
if  the  requirements  of  the  section  are  carried  out,  be  as  valid  and 
effectual  and  binding  on  him  as  if  he  had  been  a  party  to  and  had 
duly  executed  the  sarlie.  The  execution  by  the  necessary  proportion 
of  the  creditors  is  therefore  considered  as  the  execution  of  all  the 
others,  and  the  creditor  who  does  not  execute  must  be  taken  as  being 
bound  by  the  deed.  But  I  feel,  after  what  Mr.  Melliah  has  said,  that 
we  need  not  decide  the  case  upon  that  ground ;  for,  it  seems  to  me 
that  there  is  here  a  good  release  to  the  debtor,  and  not  merely  a 
covenant  not  to  sue.  Mr.  Mellish  says  that  it  is  an  absolute  release 
by  all  the  creditors,  with  the  exception  of  those  who  have  sureties, 
in  which  case  they  reserve  to  themselves  the  right  to  proceed  against 
^oAoi   ^i^^^*     Now,  the  plaintiff  ^has  no  person  in  the  position  of  a 

^  co-debtor,  and  therefore  he  has  absolutely  released  the  debtor-, 
the  only  way  the  objection  could  prevail  would  be  by  reason  of 
producing  inequality  among  the  creditors ;.  but  the  statute  says  that 
the  deed  shall  be  binding  unless  it  contains  something  unreasonable. 
Now,  to  make  it  unreasonable  on  the  ground  of  inequality  among 
the  creditors,  there  ought  to  be  some  substantial  inequality.  In 
substance  and  essence,  whether  it  be  a  release  or  a  covenant  not  to 
sue,  the  deed  may  be  set  up  to  prevent  an  action  being  brought 
against  the  debtor.  I  cannot  see  any  real  effectual  inequality,  or  any- 
thing to  show  that  it  is  unreasonable:  and  therefore  I  hold  it  a  good 
deed  under  s.  192,  and  that  the  plaintiff  is  bound  by  it."  And 
Crompton,  J.,  intimated  an  opinion  that  Clapham  v,  Atkinson,  4  Best 
&  Smith  722,  730  (K.  C.  L.  R.  vol.  116),  was  practically  the  same  as 
the  case  then  before  the  Court,  and  that  the  plea  was  good  as  showing 
an  equitable  defence  to  the  action,  [Willes,  J. — That  case  is  very 
much  in  point  in  your  favour.] 

2.  It  must  be  conceded  that  the  plea  would  be  insufficient  as  a  plea 
of  tender:  Roberts  v,  Brett,  6  C.  B.  N.  S.  611  (E.  0.  L.  R.  vol.  ^o\ 
But  there  is  a  general  allegation  of  the  performance  of  all  things 
necessary  to  make  the  deed  valid  and  binding  upon  the  plaiutii^ 
under  the  57th  section  of  the  Common  Law  Procedure  Act,  1852.  In 
Bentley  v.  Dawes,  9  Exch.  666,t  the  declaration  stated  that  the 
defendant  had  contracted  to  sell,  and  the  plaintiff  to  purchase  and 
accept  from  the  defendant,  a  large  quantity  of  iron,  &c.,  and  ''the 
plaintiff  averred  performance  of  all  conditions  precedent,  and  that  all 
things  bad  been  done  and  happened  to  entitle  the  plaintiff  to  have  and 
receive  the  whole  of  the  said  quantity  of  iron,"  and  that,  although  the 
defendant  had  delivered  a  pan  of  the  said  iron,  and  although  a  reason- 
*3031  ^^^^  ^^^^  ^^^  elapsed,  and  although  the  plaintiff'  *was  ready 

-'  and  willing  to  act'ept  and  receive  the  residue  of  the  iron,  of 
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vhich  the  defendant  had  due  notice,  yet  the  defendant  had  not 
delivered  the  residue  of  the  said  iron  in  pursuance  of  the  said  con- 
tract :  and  it  was  held,  on  demurrer,  that  the  general  allegation  of 
performance,  and  of  all  things  having  happened  to  entitle  the  plain- 
tiff to  receive  the  whole  of  the  iron,  contained  a  sufficient  statement 
that  the  plaintiff  was  ready  and  willing  to  pay  for  the  residue  of  the 
iron  on  delivery.  Upon  the  authority  of  that  case,  it  is  submitted 
that  this  averment  is  sufficient  to  cast  upon  the  plaintiff  the  onus  of 
showing  by  his  replication  that  no  tender  has  been  made. 

3.  Upon  the  authority  of  Co.  Litt.  §  840,  Shep.  Touchst.  878,  and 
the  dictum  of  Dampier,  J.,  in  Cranley  t».  Hillary,  2  M.  &  Selw.  120, 
the  rejoinder  is  a  good  answer  to  the  replication.  In  Sheppard,  it  is 
said,  that,  '*if  the  condition  of  an  obligation  be  to  pay  money  or  do 
any  like  transitory  act  to  the  obligee  on  a  day  certain,  but  no  place 
is  set  down  where  it  shall  be  done,  in  this  case  it  must  be  done  to  the 
person  of  the  obligee,  wheresoever  he  be ;  and  for  this  purpose  the 
obligor  must  at  his  peril  seek  out  the  obligee,  if  he  be  intra  quatuor 
maria,  otherwise  the  obligation  is  forfeit :  but,  if  the  obligee  be  not 
within  the  kingdom  at  the  time  when  the  thing  is  to  be  done,  he  is 
not  bound  to  seek  him,  so  neither  is  the  obligation  forfeit  for  not 
doing  of  the  thing."  And  Dampier,  J.,  in  Cranley  v.  Hillary,  says :  •'  It 
is  laid  down  in  Littleton.  §  840,  that  the  obligor  of  a  bond  conditioned 
for  the  payment  of  money  at  a  particular  day,  is  bound  to  seek  the 
obligee  if  he  be  in  England,  and  at  the  set  day  to  tender  him  th« 
money,  otherwise  he  shall  forfeit  the  bond."  [WiLLES.  J. — That 
supposes  the  obligation  made  in  England.  But,  how  if  it  were  made 
abroad?]  There  is  nothing  but  the  first  count  to  show  that  the 
♦bill  here  sued  upon  was  a  foreign  bill :  the  plea  and  replica-  r^oA  i 
tion  are  to  the  whole  cause  of  action.  The  place  where  a  bill  '• 
is  made  payable  is  the  test  whether  it  is  an  English  or  a  foreign  bill : 
Rothschild  v.  Currie,  1  Q.  B.  43  (E.  C.  L.  R.  vol.  41).  [  Willks,  J.— 
I^  the  obligation  for  ever  gone  ?  or  the  feoffment  for  ever  valid  ?] 
The  duty  of  demanding  the  money  or  the  land  again  is  cast  upon  the 
obligee  or  feoffee.  The  same  law  is  laid  down  in  Haldane  v.  Johnson, 
8  Exch.  689,t  where  all  the  authorities  are  reviewed  by  Baron  Martin. 
Is  the  debtor  to  dodge  his  creditor  all  over  the  world  ? 

The  surrejoinder  is  altogether  informal.  The  material  time  is  not 
"the  time  of  the  accruing  of  the  causes  of  action,"  but  the  8th  of 
May,  1864,  the  day  on  which  the  composition  was  payable :  24  &  25 
Vict.  c.  184,  s.  187. ' 

Dowdsswell,  in  reply. — Upor  general  principles,  this  deed  cannot 
operate  as  a  release :  it  amounts  only  to  a  covenant  not  to  sue.  It 
cannot  be  so  construed  as  to  have  one  operation  as  to  some  of  the 
parties  and  another  as  to  others.  Keyes  t;.  Elkins,  84  Law  J.,  Q.  B. 
25.  is  at  variance  with  Price  v.  Barker,  4  Ellis  &  B.  760  (E.  C.  L.  ». 
vol.  82).  If  the  creditor's  remedy  be  suspended  for  an  instant,  it  is 
gone  altogether.  The  defendant  was  bound  to  plead  performance : 
readiness  and  willingness  alone  will  not  do :  The  London  Dock  Com- 
pany V.  Sinnott,  8  Ellis  k  B.  847  (E.  C.  L.  B.  vol.  92). 

Ebls,  C.  J. — I  think  our  judgment  in  this  case  should  be  for  the 
plaintiff.  It  is  unnecessary  to  decide  whether  the  deed  set  out  in  the 
plea  amounts  to  a  release  or  operates  only  as  a  covenant  not  to  sue, 
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because  I  hold  the  plea  to  be  bad  for  not  averring  payment  or  a  tender 
of  the  composition.     The  covenant  is,  that  Mugnier  will  on  or  before 

*30fil  ^^®  ^^^  ^^  ^^y  ^^^^  P^y  *unto  each  of  the  parties  of  the 
^  second  part,  his  creditors,  a  composition  of  5*.  in  the  pound 
on  the  amount  and  in  full  discharge  of  their  respective  debts  and 
claims.  And  at  the  end  of  the  deed  is  a  proviso,  that,  if  Mugnier 
shall  make  default  in  payment  of  the  said  composition  on  the  said 
8th  of  May  next,  and  such  composition  shall  remain  unpaid  for  tbe 
8pace  of  fourteen  days  next  after  that  day,  the  release  thereinbefore 
contained  shall  be  void  and  of  none  eSect.  Now,  the  plea  contains 
no  averment  that  the  composition  was  paid  or  tendered  or  offered  to 
the  plaintiff.  All  that  is  averred,  is,  that  the  defendant  had  always 
been  and  still  was  ready  and  willing  to  pay.  I  think  that  is  not 
enough.  And  the  general  averment  at  the  end  of  the  plea,  that,  all 
things  having  happened  necessary  in  that  behalf,  the  plaintifif  became 
and  was  bound  by  the  deed  as  if  he  had  been  a  party  thereto  and  bad 
duly  executed  the  same,  only  relates  to  such  conditions  as  are  essen- 
tial to  make  the  deed  binding  upon  the  plaintiff  as  a  non-executin|^ 
creditor,  but  not  to  conditions  to  be  performed  subsequently  by  the 
debtor.  Then,  as  to  the  excuse  for  not  paying  or  tendering  the 
money,  set  up  in  the  rejoinder,  viz.,  that  the  plaintiff  was  not  on  and 
during  the  said  8th  day  of  May,  in  the  replication  mentioned,  and  for 
the  space  of  fourteen  days  next  after  that  day,  within  the  realm  of 
England,  but  was  out  of  the  realm  of  England, — the  authorities  seem 
to  me  to  establish  this  distinction ;  that,  if  the  plaintiff  was  in  England 
when  the  contract  was  made,  and  went  beyond  the  seas  afterwards, 
the  law  would  not  cast  upon  the  defendant  the  duty  of  following  him 
for  the  purpose  of  paying  or  tendering  the  money.  The  contract  in 
that  case  would  be  construed  to  mean,  that  the  debtor  would  on  the 
day  named  pay  the  creditor  the  money,  provided  he  was  then  in 
♦3061  E"o.l^"^  ready  to  receive  it.  But  where,  *as  here,  the  con- 
-'  tract  was  made  in  Paris,  and  the  plaintiff  was  residing  in  Paris 
at  the  time  of  the  execution  of  the  deed,  and  at  the  time  of  its  regis- 
tration, his  absence  abroad  affords  no  excuse  for  the  defendant's  not 
tendering  him  the  money, 

Williams,  J.,  Willbs,  J.,  and  Kbatino,  J.,  concurring, 

Judgment  for  the  plaintiSl 


CALVERT  V.  THE  SCINDE  RAILWAY  COMPANY.    Jatu  31. 

In  sn  action  by  an  engineer  against  an  Indian  railway  Company,  for  wrongftilly  diimiMiog 
Jiim  from  their  service  without  notiee,  the  defendants  at  the  trial  oonsented  to  »  rerdiet  beios 
entered  for  the  plaintiff  for  350/.,  being  200/.  for  a  qaarter's  salary,  and  J  50/.  fcr  the  plaintiff's 
passage  home  to  England ;  and,  d  taxing  his  costs,  the  Master  allowed  the  plaintiff  (who  was 
a  material  and  necessary  witness)  subsistence-money  during  his  stay  in  England  waiting  for 
the  trial  (a  year  and  a  half),  at  the  rate  of  SOO/.  a  year,  and  also  150/.  for  his  passage  out  to 
India,— it  appearing  that  the  Company  Justifled  their  dismissal  of  the  plaintiff,  on  the  grovad 
of  alleged  improper  conduct,  and  that  the  trial  had  been  delayed  for  twelre  months  in  eonse- 
qaenoe  of  the  defendant's  having  obtained  a  commission  for  the  examination  of  witnesses  st 
Lahore,  the  execution  of  which  had  been  unreasonably  delayed;  and  the  plaintiff  sweariss 
that  he  was  going  back  to  India,  where  he  had  left  his  wife  and  family :— Held,  that  tbe 
allowanoee  were  not  ezoesaiTe. 
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This  was  an  action  brought  by  the  plaintiff  to  recover  from  the 
defendants  damages  in  respect  or  his  wrongful  dismissal  from  their 
service,  and  for  not  providing  him  with  a  passage  from  Lahore  to 
England  pursuant  to  their  contract. 

The  first  count  of  the  declaration  stated  that  it  was  agreed  by  and 
between  the  plaintiif  of  the  one  part  and  the  defendant  of  the  other 
part,  that  the  plaintiff  shouLi  engage  himself  in  the  service  of  the 
defendants,  and  serve  them  as  district  engineer  in  India,  and  that  the 
defendants  would  retain  and  employ  the  plaintiff  in  the  said  capacity, 
in  India,  ybr  the  term  of  three  years  from  the  27th  of  Januarr/y  1862,  on 
the  terms  following,  that  is  to  say,  that  the  plaintiff  should  reside 
*in  such  place,  and  remove  from  time  to  time  to  such  place  r^oA^ 
or  places  in  India,  and  occupy  and  employ  himself,  as  should  ^ 
be  required  by  the  agent  or  chief  engineer  of  the  defendants  in  India ; 
and  that  the  plaintiff  should  faithfully  and  diligently  employ  himself 
in  the  service  of  the  said  defendants  as  district  engineer  in  suck. 
other  manner  and  at  such  place  or  places  as  the  agent  or  chief  engineer 
of  the  defendants  should  require,  and  devote  the  whole  of  his  the 
plaintiff's  time  and  attention  to  the  service  of  the  said  defendants;  and 
that  the  plaintiff  should  render  and  perform  due,  faithful,  and  exclu- 
sive services  for  the  said  defendants  for  the  said  three  years  as  afore- 
said ;  and  that  the  defendants  should,  in  consideration  thereof,  pay  to 
the  plaintiff  during  the  continuance  of  his  said  services  the  sum  of 
800/.  per  annum,  in  India ;  that  if  the  plaintiff  should  at  any  time  omit, 
neglect,  or  refuse  to  perform  any  of  the  duties  required  of  him,  or  all  or 
any  of  the  orders  of  the  said  agent  or  chief  engineer  of  the  said  defend- 
ants, or  should  in  any  manner  misconduct  himself,  it  should  be  com- 
petent to  the  defendants  or  their  agent  at  Lahore  to  declare  the  em- 
ployment of  the  plaintiff  at  an  end,  and  in  such  case  the  said  defend- 
ants should  not  he  under  any  obligation  to  provide  the  plaintiff  with 
a  passage  to  England,  or  to  pay  any  travelling-expenses  connected 
therewith ;  that,  in  the  event  of  the  defendants'  becoming  desirous  to 
terminate  the  engagement  of  the  plaintiff  at  an  earlier  period  than  three 
years  from  the  commencement  thereof,  they  should  be  at  liberty  to  do 
so,  on  giving  him  six  calendar  months'  notice,  determinable  at  any 
period  of  the  year,  signed  by  the  secretary  or  agent  or  other  person 
authorized  in  that  behalf,  by  leaving  such  notice  at  the  last  or  last- 
known  place  of  residence  of  the  plaintiff  in  the  East  Indies,  but  in 
that  case  the  defendants  should,  provided  the  ^engagement  t^qaq 
should  have  been  terminated,  provide  the  plaintiff  with  a  pas-  '- 
sage  to  England,  and  pay  the  travelling-expenses  of  the  plaintiff  at  the 
expiration  of  the  said  term  of  three  years,  if  the  conduct  of  the  plaintiff 
should  have  been  satisfactory  to  the  defendants,  or  in  the  event  of  his 
being  under  the  necessity  from  illness  of  returning  home,  provided 
that  it  should  be  satisfactorily  established  that  such  necessity  existed, 
and  that  it  was  not  occasioned  by  any  impropriety  on  the  part  of  the 
plaintifi',  and  that  he  should  be  provided  with  a  certificate  of  good 
conduct  from  the  proper  officer  of  the  defendants  in  that  behalf:  that 
the  plaintiff  accordingly  engaged  himself  in  the  service  of  the  defend- 
ants in  the  capacity  and  on  the  terms  aforesaid ;  and  that,  although 
all  conditions  were  performed  and  all  things  done  and  happened,  and 
all  times  elapsed  necessary  to  entitre,  and  ncthing  happened  to  disen- 
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title,  the  plaintiff  to  have  the  said  agreemeet  performed  by  the  de- 
fendants, and  to  maintain  this  action  for  the  breach  thereof  thereinafter 
alleged,  and  although  the  plaintiff  entered  into  the  said  service  in  the 
capacity  and  on  the  terms  aforesaid,  and  served  the  defendants  for  a 
portion  of  the  said  three  years,  and  was  always  ready  and  willing  to 
continue  in  the  said  service  in  the  capacity  and  on  the  terms  afore- 
said daring  the  remainder  of  the  said  three  years,  whereof  the  defend- 
ants always  had  due  notice, — ^yet  the  defendants  before  the  expiration 
of  the  said  three  years,  and  without  any  such  notice  as  in  the  said  agree- 
ment provided,  wrongfully  dismissed  the  plaintiff  from  the  said  servioe 
in  India,  whereby  he  lost  all  the  salary  and  profits  which  he  would 
have  derived  from  being  retained  therein,  and  was  forced  and  obliged 
to  remove  himself  and  his  family  at  a  great  expense  from  that  part  of 
India  in  which  he  had  resided  whilst  in  the  defendants'  employment, 
and  to  sell  off  his  goods,  ^chattels,  and  household  effects,  at  a  great  loss, 
^oQQi  and  was  for  want  of  funds^  and  by  reason  of  the  premises, 
^  forced  and  obliged  to  remain  in  India,  and  disabled  from 
returning  home  to  England  with  his  family,  to  his  great  loss  and 
detriment. 

There  was  also  a  count  for  work  and  labour,  money  paid,  and 
Hioney  found  due  upon  accounts  stated. 

The  defendants  pleaded,  amongst  other  pleas,  as  follows: — That, 
before  the  dismissal  of  the  plaintiff,  the  plaintif!^  in  breach  of  the 
terms  of  the  said  agreement,  omitted,  neglected,  and  refused  to  perform 
divers  duties  required  of  him,  and  divers  orders  of  the  said  agent  and 
chief  engineer  of  the  defendants,  and  otherwise  misconducted  himself,  to 
wit,  by  an  open  defiance  of  the  orders  of  the  said  chief  engineer,  instead 
of  transferring  the  temporary  charge  of  his  district  to  one  Phillips, 
during  the  plaintiff's  absence  on  leave,  intrusting  the  same  to  a  native 
moonshee,  with  instructions  not  to  attend  to  any  directions  he  might 
receive  from  the  defendants'  engineers  in  the  district ;  and  also  by 
wrongfully,  improperly,  and  in  breach  of  his  duty,  charging  the  de- 
fendant with  the  salary  of  a  baboo ;  and  also  by  improperly  attempting 
to  intimidate  one  Strong  into  attaching  his  name  to  a  false  state- 
ment, with  the  object  of  injuring  Mr.  Phillips,  one  of  the  defendants' 
servants;  and  also  by  vexatiously  and  without  any  probable  cause 
making  a  false  and  unfounded  accusation  seriously  affecting  the 
integrity  of  Mr.  Strong,  one  of  the  defendants'  servants ;  and  also  by 
omitting  to  refer  to  the  defendants'  chief  engineer  (as  the  plaintiff 
was  bound  to  do)  a  matter  relating  to  one  of  the  defendants'  officers, 
and  in  lieu  thereof  applying  to  the  deputy  commissioner  of  Gorgavia 
to  take  proceedings  against  such  officer,  in  breach  and  violation  of  the 
duty  which  the  plaintiff  then  owed  to  the  defendants ;  wherefore  the 
^3101  ^^f<^Qd^^^s,  ^agreeably  to  the  power  given  them  by  the  said 
^  agreement,  declared  the  employment  of  the  plaintiff  at  an  end, 
and  dismissed  him  from  the  defendants'  said  service. 

The  cause  being  at  issue,  notice  of  trial  was  given  for  the  sittings 
after  Michaelmas  Term,  1868,  and  it  would  have  been  tried  at  those 
sittings,  but  the  defendants  on  the  7th  of  December  obtained  an  order 
for  the  examination  of  witnesses  at  Lahore  under  a  commission.  The 
commission  was  not  sent  out  until  the  26th  of  July,  1864,  and  was 
not  returned  until  the  8^  of  December,  1864.    The  cause  came  on  for 
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trial  on  the  20tli  of  December,  when  the  defendants  by  their  counsel* 
consented  to  a  verdict  being  entered  for  the  plaintiff  for  350t, — bein^ 
2001.  in  lieu  of  a  quarter's  salary  under  the  agreement,  and  150?.  for 
bis  passage-money  and  travelling-expenses  to  England. 

On  the  taxation  of  costs,  the  plaintiff  claimed  and  was  allowed  by 
the  Master,  besides  the  general  costs  of  the  cause,  subsistence- money 
at  the  rate  of  300t  per  annum  for  a  year  and  a  half  during  which  he 
was  necessarily  detained  in  this  country  for  the  purpose  of  attending 
and  giving  evidence  at  the  trial,  and  also  150?.  for  his  passage  and 
expenses  back  to  Lahore,  where  he  swore  that  his  wife  and  family 
were  residing,  and  he  intended  to  return. 

Lush,  Q.  C.,  on  a  former  day  in  this  term  moved  for  a  rule  nisi  to 
review  the  taxation,  on  the  ground  that  the  allowance  for  subsistence- 
money  was  excessive,  and  that  the  passage-money  and  travelling- 
expenses  to  England  had  been  included  in  the  verdict.  [The  Master 
Ftated  that  he  should,  but  for  that  circumstance,  have  allowed  passage-' 
money  and  expenses  both  urnys.'] 

The  rule  was  granted,  subject  to  payment  of  the  residue  of  the  costs 
within  four  days. 

^Bovill,  Q.  C.,  and  Woollett,  on  a  subsequent  day,  showed   r*oi  i 
cause. — Subsistence-money  has  always  been  allowed  where  a  *-  *^ 
witness  is  necessarily  detained  in  this  country  to  await  the  trial  of  a 
cause :  and  the  reasonableness  of  the  amount  is  for  the  discretion  of 
the  Master:  Piatt  t;.  Greene,  2  Dowl.  216.     In  Evans  v.  Watson,  3 
C.  B.  327  (E.  C.  L.  R.  vol.  54),  in  an  action  for  breach  of  a  charter- 
party,  the  trial  having  been  postponed  at  the  instance  of  the  defend- 
ants, the  plaintiff  detained  the  captain  of  the  vessel  in  this  country 
for  a  period  of  three  hundred  days,  having  been  advised  by  counsel 
that  he  could  not  safely  examine  him  under  the  1  W.  4,  c.  22,  the 
defendants  having  intimated  an  intention  to  call  witnesses  to  impugn 
his  conduct:  and  it  was  held,  that,  upon  taxation  of  the  costs,  the 
plaintiff  was  entitled  to  subsistence-money  for  the  witness  during  the 
whole  period  of  his  detention.     **If,"  said  Tindal,  C.  J.,  "the  witness 
had  been  wanUmly  and  unnecessarily  kept  here  by  the  plaintiff)  the 
case  would  have  been  very  different.     But  I  am  of  opinion  he  wa» 
under  the  circumstances  very  properly  detained  for  examination  vivfi 
voce,  in  consequence  of  the  intimation  from  the  defendants  that  they 
meant  to  impugn  his  conduct."     And  Coltman,  J.,  said:  "The  Court 
is  bound  to  award  to  a  successful  plaintiff  all  costs  reasonably  and 
properly  incurred  by  him  in  the  prosecution  of  his  suit.     I  think, 
after  the  notice  that  the  defendants  meant  to  attack  him,  the  plaintiff 
was  perfectly  justified  in  detaining  the  witness  for  examination  in 
open  Court."    fWiLLKS,  J. — If  this  gentleman  had  been  a  witness  for 
any  one  else,  there  would  have  been  nothing  extraordinary  in  the 
allowance.]     The  circumstance  of  his  being  plaintiff*  in  the  cause 
makes  no  difference.  In  Howes  v.  Barber,  18  Q.  B.  588  (E.  C.  L.  R.  vol. 
83),  the  plaintiff,  a  master-mariner,  remained  in  England  unemployed, 
from  the  issuing  of  the  writ  in  ♦September,  1861,  solely  for  r*Qio 
the  purpose  of  giving  evidence  in  the  cause,  until  January,   '• 
1852,  when  the  trial  took  place :  and  it  was  held  that  the  Master,  on 
taxation,  was  justified  in  allowing  him  subsistence-money  during  that 
period.   So,  in  Dowdell  v.  The  Australian  Boyal  Mail  Steam  Naviga- 
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tion  Company,  8  Ellis  &  B.  902  (E.  C.  L.  B.  vol.  77),  the  plaintiflF  was 
allowed  subsistence-moDej  from  the  commencement  of  the  action, 
before  Michaelmas  Term,  till  the  disposal  of  a  rule  for  a  new  trial  in 
Easter  Term,  he  being  found  by  the  Master  to  have  been  a  material 
and  necessary  witness.  [Keating,  J. — What  was  there  to  prevent 
the  pl&intiiF's  being  examined  upon  interrogatories  in  India?]  The 
state  of  the  record  here  abundantly  shows  that  the  presence  of  the 
plaintiff  was  essential  if  the  cause  had  been  tried  out.  The  plea 
charged  him  with  misconduct.  [Erle,  C.  J. — The  allowance  for  the 
return  voyage  presents  the  greatest  difficulty  to  my  mind.]  The 
plaintiff  came  from  Lahore  for  the  purpose  of  attending  the  trial.  His 
family  remained  there ;  and  he  swore  that  he  was  about  to  return 
thither. 

Lnshj  Q.  C,  and  Sir  0.  Monyman^  in  support  of  the  rule. — The 
question  is,  whether  the  Master  has  not  somewhat  exceeded  the  limits 
of  discretion  in  allowing  the  plaintiff  the  expenses  of  his  voyage  back 
to  India,  and  subsistence-money  for  so  long  a  period  as  a  year  and  a 
half,  he  having  already  been  allowed  1502.  for  his  voyage  and 
expenses  from  India  to  England.  He  went  out  at  first  at  the  Com- 
pany's expense;  and  their  contract  with  him  was,  to  provide  bim 
with  a  passage  home  at  the  expiration  of  the  period  of  his  service. 
What  more  could  he  be  entitled  to?  Cur,  adv.  vuU. 

Erle,  C.  J.,  now  delivered  the  opinion  of  the  Court : — 
^Q^Q-.  *This  was  a  motion  to  review  the  taxation  of  the  plaintiff's 
^  costs.  The  plaintiff  had  been  engaged  to  serve  the  defend- 
ants, an  Indian  Railway  Company,  in  the  capacity  of  district 
engineer,  at  a  salary  of  8002.  per  annum,  and  brought  this  action 
against  the  Company  to  recover  damages  for  dismissing  him  from 
their  service  contrarv  to  the  terms  of  the  contract.  At  the  trial 
before  me  at  the  Sittings  afler  last  Michaelmas  Term,  the  defendants 
consented  to  a  verdict  being  taken  against  them  for  3502.,  being  200/. 
for  a  quarter's  salary,  and  1502.  for  the  plaintiff's  passage  home  to 
England,  which  by  the  terms  of  the  contract  he  was  entitled  to. 
Having  brought  his  action, — which  was  delayed  a  year  in  conse- 
quence of  an  order  obtained  by  the  Company  for  the  examination  of 
witnesses  in  India, — ^the  plaintiff  stayed  in  England,  for  the  purpose 
of  giving  evidence  at  the  trial,  for  about  a  year  and  a  half:  and  the 
Master,  on  taxing  his  cost.s,  has  allowed  him  subsistence-money  for 
that  period  at  the  rate  of  8002.  per  annum,  and  a  further  sum  of  1502. 
for  his  voyage  back  to  Lahore.  We  have  felt  much  impressed  with 
the  necessity  of  exercising  great' caution,  in  order  to  prevent  a  party 
residing  abroad,  who  chooses  to  bring  an  action  here,  from  putting 
his  opponent  to  such  heavy  expenses  as  this.  But  we  have  come  to 
the  conclusion  that  the  allowance  which  has  been  made  in  this  case 
is  within  the  principle  of  law  which  is  applicable  to  this  subject.  At 
the  same  time,  we  think  it  is  the  bounden  duty  of  the  Master  not  to 
allow  a  wanton  accumulation  of  costs,  but  to  exercise  the  most  scrupu- 
lous care  in  checking  everything  which  has  a  tendency  to  aggravate 
the  burthen  which  the  law  casts  upon  the  unsuccessful  party  to  the 
litigation.  In  the  present  case,  I  see  no  sign  of  an  attempt  on  the 
part  of  the  plaintiff  needlessly  to  inflame  the  costs:  but  I  do  see  some- 
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thing  like  signs  of  wilful  delay  on  the  *part  of  the  defendants,  r#qi4 
for  which  I  can  find  no  excuse.  The  sum  allowed  in  this  case  *• 
is  undoubtedly  very  large.  But  I  think  it  is  authorized  by  the  prin- 
ciple laid  down  by  this  Court  in  Reynolds  v.  Harris,  8  C.  B.  N.  S. 
267  (E.  C.  L.  R.  vol.  91),  in  the  judgment  of  Cockburn,  C.  J,  His 
Lordship  says :  '*  We  should  be  sorry  to  admit  it  possible  that  therr 
is  aay  imperative  rule  of  law  or  inveterate  practice,  by  which  we  ar* 
compelled  to  order  that  the  expense  of  unsuccessfully  attempting  to 
prove  falsehoods,  which  we  know  by  the  information  of  the  Judge  to 
have  been  found  false  by  the  jury,  must  nevertheless  be  paid  for  by 
the  party  who  so  far  had  truth  on  his  side.  We  apprehend  that  we 
may,  and  if  we  may  we  ought,  to  prevent  our  proceedings  from  being 
abused  and  perverted ;  and  that  we  ought  not  to  abstain  from  doing 
BO  in  a  case  where  the  truth  appears,  because  .there  may  arise  many 
others  in  which  we  cannot  arrive  at  it.  We  apprehend  that  t/ie  Court 
is  bound  not  to  allow  a  successful  party  all  the  expense  he  may  have 
tliought  proper  to  incur,  where  we  can  see  that  part  of  it  has  been  needless. 
If  a  party  were  to  insist  upon  calling  fi^y  witnesses  to  prove  a 
notorious  fact  formally  involved  in  a  disputed  issue,  we  may  doubt 
whether  the  Judge  could  lawfuUy  reject  the  evidence  of  any  one  of 
them :  but  we  cannot  doubt  that  the  Master  would  not  allow,  and  that 
the  Court  would  uphold  the  Master  in  not  allowing,  the  expenses  of 
them  all.  Quite  independent  of  statute  and  rule,  a  discretion  ought  to  be, 
and  is  in  practice,  exercised  as  to  the  amount  of  costs  ;  and  useless  expen- 
diture ought  to  be,  and  is  in  practice,  disallowed^  The  same  principle 
was  recognised  in  Evans  v,  Watson,  8  0,  B.  327  (E.  C.  L.  R.  vol.  64). 
yfe  have  carefully  considered  this  matter ;  and,  if  we  had  not  been 
perfectly  satisfied  that  no  injustice  has  been  done,  a  review  of  the 
taxation  would  have  been  ordered.  We  think  it  right,  though  it  is 
hardly  *necessary,  to  warn  the  Masters  that  great  care  and  r#QiK 
caution  are  to  be  observed  in  such  cases  as  these.  We  think  ^ 
the  rule  must  be  discharged  with  costs. 

Rule  discharged,  with  costs. 


LANGTON  and  Another,  Assignees  of  HOLLWAY  and  Others, 
Bankrupts,  v.  WARING  and  Others.    Jan,  18. 

A.  di  Co.  contracted  with  B.  k  Co.  for  the  parohiuo  of  a  large  quilntUy  of  railway  sleepers, 
to  be  delivered  at  intervals  at  the  wharf  of  A.  k  Co.,  and  to  be  paid  for  on  delivery.  The 
sleepers  arrived  at  the  wharf  of  B.  k  Co.  in  timbers  of  length  tuflScient  when  sawn  asunder  to 
nake  each  two  sleepers.  After  several  deliveries  had  taken  place,  one  of  the  firm  of  B.  k  Co. 
called  at  the  offiM  of  A.  k  Co.,  and  obtained  from  A.  an  advance  of  6001.  **  on  aceoHj»(  «/  (A« 
laH  cargo  of  timber,"  which  he  repretented  to  he  and  which  then  tea*  at  the  wharf  of  B.  ^  Co.f 
and  a  portion  of  which  bad  already  been  sawn  into  sleepers : — Held,  that  this  was  snch  a 
specific  appropriation  of  the  timber  and  sleepers  to  A.  A  Co.  (who  had  possessed  themselves 
of  them)  as  to  entitle  them  to  retain  them  as  against  the  assignees  of  B.  k  Co.,  who  had 
beeome  bankmpt  after  the  advance. 

This  was  an  action  brought  by  the  assignees  of  Messrs.  Hollway, 
Hart  &  Co.,  bankrupts,  against  the  defendants,  for  the  conversion  of 
a  quantity  of  timber  and  railway  sleepers,  under  the  circumstances 
hereinafter  mentioned.      By  consent,  and  under  a  Judge's  order, 
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the  following  case  was  stated  for  the  opinion  of  the  Court,  without 
pleadings: — 

1.  The  bankrupts  carried  on  business  as  timber-merchants,  ander 
the  firm  of  Hollway,  Hart  &  Co.,  at  King's  Lynn,  in  the  county  of 
Norfolk.  The  defendants  are,  and  were  at  the  time  of  the  transactions 
hereinafter  detailed,  railway  contractors,  carrying  on  business  in 
Victoria  Street,  Westminster,  under  the  firm  of  Waring  &  Co.,  and 
were  constructing  the  works  of  the  Lynn  and  Sutton  Sail  way. 

2.  In  the  months  of  May  and  June,  1863,  a  correspondence  took 
place  between  the  defendants  and  the  bankrupts  relative  to  the  supply 
by  the  bankrupts  to  the  defendants  of  a  quantity  of  sleepers  for  the 
said  railway,  and  of  which  the  following  are  the  material  parts: — 
»o^  g,       ♦May  16th,  1863,     Waring  &  Co.  to  Hollway,  Hart  &  Co. 

J        "  We  shall  require  about  17,000  or  18,000  sleepers  for  the 
Lynn  and  Sutton  Railway.  They  will  be  as  follows  (stating  the  sizes 
required).     We  shall  be  glad  to  receive  your  price  for  the  above." 
June  16th,  1863.     Hollway,  Hart  &  Co.  to  Waring  &  Co. 
"  We  beg  to  annex  our  price  for  foreign  sleepers  for  the  Lynn  and 
Sutton  Railway.  Should  you  not  require  them  for  two  or  three  months^ 
of  course  we  can  arrange  the  shipments  accordingly. 
'*  Delivered  alongside  wharf. 

"  10,000      8X4    at  1*.  8d.  each. 
"  5,000      9X4|atU10d  " 
**   2.500    llX5Jat2«.  Qi     " 
June  8th,  1868.     Waring  &  Co.  to  Hollway,  Hart,  &  Co. 
'^  Lynn  and  Sutton  railway  sleepers.    Let  me  know  whether  you 
could  supply  a  large  number  of  the  9X4|  sleepers  at  the  price  quoted, 
say, 

"   3,000     .        .        .         8X4 
"14,000  .        .        -9X4} 

'*  3,000  .  .  .  11X5} 
"  Also  say  what  is  the  port  where  they  would  be  shipped  from, 
and  whether  they  are  red  wood,  and  well  grown  ;  as  I  should  not  take 
white  Dantzic  or  soft  grown  timber.  They  must  be  good,  sound,  well- 
grown  stuff.  The  prices  will  suit,  if  the  article  is  really  good.  Pay- 
ment, six  months'  bill,  renewable,  at  our  option,  three  months,  at  bank 
rate  of  interest." 

June  9th,  1863.    Hollway  k  Co.  to  Waring  k  Co. 
"You  can  have  your  quantity  of  sleepers  at  the  prices  quoted,  all 
good,  sound,  well  grown  Dantzic  red  wood.      Four  months,  and  re- 
newable for  three  months.     Reply,  post  to-night." 

*3171       *'^"°®  ^^^^'  ^^^^'     Waring  k  Co.  to  Hollway  k  Co. 

^  "I  have  received  your  telegram.  You  must  take  six 
months'  bill,  renewable  for  three  months.  Let  me  know  if  you  agree 
to  this,  and  the  matter  will  be  settled.  The  sleepers  to  be  delivered 
as  late  in  the  season  as  will  be  practicable ;  say,  October  1st." 

3.  Either  by  letter  or  telegram,  the  above  terms  were  accepted  by 
Hollway,  Hart  k  Co.  In  the  following  July,  the  terms  were  by  letters 
between  the  parties  modified  so  far  as  that  the  defendants  agreed  to 
pay  cash  instead  of  bills,  on  being  allowed  a  certain  discount,  which 
is  not  at  present  material. 

4.  A  large  portion  of  the  sleepers  were  delivered  and  paid  for  under 
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the  above  contract:  and  in  the  month  of  December,  1863,  the  last  lot 
only  remained  to  be  delivered.  Hollway,  Hart  &  Co.  imported  the 
timber  from  Dantzie  in  pieces  each  of  which  when  sawn  made  two 
sleepers.  The  cargoes  were  discharged  at  the  wharf  and  premises  of 
Hollway,  Hart  &  Co.  at  Lynn,  where  the  timbers  were  sawn  into 
sleepers  as  just  mentioned,  and  then  delivered  alongside  the  wharf  of 
the  defendants,  also  at  Lynn,  at  a  distance  of  about  half  a  mile 
from  Hollway,  Hart  &  Co.'s  works, — that  being  the  wharf  mentioned 
in  the  letter  of  the  6th  of  June,  1863,  already  set  forth.  The  defend- 
ants knew  that  the  timber  was  imported  in  sizes  double  those  of  the 
sleepers  required,  and  that  they  required  to  be  sawn  up  by  Hollway, 
Hart  and  Co.,  before  delivery. 

6.  The  last  cargo  consisting  of  the  timber  necessary  to  complete  the 
contract,  arrived  from  Dantzie  at  the  wharf  of  Hollway,  Hart  &  Co. 
on  the  14th  of  December,  1868 ;  and  on  the  16th  of  December,  John 
Hart,  the  younger  (one  of  the  firm),  called  at  the  office  of  the  defend* 
ants  at  Lynn,  and,  in  manner  detailed  in  the  examination  set  out  in 
the  appendix,  asked  for  an  advance  of  600Z.  on  account  of  that  cargo. 

•Thereupon,  Mr.  Annett,  the  clerk  to  the  defendants  at  Lynn,  r^oi  a 
communicated  with  his  principals  in  London  (the  defendants),  and  ^ 
on  the  19th,  Mr.  Eckersley,  one  of  the  defendants,  came  to  Lynn,  and 
made  the  advance  requested.  The  details  of  what  passed  between  John 
Hart,  the  younger,  and  Mr.  Annett,  and  Mr.  Eckersley,  appear  in  the 
examination  of  these  gentlemen  before  the  Bankruptcy  Court,  copies 
of  which  were  appended  to,  and  formed  part  of  the  case.(a) 

(o)  Mr.  Eckenley'fl  ezamioation  before  the  Bankruptcy  Court  was  as  follows : — 

"William  Eckersley,  of  King's  Lynn,  in  the  county  of  Norfolk,  contractor,  being  sworn  and 
examined,  Ac,  upon  bis  oath  saith, — I  am  a  member  of  the  firm  of  Waring,  Brothers,  it  Eckera« 
ley,  of  Victoria  Street,  Westminster,  contractors.  We  are  the  contractors  of  the  line  between 
Lynn  and  Sutton.  In  May  last,  we  entered  into  a  correspondence  with  the  bankrupts  for  the 
supply  of  sleepers  for  this  line.  The  contract  was  for  20,000  sleepers,  which  was  contained  in 
seyeral  letters.  Wo  hayo  a  clerk  named  Annett,  who  was  our  cashier  at  Lynn.  He  was  only 
cashier,  and  kept  the  books.  We  had  a  manager  on  the  line.  On  the  17th  of  December  last, 
I  got  the  following  letter : — 

'<  Contractors'  Office,  King's  Lynn,  16th  Deo.  186S. 

"Dear  Sir, — Mr.  Hart  has  Just  called  in  to  know  if  you  could  oblige  him  with  a  check  for 
600/.  OH  account  of  the  cargo  oftleepert  now  in  :  he  gives  as  a  reason  for  this  application,  that 
be  li  called  upon  by  his  people  at  Dantxic  to  pay  for  the  whole  lot  of  sleepers  be  has  had  from 
them,  and  had  hoped  to  have  been  paid  by  us  for  the  last  lot  long  ago;  but  the  vessel  has  been 
so  long  on  the  way  that  the  time  for  settling  with  his  Dantsio  firm  had  expired.  He  also  says 
that  the  whole  lot  when  sawn  and  delirered  will  come  to  between  800/.  and  900/.  In  case  yoa 
consent  to  let  him  have  it,  I  enclose  a  cheek  filled  up.  R.  C.  F.  Annktt." 

Oq  recoiviog  this  letter,  I  did  not  send  the  check ;  but  I  wrote  to  Mr.  Annett  to  say  that  I 
should  be  at  Lynn  the  next  day,  and  would  give  him  the  necessary  ehecks  for  the  pay  and  Mr. 
Hart,  Ae.  I  went  down  on  the  19lh,  and  saw  Mr.  Hart,  who  called  at  our  office.  He  said  ha 
had  been  pressed  for  money  by  the  parties  from  whom  he  had  the  sleepers,  and  that  the  vessel 
had  been  delayed  by  the  stormy  weather,  and  that  it  would  be  a  great  convenience  to  him  if  I 
wonld  advance  him  on  account  o/thit  cargo.  I  agreed  to  do  so,  and  gave  him  a  check.  I  did 
not  hand  him  the  check  personally.  I  handed  it  to  Mr.  Annett,  who  handed  it  to  Mr.  Harv  itt 
my  presence :  but  what  I  state  represents  the  whole  transaction.  He  atkcd  for  the  moneg  oa 
account  of  that  cargo  then  beittg  diechargcd^  and  I  agreed  to  give  it  to  him  on  account  of  that 
corgo.  No  receipt  was  taken,  so  far  as  I  know.  He  said  nothing  about  security :  but  I  con* 
siUered  the  cargo  as  security,  but  repeated  his  request  that  I  would  make  him  an  advance  either 
•«  cargo,  or  on  account  cf  the  cargo.  I  do  not  recollect  which  word  be  nsed.  I  had  made  other 
payments  on  account  of  the  contract  for  sleepers,  but,  so  far  as  I  know,  not  by  way  of  antici« 
pstion.  Mr.  Hart  stated  on  the  10th  that  the  sleepers  would  be  cut  up  very  soon,  and  would 
hi  delivered  very  soon.  On  the  5th  of  January,  I  first  heard  that  Hart  Jr.  had  absconded. 
Frsriously  to  tl '«,  I  had  asked  why  the  sleepers  bad  not  been  deliTored^  and  had  directed  mj 
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*S191       *^'  "^^^  previous  deliveries  uader  the  oontract  had  been  set- 
-'  tied  for,  and  the  acoount  between  the  parties  stands  in  the  de- 
fendants* books  in  the  manner  set  out  in  the  following  account : — 


Dr.     IIollvay,  Hart  k  Co. 


1803. 

£  8,d, 

September  2. 

To  Cash 

54  0  0 

4. 

«< 

It 

274  0  0 

"       15. 

u 

<i 

360  0  0 

"       21. 

« 

« 

495  0  0 

October  7. 

« 

(( 

•  47  0  0 

November  11. 

« 

« 

83  0  0 

December  5. 

4« 

« 

27  0  0 

"       16. 

l< 

« 

600  0  0 

£1940  0  0 

Contra. 

Ci. 

1863. 

I  9.1 

August  13.     By  timber 

54  0  0 

"       24.       "  sleepers 

274  0  0 

September  14.  " 

360  0  0 

"         18.  "        " 

495  0  0 

"         25.  "  timber 

47  0  0 

October  31.      " 

83  0  0 

November  30.  "       " 

2700 

Balance 

60000 

£n*40  0  0 

So  far  as  regards  the  balance,  the  same  was  struck  by  the  defend- 
ants' clerk  on  or  about  the  15th  of  January,  1864. 

foreman  to  preu  for  delivery,  as  we  wanted  the  sleepers  on  the  line.  The  moment  I  beard 
that  Hart  had  abtoooded,  I  became  anxious  to  have  the  sleepers  in  my  possession,  as  I  eontt- 
dered  I  had  bought  and  paid  for  them :  and  shortly  afterwards  I  took  advice,  and,  acting  upoa 
it,  I  gave  instructions  to  my  people  to  take  possession.  Before  my  men  took  the  sleepers,  I 
saw  Mr.  Beloe,  and  I  told  him  of  my  intention  to  take  the  sleepers.  As  far  as  I  remember,  I 
said  the  sleepers  were  ours,  and  we  should  take  them.  On  that  oooasion,  I  don't  remember 
making  use  of  the  word  mortgage.  /  am  prepared  to  ttaU  that  I  advanced  the  600/.  om  aeeount 
0/ the  tpeciJU  cargo" 

The  examination  of  Mr.  Annett  was  as  follows : — 

**  Richard  Charles  Francis  Annett,  of  King's  Lynn,  in  the  eonnty  of  N'orfolk,  cashier  and 
clerk  to  Messrs.  Waring,  Brothers,  k  Eokersley,  the  contractors  for  the  Lynn  and  Sutton  line, 
being  sworn  and  examined,  Ac,  upon  his  oath  saith.  On  the  16th  of  December  last,  Hart,  Jr., 
called  on  me  and  said,  '  I  have  Just  called  in  to  know  if  you  think  Mr.  Sckorsley  would  object 
to  let  us  have  (referring  to  the  firm)  5002.  or  600/.  o«  account  of  the  cargo  o/^Uepere  now  tn.' 
I  replied,  <  Well,  you  know  that  Mr.  Eokersley  is  at  present  in  London ;  but  there  will  be  do 
harm  done  if  I  write  telling  him  of  your  application ;  and  I  can  let  yon  have  an  answer  bj 
Friday  morning.'  He  replied,  '  I  want  it  by  ^-morrow.'  He  stood  thinking  for  a  few  momenta, 
and  then  said,  *  Well,  Friday  will  do  ;  will  yon  write  him  by  this  post?'  I  wrote  the  letter  la 
his  presenoe  to  Mr.  Bokersley :  be  did  not  read  the  letter  that  I  wrote :  but  he  answered  mj 
questions  whilst  I  was  writing  the  application  to  Mr.  Eckersley,  and  I  therefore  felt  satisfied 
that  I  was  giving  a  oorrect  version  of  the  application.  I  made  a  note  in  my  diary, — '  Hart 
<^alled  to  know  if  we  could  let  him  have  600/.  on  account  of  cargo  now  in :  told  him  I  would 
write  Mr.  E.  by  this  post.'  On  the  Friday,  the  18th,  Mr.  John  Hart,  Jr.,  called  again  just 
after  post-time,  to  know  what  reply  Mr.  Bokersley  had  sent.  I  replied,  '  I  have  received  no 
letter  from  Mr.  Eokersley  this  morning,  and  therefore  I  am  afraid  he  is  away  from  London.' 
Later  in  the  day,  I  received  a  telegram  from  Mr.  Eokersley,  that  he  would  be  at  Lynn  on 
Saturday,  at  12.  I  then  sent  word  to  that  effect  to  Hart»  Jr.,  and  advised  him  to  be  In  the 
way  on  Saturday.  On  Saturday,  the  10th,  I  received  a  letter  from  Mr.  Eckersley,  repeating 
his  telegram,  that  be  would  be  at  Lynn  at  12,  and  adding,  <  I  will  then  give  you  the  necessary 
checks  for  the  pay,  and  Mr.  Hart,  Ac'  Mr.  Hart  came  in  some  time  during  the  morning,  and 
I  then  told  him  it  was  certain  Mr.  Bokersley  would  be  here,  and  that  he  had  better  be  in  the 
way  to  answer  any  questions  Mr.  Eckersley  might  wish  to  put  to  him  as  regarded  a  reason  for 
the  application.  At  3  o'clock  that  afternoon,  Hart  Jr.  called,  and  saw  Mr.  Eckersley  and 
myself;  when  Mr.  Eokersley  said  to  liim,  'I  did  not  send  your  check,  as  I  was  coming  down. 
I  have  no  objection  to  your  having  the  check,  but  tell  %u  when  the  eleepere  are  likely  to  be 
delxeered*  He  replied,  '  They  are  eawing  away  at  thewk  now^  to  that  in  a  few  daye  the  whole 
cargo  will  be  delivered.*  The  check  was  then  signed  by  Mr.  Eckersley,  who  handed  it  to  me, 
and  I  handed  it  to  Hart>  Jr.,  at  the  same  time  saying,  *  I  must  have  some  kind  of  receipt  for 
this  check,  or  I  shall  have  nothing  to  show  for  it.'  He  replied,  '  Oh,  look  here :  I  will  endorse 
it  in  your  presence ;  for,  you  will  receive  the  account  for  the  whole  cargo  next  week,  and  then  I 
•hall  have  to  trouble  you  for  200/.  or  300/.  more,*  Nothing  was  said  by  Mr.  Eckersley  or 
myself  against  this  arrangement,  the  matter  being  treated  in  good  faith,  and  not  a  doubt  cast 
on  either  side.  I  subsequently  made  a  note  in  the  aforesaid  diary  of  his  calling,  which,  as  far 
M  I  can  recollect^  was,  *  John  Hart  called  and  received  his  check ;'  and,  when  entering  up  my 
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•The  balance  of  6001.  in  that  account  represents  the  state  of  rtooQ 
the  account  when  that  sum  had  been  advanced ;  but  the  price   ^ 
of  the  whole  of  the  sleepers  remaining  to  be  delivered  under  the  con- 
tract was  between  8002.  and  9002. 

*7-  On  the  29th  of  December,  and  before  any  of  the  sleepers   r#Qoi 
were  delivered,  John  Hart  the  younger  committed  an  act  of  *- 
bankruptcy,  by  absconding,  taking  with  him,  amongst  other  moneys 
belonging  to  the  firm,  the  proceeds  of  the  check  for  6002.  handed  to 
him  by  Mr.  Eckersley. 

*8.  On  the  5th  of  January,  1864,  Mr.  Eckersley  saw  Mr.  r+ooo 
Beloe,  then  the  attorney  for  John  Hart,  the  younger,  and  Mr.   *• 
Hollway,  and  claimed  the  sleepers,  as  mentioned  in  his  examination. 

9.  On  the  9th  of  January,  however,  the  defendants  sent  about  two 
hundred  men  to  the  works  of  Hollway,  Hart  &  Co.,  and  took  away 
971  sleepers  sawn  up  and  ready  for  delivery,  and  539  pieces  of  timber 
not  then  sayn  up  or  converted  into  sleepers.  The  seizure  and  *taking 
away  were  against  the  will  and  without  the  consent  of  Hollway,  pooQ 
Hart  &  Co.,  who  had  not  then  been  adjudicated  bankrupts.  '- 
The  sleepers  seized  were  all  made  from  timber  which  had  formed 
part  of  the  cargo  which  had  arrived  as  before  mentioned  on  the  14th 
of  December.    The  timber  seized  was  part  of  such  cargo. 

10.  Messrs.  Hollway,  Hart  &  Co.  were  adjudicated  bankrupts  on 
the  19th  of  January,  1864,  on  a  joint  petition  by  a  creditor.  The 
acts  of  bankruptcy  on  which  the  adjudication  took  place,  were,  as 
regards  Henry  HoUWay,  and  John  Hart,  the  elder,  declarations  of 
insolvency  filed  by  them  on  the  said  19th  of  January,  1864,  and  as 
regards  John  Hart,  the  younger,  his  absconding  on  the  said  29th  of 
December,  1863. 

11.  The  plaintifis  were  duly  appointed  assignees  of  Hollway, 
Hart  &  Co. 

12.  It  was  admitted  that  before  action  the  assignees  made  a  demand 
of  the  sleepers  and  timber,  which  was  met  by  a  refusal  on  the  part 
of  the  defendants. 

esih-book,  I  onAde  a  oote  on  •  slip  of  paper  for  tho  ▼oaeher-book,  to  the  following  ofTect : — 
'King's  Ljnn,  lOth  Docember,  18ft3.  Memorandum.  Paid  Mr.  John  Hart,  for  Hollwaj  A 
Hsrty  6002.,  by  eheck,  on  aeconnt  of  cargo  per  Mare,  per  pro.  Waring,  Brothers,  A  Eckerslej, 
R.  G.  F.  Annett:'  and,  when  hearing  of  John  Hart's  absconding,  I  went  to  the  bank  and  got 
the  check  bearing  his  signature  for  the  6002.  I  omitted  to  mention,  that,  when  Hart  Jr.  called 
on  me  on  the  16th  of  December,  I  told  him,  '  I  must  give  some  reason  in  my  letter  to  Mr. 
Eckersley  for  your  application,  or  I  don't  think  that  you  will  hare  it.'  He  replied,  *  ThU 
targo,  when  aawn  and  dtUeeredf  will  com*  to  bttween  800/.  and  900/.,  to  that  I  thall  have  to 
trouble  you  for  200/.  or  300/.  more,  if  he  let*  me  have  the  600/.'  I  first  heard  about  Hart  Jr. 
having  absconded,  on  Monday,  the  4th  of  January  last.  I  have  a  note  in  my  diary  of  the  2d 
of  January,  which  is  as  follows, — 'Mr.  Beloe  called  to  know  if  I  could  tell  him  what  moneys  had 
been  lately  paid  to  Messrs.  Hollway  A  Hart,  and  also  to  know  if  we  did  not  owe  them  200/.  or  300/. 
on  some  contract.  I  told  him  that  he  must  be  referring  to  the  present  cargo  of  sleepers  now  in, 
on  which  Mr.  John  Hart,  Jr.,  had  already  asked  and  been  paid  600/.  on  account  of,  and  which 
he  stated  at  the  time  would  come  to  between  800/.  and  000/.,  thus  leering  200/.  or  300/.  for  us 
to  pay  when  they  were  all  delirered.'  On  Tuesday,  the  5th  of  January,  I  saw  Hart,  Sr.,  to 
whom  I  had  written  intimating  my  intention  to  take  away  the  sleepers.  We  took  possession 
on  the  9th,  of 

sawn        ...        971  OX** 

not  sawn  .        .        M9        HX^* 

I  entered  the  600/.  in  the  ordinary  way  to  their  debit  in  the  ledger.    I  do  not  remember 
•rei  baring  stated  that  Mr.  Hart,  Jr.,  had  giren  the  firm  a  mortgage  on  the  sleepers." 
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—  •  ■  ^ 

13.  It  was  agreed  that  tbe  Court  should  draw  any  inferences  of 
fact  which  a  jury  ought  to  have  drawn. 

14.  The  question  for  the  decision  of  the  Court  was,  whether,  under 
the  circumstances,  the  plaintiffs  were  entitled  to  succeed  in  the  action, 
in  respect  of  the  sleepers  and  timber  seized  and  taken  by  the  defend- 
ants, or  either  of  them. 

15.  If  the  Court  should  be  of  opinion  that  the  plaintiffs  were 
entitled  to  succeed  in  respect  of  both  or  either  of  the  said  claims, 
judgment  was  to  be  entered  up  for  the  plaintiffs  for  a  sum  to  be 
agreed  upon  by  the  parties,  or,  in  case  of  their  difference,  to  be 
settled  by  the  Master,  together  with  costs  of  suit. 

16.  If  the  Court  should  be  of  opinion  that  the  plaintiffs  were  not 
entitled  to  succeed  in  the  action,  judgment  was  to  be  given  for  the 
defendants,  with  costs. 

*3241  *^^^i  Q-  C.  (with  whom  was  A.  Wills),  for  the  plaintiffs.— 
-■  The  question  is,  whether  the  sleepers  or  the  unsawn  timber, 
the  subject  of  this  action,  passed  to  the  defendants  under  the  oircum^ 
stances  stated  in  the  case.  [Willes,  J. — Or,  rather,  whether  tbe 
defendants  are  to  lose  the  goods  and  their  price.]  By  the  original 
contract,  it  is  clear  that  no  property  passed  to  the  purchasers  until 
the  timbers  had  been  sawn  into  sleepers  by  the  vendors,  and  delivered 
at  the  purchasers'  wharf.  If  the  timber  or  the  sleepers  had  beea 
destroyed  by  fire  whilst  upon  the  premises  of  the  vendors,  the  pur- 
chasers could  not  have  been  charged,  neither  would  the  vendors  have 
bean  absolved  from  delivering  other  sleepers  pursuant  to  their  con- 
tract. [Keane,  Q.  C,  contrA,  assented  to  this.  Erle,  C.  J. — The 
question  is,  whether  by  the  transaction  of  the  19th  of  December,  1863, 
the  goods  did  not  become  a  pledge  or  security  for  the  600^.  advanced.] 
What  passed  upon  that  occasion,  it  is  submitted,  did  not  convey  the 
property,  or  give  the  defendants  any  equitable  claim  upon  it :  all  it 
amounted  to,  was,  a  prepayment  on  account  of  the  contract.  [Erls, 
C.  J. — Was  it  not  an  agreement  that  the  property  should  stand 
charged  with  the  sum  advanced?]  To  operate  as  a  valid  charge^ 
there  must  be  a  contract  of  hypothecation  or  mortgage.  [Willes,  J. 
— Or  a  pledge.]  To  enure  as  a  pledge,  there  must  be  a  change  of 
possession.  [  WiLLES,  J. — It  has  been  held  that  there  may  be  a  pledge 
without  actual  possession :  Reeves  v.  Capper,  5  N.  C.  136,  6  Scott 
877;  Martin  v.  Reid,  11  C.  B.  N.  S.  730.J  There  mnst  be  some 
positive  contract  that  the  timber  was  to  become  thenceforth  the 
property  of  Messrs.  Waring,  in  consideration  of  a  prepayment  of 
600L  Of  that  there  is  no  evidence  whatever.  There  was  not  even 
an  appropriation  of  the  cargo  by  the  vendors  and  an  assent  thereto 
*^9n  ^y  ^^^  purchasers:  the  *property  remained  just  where  it  was. 
*^-'  It  cannot  be  denied  that  it  was  the  intention  of  Hollwav,  Hart 
&  Co.  to  appropriate  the  particular  timber  to  the  formation  of  sleepers 
to  satisfy  their  contract  with  Messrs.  Waring.  But,  until  it  had  been 
specifically  appropriated,  and  sawn,  and  delivered  at  their  wharf, 
there  was  nothing  done  which  bound  Hollway,  Hart  and  Co.  to 
deliver  or  Messrs.  \Varing  to  receive  these  particular  goods.  [Willks, 
J. — When  was  the  timber  out  into  sleepers?]  The  timber  arrived 
at  the  wharf  of  the  bankrupts  on  the  14th  of  December :  it  does  not 
appear  when  it  was  cut  into  sleepers.     [Erlb,  C.  J.,  referred  to  Mogg 
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V,  Baker,  8  M.  &  W.  195.t]  There,  A.  agreed  to  assign  to  B.  certain 
specific  goods  by  way  of  security  for  money  advanced  by  B.  for  the 
purchase  of  them,  and  afterwards,  in  pursuance  of  such  agreement, 
actually  assigned  them :  and  it  was  held,  that,  although  the  assign* 
ment  itself  was  made  under  such  circumstances  as  would  have 
rendered  it  void  under  the  Insolvent  Debtors  Act  (7  G.  4,  o.  57),  and 
A.  subsequently  took  the  benefit  of  that  Act,  hih  assignees  were  not 
entitled  to  the  goods.  The  transaction  there  was  of  a  totally  diifer- 
ent  character  from  this.  There,  Baker  had  no  interest  in  the  goods: 
he  was  under  no  liability  to  pay.  What  he  said,  was,  I  will  assist 
you  to  get  the  furniture,  if  you  will  give  me  a  security  upon  it. 
The  advance  was  made  upon  that  specific  security.  [Willks,  J.— 
There  is  a  recent  case  in  the  House  of  Lords  where  this  matter  was 
very  fully  gone  into.]  That  was  a  case  of  Holroyd  r.  Marshall,  33 
Liw  J.,  Chan.  193.  There,  A.  by  deed  assigned  to  B.  all  the  ma- 
chinery in  and  about  a  certain  mill,  upon  trust  for  securing  a  sum  of 
money ;  and  it  was  thereby  provided  that  all  the  machinery  which 
during  the  continuance  of  the  security  should  be  fixed  or  placed  in 
the  mill  in  addition  to  or  in  substitution  for  the  former  machinery, 
should  be  ^subject  to  the  trusts  of  the  assignment,  and  A.  r«ooA 
undertook  to  do  all  that  was  necessary  to  vest  the  substituted  '- 
and  added  machinery  in  B.  The  assignment  was  duly  registered  as 
a  bill  of  sale,  and,  after  the  date  of  it,  A.  placed  other  machinery  in 
the  mill  in  addition  to  that  which  was  there  at  the  date  of  the  assign* 
ment,  and  gave  notice  to  B.  of  such  substitution  and  addition.  A. 
continued  in  possession  according  to  the  terms  of  the  assignment. 
Yice-Ohancellor  Stuart  held,  that,  the  machinery  being  in  A,^8  possession 
as  agent  of  B.,  B.  was  entitled,  as  against  a  judgment-creditor  of  A. 
who  had  sued  out  execution  against  A.,  to  the  additional  machinery. 
This  decision  was  reversed  by  Lord  Campbell,  C,  on  the  ground  of 
A.'s  possession  not  being  sufficient  to  support  B.'s  claim,  and  on  the 
ground,  that,  to  give  B.  the  complete  title  to  the  substituted  and 
added  machinery,  it  was  necessary  that  there  should  be  a  novus  actus 
interveniens.  The  House,  on  appeal,  reversed  Lord  Campbeirs  judg* 
ment,  and  restored  that  of  Vice-chancellor  Stuart.  Lord  Westbury, 
C,  in  delivering  his  opinion, — after  stating  the  facts, — said :  '*  The 
question  might  be  easily  decided  by  the  application  of  a  few  element- 
ary principles  long  settled  in  Courts  of  equity.  In  equity,  it  was 
not  necessary  for  the  alienation  of  property  that  there  should  be  a 
formal  deed  of  conveyance.  A  contract  for  valuable  consideration, 
by  which  it  was  agreed  to  make  a  present  transfer  of  property,  passed 
at  once  the  beneficial  interest,  provided  the  contract  was  one  of  which 
a  Court  of  equity  would  decree  specific  performance."  What  con- 
tract is  there  here,  of  which  specific  performance  would  be  decreed  ? 
''In  the  language  of  Lord  Hardwicke,"  continues  his  Lordship,  "the 
vendor  became  a  trustee  for  the  vendee,  subject  of  course  to  the  con* 
tract  being  one  to  be  specifically  performed.  And  this  was  true,  not 
only  of  ^contracts  relating  to  real  estate,  but  also  of  contracts  r«Q9iv 
relating  to  personal  property,  provided  that  the  latter  were  *• 
such  as  a  Court  of  equity  would  direct  to  be  specifically  performed. 
A  contract  for  the  sale  of  goods,  as,  for  example,  of  five  hundred 
chests  of  tea,  was  not  a  contract  which  would  be  specifically  per- 
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formed,  because  it  did  not  relate  to  any  chests  of  tea  in  particular ; 
bat  a  contract  to  sell  the  five  hundred  chests  of  a  particular  kind 
of  tea  'which  are  now  in  my  warehouse  in  Gloucester/  was  a  con- 
tract relating  to  specific  property,  and  which  would  be  specifically 
performed.  The  buyer  might  maintain  a  suit  in  equity  for  the 
delivery  of  a  specific  chattel,  when  it  was  the  subject  of  a  contract^ 
and  for  an  injundtion  (if  necessary),  to  restrain  the  seller  from 
delivering  it  to  any  other  person."  Speaking  of  Mogg  v.  Baker, 
his  Lordship  added:  ''Some  use  was  made  at  the  Bar,  and  in  the 
Court  below,  of  the  language  attributed  to  Mr.  Baron  Parke,  in  the 
case  of  Mogg  v.  Baker.  That  learned  Judge  appeared  to  have  given, 
not  his  own  opinion,  but  what  he  understood  would  have  been  the 
decision  of  a  Court  of  equity  upon  the  case.  He  was  represented 
as  speaking  upon  the  authority  of  one  of  the  Judges  of  the  Court 
of  Chancery.  Any  communication  so  made  was  of  coarse  extra- 
judicial :  and  there  was  much  danger  in  making  conmiunications 
of  such  a  nature  the  ground  of  judicial  decision.  But  what  appeared 
to  have  been  the  principle  intended  to  be  stated  was  correct;  for, 
Mr.  Baron  Parke,  speaking  of  the  agreement  in  the  case,  said  *  It 
would  cover  no  specific  furniture,  and  would  confer  no  right  in 
equity.'  It  had  been  already  explained  that  a  contract  relating  to 
Koods,  but  not  to  any  specific  goods,  would  not  be  the  subject  of  a 
decree  for  specific  performance,  and  that  a  contract  that  could  not 
be  specifically  performed  would  not  avail  to  transfer  any  estate  or 
*^281  ^°^^®^®s^'  I^'  *therefore,  the  contract  in  Mogg  v.  Baker  related 
-'  to  no  specific  furniture,  it  was  true  that  it  would  not,  at  the 
time  of  its  eocecution,  confer  any  right  in  equity :  but  it  was  equally 
true  that  it  would  attach  on  furniture  answering  the  contract  when 
acquired,  provided  the  contract  remained  in  force  at  the  time  of  such 
acquisition.  Whether  a  right  construction  was  put  upon  the  agree- 
ment in  Mogg  V.  Baker  was  a  different  question,  and  one  which  it 
was  needless  to  consider,  as  the  proposition  stated  by  the  learned 
Judge  was  quite  consistent  with  the  principles  on  which  this  case 
ought  to  be  decided."  [Williams,  J. — I  do  not  see  how  those  prin- 
ciples are  to  be  brought  to  bear  upon  this  case.]  The  real  question 
is,  whether  there  is  a  contract  sufScient  to  pass  the  property  either 
in  the  timber  or  the  sleepers.  The  contract  was  for  a  certain  number 
of  sleepers.  There  was  no  specific  appropriation,  and  no  settlement 
of  account.  The  parties  met;  prepayment  was  asked,  and  600J.  was 
advanced  to  the  sellers  in  part  payment  of  a  sum  which  it  was 
believed  would  become  due  from  the  buyers.  Was  that  enough  to 
give  the  latter  a  right  to  any  specific  timber  or  any  specific  sleepers? 
Clearly  it  was  not.  [Williams,  J. — Suppose  the  bankrupts  had  said 
to  Eckersley,  "If  you  will  give  us  an  advance  of  600i,  we  agree  to 
appropriate  to  you  those  sleepers  or  this  timber," — would  not  equity 
consider  that  done  which  ought  to  have  been  done?]  If  there  be  a 
specific  charge,  it  ought  to  be  made  out  by  clear  and  unambignons 
language.  Why  should  the  defendants  have  exhibited  so  much 
anxiety  for  the  delivery  of  the  cargo,  if  they  had  a  present  security 
or  charge  upon  it  for  their  advance  ?  [Ksatino,  J. — Hart's  original 
application  was;,  to  have  an  advance  ''  on  account  of  the  cargo  now 
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in."]     That  would  not  constitute  a  charge  upon  it,  or  anything  of 
which  a  Court  of  equity  would  decree  specific  performance. 
*Keane,  Q.  C,  contri,  was  not  called  upon.  r»^9Q 

Erle,  C.  J. — ^I  think  our  judgment  in  this  case  ought  to  be  ^ 
for  the  defendants.  The  action  is  brought  by  the  plaintiffs  as  assignees 
of  Messrs.  HoUway,  Hart  &  Co.,  bankrupts,  to  recover  the  value  of 
certain  timber  and  sleepers  alleged  to  have  been  wrongfully  converted 
by  the  defendants.     It  appears  that  early  in  1863,  the  bankrupts 
entered  into  a  contract  to  deliver  a  certain  number  of  railway  sleepers 
to  Messrs.  Waring,  the  defendants,  and  in  performance  of  that  con- 
tract delivered  to  them  a  considerable  number,  which  were  duly  paid 
for.     At  last  came  the  cargo  upon  which  this  question  arises.     The 
timber  arrived  from  Dantzic  at  the  wharf  of  the  bankrupts  on  the  14th 
of  December.     It  consisted  of  timbers  of  such  length  that  when  sawn 
asunder  each  would  make  two  sleepers.     On  the  16th  of  December, 
John  Hart,  one  of  the  bankrupts,  called  at  the  office  of  the  defendants, 
and  asked  Annett,  their  clerk,  if  the  firm  would  oblige  him  with  a 
check  for  600t  "on  account  of  the  cargo  of  sleepers  now  in,"  telling 
him  that  the  whole  lot^  when  sawn  and  delivereo,  would  come  to  be- 
tween 800Z.  and  900L      My  judgment  rests  entirely  upon  what  passed 
at  the  time  that  advance  was  made.     It  was  agreed  on  all  hands  that 
it  was  an  advance  made  specially  on  account  of  the  timber  in  question. 
The  assignees  now  claim  to  keep  both  the  money  and  the  goods.     The 
question   is,  whether,   as  against  them,  what   passed  between   the 
defendants   and   John   Hart  at  the  time   of  making  that  advance 
did  not  constitute  that  6007.  a  charge  upon  the  timber,  and  made 
it  an  advance  upon  the  security  of  that  specific  cargo,  so  as  to 
prevent  the  assignees,  who  take  all  the  legal  and  equitable  rights 
of  the  bankrupts,  from  being  entitled  to  claim  it.    I  am  of  opinion 
that  what  passed  upon  that  occasion  did  '^amount  to  an  agree-   rntoori 
ment  on  the  part  of  John  Hart  to  appropriate  this  particular   •- 
timber  as  a  security  for  the  advance  he  was  asking.     The  argument 
on  the  part  of  the  assignees  in  substance  is,  that  this  was  a  loan  upon 
the  personal  security  of  John  Hart.    If  that  had  been  the  intention  of 
the  parties,  why  should  any  reference  have  been  made  to  the  cargo  of 
timber  then  at  the  wharf  of  the  bankrupts  ?  Judging  of  the  transaction 
with  the  ordinary  prudence  of  men  of  business,  it  is  impossible  to 
imagine  that  the  defendants  intended  to  advance,  or  that  Hart  hoped 
to  obtain,  the  6001,  without  the  security  of  the  timber.     Upon  every 
occasion  that  the  money  was  spoken  of, — as  appears  by  the  examina- 
tions of  Eckersley  and  Annett, — it  was  spoken  of  as  an  advance  to  be 
made  on  account  of  the  cargo  of  sleepers  then  arrive^*    If  there  had 
remained  nothing  to  be  done  to  the  timber  before  delivery,  the  pro- 
perty in  it  would  have  passed  at  once.     The  only  question  is,  whether 
the  circumstance  of  its  remaining  in  the  possession  of  the  seller  for  the 
purpose  of  being  sawn  asunder  before  actual  delivery,  negatives  the  de- 
lenaants'  claim.    I  am  of  opinion  that  it  does  not.    Martin  t;.  Beid,  11  C. 
B.  N.  S.  730,  is  a  distinct  authority  to  show,  that,  if  it  was  the  intention 
of  the  parties  that  the  property  should  be  charged,  the  circumstance 
of  its  remaining  in  the  hands  of  the  ]>erson  to  whom  the  advance  is 
made  will  not  prevent  that  intention  from  having  that  effect.    I  am 
tiicre  reported  to  have  said,  in  giving  judgment, — "The  question  is, 
whether,  as  between  these  parties,  the  words  used  constitute  the  pre- 
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mises  of  Martin  the  premises  of  Bower  for  this  purpose.  I  am  clearly 
of  opinion  that  the  intention  of  the  parties  will  be  carried  out  by  hold- 
ing them  to  be  so.  It  has  over  and  over  again  been  decided  that  the 
words  of  an  agreement  are  to  have  effect  according  to  the  mind  and 
*3^11  i"*®"^^^^"  ^^  the  parties.  Thus,  a  *delivery  of  goods  in  satisfac- 
^  tion  of  a  debt  has  been  held  to  amount  to  payment :  see  Can- 
nan  V.  Wood,  2  M.  &  W.  465.f  So,  where  goods  have  been  purchased 
and  left  in  the  possession  of  the  vendor  for  a  special  purpose  of  the 
vendee,  that  has  been  held  to  amount  to  a  delivery  :  Elmore  v.  Stone, 
1  Taunt.  458.  So,  where  a  horse  was  sold,  but  left  in  the  stable  of  the 
seller,  being  only  removed  to  another  stall,  that  was  held  to  amount  as 
between  the  buyer  and  the  seller  to  a  delivery.  And  in  many  instances 
the  warehouse  of  the  vendor  has  been  held  to  be  the  warehouse  of  the 
purchaser,  in  order  to  carry  out  the  intention  of  the  parties."  That 
clearly  was  the  intention  of  the  parties  here.  I  am  therefore  of  opin- 
ion that  the  defendants  are  entitled  to  retain  the  goods. 

Williams,  J, — I  am  of  the  same  opinion.  Upon  this  special  case 
we  are  to  draw  inferences  of  fact  such  as  a  jury  would  be  warranted 
in  drawing.  From  the  facts  stated,  the  only  inference  I  can  draw,  is, 
that  there  was  an  agreement  between  the  contracting  parties  that  the 
cargo  of  timber  then  at  the  wharf  of  the  bankrupts  was  to  be  specially 
appropriated  as  a  security  for  the  600Z.  advanced.  If  so,  it  would  con- 
stitute a  charge  in  equity,  and  the  timber  would  not  upon  the  bank- 
ruptcy of  the  sellers  pass  to  their  assignees  so  as  to  entitle  them  to 
maintain  this  action. 

WiLLES,  J, — ^I  am  of  the  same  opinion.  This  action  is  founded 
upon  property.  The  question  before  us  is,  whether  upon  the  advance 
of  the  600t.  to  John  Hart,  there  was  a  contract  between  him  and  the 
defendants  that  these  particular  goods  should  stand  as  a  security  for 
that  sum.  That  is  a  question  of  fact,  upon  which  I  can  come  to  no 
other  conclusion  than  in  the  affirmative. 

♦3321       *Kkating,  J. — I  am  of  the  same  opinion.    It  was  manifestly 
■^   intended  by  all  parties  that  the  cargo  of  timber  in  question 
should  be  a  security  for  the  6007.     It  is  clear,  then,  that  the  assignees 
could  not  be  entitled  to  it  discharged  of  the  defendants'  claim. 

Judgment  for  the  defendants. 
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By  s  mioiog  lease,  the  lessees  eoTenanted,  Mnongst  other  things,  that  thej  would  "from 
time  to  time  aod  at  all  times  daring  the  said  term  work  the  said  pits,  mines,  and  shafts  in  a 
workmanlike  manner,  and  leave  pi  liar*  of  the  taid  •tone  o/euJieietU  etreugtk  to  eupport  the  ro4/« 
of  the  eaid  tninee,  and  get  and  clear  the  said  stone  in  the  usual  and  best  waj  in  which  the  same 
is  done  in  other  works  of  a  like  character  in  Clayton."  It  alfo  oontainod  covenants  to  pay 
for  surface  damage,  and  at  the  expiration  of  the  term  to  flU  up  the  pits  and  shafts,  and  lestore 
the  surface  to  a  state  fit  for  agricultural  purposes. 

Held,  that  the  lessees  wore  liable  to  the  reversioner  for  damage  done  to  the  surface  of  the 
land  by  its  cracking  and  subsiding  in  consequence  of  the  want  of  sufficient  pillars  of  stone 
being  left  to  support  the  roofs  of  the  mines, — notwithstanding  they  might  have  worked  the 
mines  in  an  usual  and  a  workmanlike  manner. 

The  following  case  was  stated  (without  pleadiiigs)  for  the  opinion 
of  the  Court : — 
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1.  By  indenture  of  lease,  bearing  date  the  1st  of  December,  1853, 
John  Bower  granted  and  demised  to  the  defendant  and  others  for  a 
term  of  twelve  years  from  the  1st  of  July  then  last  past,  all  the  stone, 
slate,  and  flag  lying  and  being  in  and  under  a  certain  part  of  certain 
closes  of  land  situate  at  Legrams,  in  the  township  of  Horton,  in  the 
parish  of  Bradford,  in  the  county  of  York,  with  full  and  free  liberty, 
power,  and  authority  for  the  lesses  and  their  and  every  of  their  agents, 
Sv,*rvants,  and  workmen,  at  all  times  during  the  continuance  of  the  said 
demise,  at  their  own  costs,  charges,  and  expenses,  to  enter  into  and 
upon  the  said  thereby  demised  prem'ses,  or  any  part  thereof,  and  there 
to  dig,  bore,  delve,  sink  for,  rai^e,  get,  and  work  the  said  stone,  and 
foT  that  purpose  to  sink  such  pits  and  shafts,  and  set  up  such  engines, 
*\vbimsie3,  crunks,  gins,  and  other  machinery,  and  to  make  r^ooo 
use  of  such  devices,  ways,  and  means  as  should  be  found  neces-  *• 
sary  or  expedient  for  working,  raising,  and  getting  the  said  stone  in 
t!ie  best  manner,  or  as  had  been  usually  practised  in  such  cases  in  the 
township  of  Clayton,  in  the  parish  of  Bradford  aforesaid ;  and  each 
of  the  said  lessees  in  and  by  the  said  indenture  of  lease,  a  copy  whereof 
was  annexed  to  and  was  to  be  taken  as  part  of  the  case,(a)  thereby  for 

(a)  The  indentare  was  dated  tbe  Ist  of  December,  1853,  and  was  made  between  John  Bower 
(through  whom  the  plain  tiff  claimed)  of  the  one  part,  and  Miles  Moulson,  John  Muulson,  WIU 
Ham  Moalaon,  and  David  Muulson  (the  defendant)  of  tbe  other  part.  It  recited  that  tbe  Moul- 
9oDK  bad  agreed  with  Buwer  to  grant  to  them  a  lease  of  "the  stone  now  lying  and  being  within 
and  under  such  part  or  parts  of  the  closes  of  land  hereinafter  mentioned,  as  are  hereinafter 
parlicnlarly  described ;"  and  that  tbe  stone  under  certain  other  parts  of  the  said  closes  o(  laud 
had  been  already  partly  wrought,  gotten,  and  disposed  of.  It  then  witnessed,  that,  in  consi- 
deration of  the  premises,  and  of  the  rents,  payments,  covenants,  and  agreements  thereinnfter 
referred  and  contained,  Ac,  Bower  granted,  demised,  and  leased  unto  the  Moulsons,  their 
executors,  Ac,  all  tbe  stone,  slnte,  and  flag  lying  and  being  in  and  under  the  surface  of  such 
part  or  parts  of  certain  closes  of  land  situate,  Ac,  belonging  to  tbe  said  John  Buwer,  and  now 
ocenpied  by  John  Diggles  as  his  tenant,  and  which  part  or  parts  is  or  are  more  particularly 
described  in  tbe  plan  or  ground-plot  drawn  upon  those  presents,  and  therein  coloured  green, 
and  containing  by  admeasurement  14,520  square  yards,  with  full  and  free  liberty,  power,  and 
authority  for  the  lessees,  their  executors,  Ac,  and  their  and  every  of  their  agents,  sarvnnts, 
and  workmen,  at  all  times  during  the  continuance  of  this  demise,  at  their  own  costs,  charges, 
and  expenses,  to  enter  into  and  upon  tbe  said  hereby  demised  premises,  or  any  port  thereof, 
and  there  to  dig.  bore,  delve,  sink  for,  raise,  get,  and  work  tbe  said  stone,  and  for  that  purpose 
t<>  sink  such  pits  and  shafts  and  set  up  such  engines,  whimsies,  cranks,  gins,  and  other  ma- 
chinery, and  to  make  use  of  such  devices,  ways,  and  means  as  shall  be  found  necessary  or 
expedient  for  working,  raising,  and  getting  the  said  stone  in  tite  be^t  mnnntrf  or  it§  ««  uiualiy 
fructit*.d  iu  wuch  ca«««  iu  tht  totonthfp  of  Clatfton,  in  the  parish  of  Bradford  aforesaid,  and  to 
occupy  from  time  to  time  so  much  of  the  said  demised  promises  as  may  be  necessary  fur  placing, 
laying  up,  and  dressing  such  stone,  and  for  laying  and  stacking  up  the  spoil  or  rubbish  to  be 
ruiMd  out  of  the  said  pits  or  shafts,  and  from  time  to  time  to  t«ke  down  the  said  engines, 
whimsies,  cranks,  gins,  and  other  machines  erected  and  sot  up  for  the  purposes  aforesaid,  and 
tbe  materials  thereof,  as  to  them  the  lessees,  their  executors,  Ac,  shaill  seem  meet,  and  to 
re-erect  tbem  on  other  parts  of  the  said  hereby  demised  premii>e9  ,*  and  to  have,  take,  and  carry 
away  at  their  own  free  will  and  pleasure,  and  to  convert  for  and  t4>  their  own  proper  use  and 
benefit  all  such  stone  as  shall  be  gotten  or  raised  from  tbe  said  pits  and  shafts :"  with  liberty 
to  use  all  ways,  watercourses,  Ac  Habendum  for  twelve  years  from  the  1st  of  July  then  last, 
but  determinable  nevertheless  as  thereinaaer  mentioned :  Yielding  and  paying  therefore  during 
the  said  term  unto  the  lessor,  his  heirs  and  assigns,  2«.  6d.  per  superficial  square  yard,  to  be 
paid  as  a  yearly  rent,  in  two  equal  half-yearly  payments,  on  the  1st  of  January  and  1st  of  July 
in  every  year,  and  in  no  half-year  to  be  less  than  76/.  12t.  M.  (whether  stone  to  that  amount 
shall  have  been  gotten  or  not),  or  such  greater  sum,  after  the  rate  of  2«.  6c/.  for  each  superficiai 
square  yard  of  stone  which  shall  have  been  gotten  during  each  half-year  as  may  on  an  admea- 
surement thereof  be  found  to  be  due.  Then  followed  covenants  by  the  lessees  to  pay  rent  and 
taxes,  and  from  time  to  time  and  at  all  times  during  the  term  thereby  granted  to  fence  off  the 
piu  or  shafts  to  be  sunk  in  tbe  demised  premiaes^  and  also  such  portion  of  the  some  as  should 
C.  B.  ».  S.,  VOL.  XVIIX. — 14 
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*S^41  ^^'^^^^^  ^covenanted  with  the  said  John  Bower,  his  heirs  and 
-'  assigns,  that  they  the  said  lessees  should  and  would  from  time 
to  time  and  at  all  times  during  the  said  term  work  the  said  pit.<, 
mines,  and  shafts  in  a  workmanlike  manner,  and  leave  pillars  of  the 
*3351  ^^'^^  stone  of  ^sufficient  strength  to  support  the  roofs  of  the 
-'  said  mines,  and  get  and  clear  the  said  stone  in  the  usual  and  best 
way  in  which  the  same  was  then  done  in  other  works  of  like  character  in 
Clayton  aforesaid,  and  should  and  would  on  the  expiration  or  other 
*33A1  *^^^^^^  determination  of  the  said  term  (amongst  other  things) 
-'  remove  all  the  stone,  spoil,  or  rubbish  which  should  have  been 
brought  out  of  the  said  pits  or  shafts  and  convert  the  land  which  should 
have  been  used  by  them  for  any  of  the  purposes  in  the  said 
lease  into  good  arable  land,  or,  in  default  thereof,  should  and 
would  pay  or  cause  to  be  paid  unto  the  said  John  Bower,  his  heirs  or 
assigns,  the  sum  of  100/.  for  every  acre,  and  so  in  proportion  for 
every  quarter  or  less  quantity  than  an  acre,  of  such  land  not  con- 
verted into  arable  land,  as  and  for  liquidated  damages. 

2.  By  another  indenture  of  lease,  dated  the  11th  of  December,  1857, 
the  said  John  Bower  granted  and  demised  to  the  defendant  and  the 
said  other  lessees,  for  a  term  of  ten  years  from  the  Ist  of  January  then 

be  occupied  by  tbem  for  tbe  pnrpotieii  afnreeaid,  and  to  keep  tbe  fences  and  gates  in  repair. 
Then  followed  tbe  covenant  upon  which  the  action  was  founded:  "And  also  shall  and  will 
from  time  to  time  and  at  all  times  during  the  said  term  work  the  said  pits,  mines,  and  abafia  in 
a  workmanlike  manner,  and  leave  pillars  of  the  solid  stone  of  sufficient  strength  to  support  tb« 
TooU  of  the  said  mines,  and  get  and  dear  tbe  tfaid  stone  in  tbe  usual  and  best  way  in  which  tbe 
same  is  done  in  other  works  of  a  like  character  in  Clayton  aforesaid  "  And  also  shall  and  will 
from  time  to  time,  on  demand,  pay  to  the  occupier  or  occupiers  fur  lie  time  being  of  tbe  said 
closes  of  land  double  the  amount  of  rent  paid  by  such  occupier  or  occupiers  for  sucb  portion 
of  the  surface  of  the  said  closes  of  land  us  they  moy  use  for  tbe  purpose  of  getting  nr  working 
tbe  stone,  or  for  laying  and  stacking  up  tbe  spoil  or  rubbish  to  be  raised  out  of  the  said  pita  <<r 
shafts,  and  al^o  reasonable  satisfaction  for  any  damnge  that  may  be  committed  or  occasioned 
on  the  adjoining  lands  or  the  crops  respectively  growing  thereon ;  and  also  make  satisfaeiiun 
to  such  occupier  or  occupiers  for  the  time  being  as  aforesaid  for  any  damage  which  be  or  they 
may  sustain  by  reason  of  bis  or  their  horses  or  other  cattle  receiving  any  damage  by  falling 
into  any  of  the  quarries,  works,  shafts,  or  pita  to  be  made  in  tbe  working  of  tbe  s«id  atoce 
hereby  demised,  through  the  insufficiency  of  tbe  fences  thereof,  or  by  leaving  open  any  g&te  (-r 
gates,  or  by  or  through  any  other  default  or  neglect  of  the  said  lessees,  their  executors,  admi- 
nistrators, and  assigns.  Then  followed  a  covenant  on  the  part  of  tbe  lessees  not  to  ^act, 
demise,  let,  assign,  or  set  over  or  otherwise  part  with  tbe  stone  or  privileges  thereby  granted, 
or  their  estate,  term,  or  interest  in  tbe  same,  without  the  consent  in  writing  of  tbe  lessor,  hia 
bcirs  or  assigns. 

The  reddendum  was  as  follows, — "  And  also  shall  and  will,  on  tbe  expiration  or  other  sooner 
determination  of  tbe  said  term  hereby  granted,  peaceably  and  quietly  leave,  surrender,  and 
yield  up  the  same  premises  unto  tbe  said  John  Bower,  bis  heirs  and  assigns,  and,  within  two 
months  after  the  expiration  or  other  sooner  determination  of  tbe  said  term,  fill  up  tbe  said  piis 
and  shafts,  and  remove  and  take  np  all  engines,  whimsies,  cranks,  gins,  machines,  and  other 
erections  which  shall  have  been  made  or  erected  during  the  said  term  for  tbe  purpose  of  getting 
the  said  stone,  and  remove  all  tbe  stone,  spoil,  or  rubbish  which  shall  have  been  brought  oat 
of  tbe  said  pits  or  shafts,  and  convert  the  land  which  shall  have  been  used  by  tbem  for  acj 
of  the  purposes  aforesaid  into  good  arable  land,  or,  in  default  thereof,  shall  and  will  pay  or 
cause  to  be  paid  unto  the  said  John  Bower,  bis  heirs  or  assigns,  tbe  sum  of  1002.  for  every  a^re, 
and  so  in  proportion  for  every  quarter  or  less  quantity  than  an  acre  of  such  land  not  converted 
into  arable  land,  as  and  fur  liquidated  damages.'* 

Then  followed  a  power  for  tbe  lessor  to  enter  to  view  tbe  condition  of  the  mines,  powers 
9f  distress  and  re-entry  on  non-payment  of  tbe  rent  and  royalties  or  non-performance  of  tbe 
covenants,  or  in  case  of  tbe  bankruptcy  of  tbe  lessees ;  and  also  a  proviso  for  cesser  of  the  term 
in  ease  all  tbe  stone  should  be  paid  for  and  gotten  and  cleared  off  by  tbe  lessees  before  the 
expiration  of  twelve  years,  a  covenant  for  quiet  enjoyment  by  the  lesseeii  and  a  proviso  for 
reference  of  disputes  to  arbitration. 
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next,  *all  the  residue  of  the  stone,  slate,  and  flag  lying  and   ^007 
being  within  and  under  the  said  closes  respectively,  with  the  *• 
same  liberties  and  powers,  and  subject  to  the  same  covenants  on  the 
part  of  each  of  the  said  lessees  as  are  contained  in  the  said  indenture 
of  lease  first  above  mentioned. 

3.  By  indenture  of  grant  and  release  dated  the  18th  of  January, 
1858,  the  said  John  Bower  (being  then  seised  in  his  demesne  as  of  fee 
of  and  in  the  said  closes  of  land  in  the  said  indentures  of  lease 
respectively  mentioned,  sobject  to  the  said  estates  and  interests 
therein  of  the  said  lessees  in  and  by  the  said  indentures  of  lease 
respectively  created)  conveyed  all  his  the  said  John  Bower's  said 
estate  and  interest  of  and  in  the  said  closes  of  land  respectively  to  the 
plaintiff,  who  from  that  time  until  the  commencement  of  this  suit  has 
continuously  occupied  the  said  closes  respectively. 

4.  The  said  closes  contained  two  beds  or  strata  of  stone, — one  near 
to  the  surface,  called  the  top  stone, — and  the  other  about  thirty  yards 
below  the  surface,  called  the  bottom  stone ;  the  intervening  soil 
between  the  said  two  beds  or  strata  being  of  the  depth  of  twenty 
yards  or  thereabouts.  The  top  stone  could  not  be  got  without  remov- 
ing the  soil  over  it:  but  the  bottom  stone  could  be  ,got  without, 
removing  the  soil  intervening  between  the  two  beds  or  strata. 

5.  Prior  to  the  granting  of  either  of  the  said  indentures  of  lease, 
the  top  stone  under  certain  parts  of  the  said  closes  had,  to  the 
knowledge  of  the  said  parties  to  the  said  leases,  been  quarried  and 
worked  out  to  the  depth  of  thirty  feet  or  thereabouts  from  such  parts- 
of  the  surface  of  the  said  closes  respectively  as  are  hereinafter  stated 
to  have  subsided,  cracked,  and  given  way,  as  hereinafter  mentioned; 
and  the  surface  of  the  said  parts  of  the  said  closes-  respectively  was 
^afterwards  and  before  the  granting  of  the  said  indentures  of  r^ooo 
lease  respectively,  or  either  of  them,  levelled,  trenched,  and  '- 
restored,  so  as  to  render  it  fit  for  agricultural  purposes,  for  which  it 
had  been  used  for  upwards  of  forty  years  next  before  the  said  top 
stone  was  so  quarried  and  worked  out  as  aforesaid ;  and  for  which 
uses  it  has  been  used  ever  since  the  same  was  so  levelled,  trenched, 
and  restored  as  aforesaid. 

6.  After  the  execution  of  the  said  indentures  of  lease  respectively, 
the  said  lessees  entered  upon  the  said  demised  premises,  and  there 
sunk  pits  and  shafts,  and  worked  the  said  mines  in  a  workmanlike 
manner,  and  got  and  cleared  thereout  large  quantities  of  the  said 
stone  so  granted  and  demised  as  aforesaid,  in  the  usual  and  best  way 
in  which  stone  was  at  the  times  of  the  granting  of  the  said  indentures 
of  lease  respectively  got  and  cleared  in  works  of  a  like  character  in 
the  township  of  Clayton  aforesaid ;  and,  tn  $0  getting  and  clearing  the 
said  stone  as  last  aforesaid,  the  lessees  left  pillars  of  the  solid  stone  of 
sufficient  strength  to  support  the  roofs  of  the  said  mines  so  far  as  ivas 
requisite  for  tlie  purposes  of  working  tlie  said  mines  themselves  in  a 
thorough  and  efficient  manner,  but  neglected  and  omitted  to  leave  any  such 
pillars  as  aforesaid  of  sufficient  strength  to  support  the  roofs  of  the  said 
mines  so  as  to  prevent  the  subsidence,  cracking,  and  giving  way  of  t/ie  said 
parts  of  Uie  surface  of  the  said  closes  respectively,  which  are  hereinafter 
stated  to  have  subsided,  cracked,  and  given  way,  as  hereinafter 
mentioned. 
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.  7.  Previously  to  the  commencement  of  this  suit,  divers  parts  of  the 
silrface  of  the  said  closes  respectively  had  subsided,  cracked,  and 
given  way,  in  such  a  manner  and  to  such  an  extent  as  to  materially 
interfere  with  the  beneficial  user  of  the  surface  of  the  said  parts  of 
the  said  closes  respectively,  solely  by  reason  of  the  said  lessees  having 
^ooQ-i  so  omitted  and  neglected  as  ^aforesaid  to  leave  any  such  pillars 
^  as  aforesaid  of  sufficient  strength  to  support  the  roo&  of  the 
said  mines  so  as  to  prevent  the  said  subsidence,  cracking,  and  giving 
way  of  the  said  parts  of  the  surface  of  the  said  closes  respectively.  In 
the  township  of  Clayton  it  is  usual  to  leave  pillars  of  stone,  but  not> 
withstanding  the  roofs  of  the  mines  often  fall  in  and  the  consequence 
is  that  a  subsidence  of  the  surface-soil  in  that  township  often  takes 
place  when  the  bottom  stone  is  being  worked. 

8.  The  question  for  the  opinion  of  the  Court  is, — whether  upon  the 
facts  above  stated,  and  regard  being  had  also  to  the  provisions  of  the 
said  indenture  of  lease  a  copy  whereof  was  annexed  to  the  case,  the 
said  lessees  were  bound  either  by  the  provisions  of  the  said  indentures 
of  lease  respectively,  or  otherwise,  to  have  left  pillars  of  solid  stone  of 
sufficient  strength  to  have  prevented  the  said  subsidence,  cracking,  and 
giving  way  of  the  said  parts  of  the  surface  of  the  said  closes  respect* 
ively,  as  above  mentioned. 

9.  If  the  Court  should  be  of  opinion  in  the  affirmative,  then  judg- 
ment was  to  be  entered  up  for  the  plaintiff  for  352Z.  and  costs  of  suit. 
If  the  Court  should  be  of  opinion  in  the  negative,  then  judgment  of 
nolpross.,  with  costs  of  defence,  was  to  be  entered  up  for  the  defendant. 

Quain,  for  the  plaintiff.(a) — The  question  is,  whether  the  defendant 
performed  the  covenant  which  he  *entered  into,  to  **  leave  pillars  of 
*8401  ^^^  solid  stone  of  sufficient  strength  to  support  the  roofs  of  the 
-'  mines,"  so  as  to  prevent  the  subsidence  of  the  surface,  or  whe- 
ther he  satisfied  the  terms  of  his  contract  if  he  lefl  sufficient  for  his 
own  working  of  the  mines.  It  is  submitted,  that,  even  without  this 
covenant,  the  surface  being  reserved  to  the  owner  of  the  soil,  the  facts 
stated  in  the  case  give  the  plaintiff  a  clear  cause  of  action.  [The  Court 
called  on 

Mellish,  Q.  C.  (with  whom  was  Kemplay),  for  the  defendant.(6) — The 
sitnple  question  is,  whether  this  covenant  requires  that  the  lessees 
shall  leave  pillars  of  stone  sufficient  to  enable  them  to  work  the  stone 
properly,  or  sufficient  to  prevent  the  surface  being  interfered  with. 
The  latter  clearly  could  not  have  been  intended.  It  appears  from  the 
special  case  that  the  demise  embraces  two  separate  strata  of  stone.  The 

(a)  The  points  marked  for  argament  on  the  part  of  the  plaintiff  were  a>  follows : — 
**  1.  That  the  plaintiff  is  entitled  to  hare  pillare  of  solid  stone  left  in  the  mine,  of  snfflcient 
strength  abiolutelj  to  support  the  roofs  of  the  mine,  and  so  to  prevent  the  snbsidenoe  of  the 
surface : 

«2.  That  be  is  so  entitled  by  yirtue  of  the  express  words  of  the  defendant's  covenant;  and 
thftt  those  woris  cannot  be  controlled  by  any  usage  or  oustom." 
{b)  The  points  marked  for  argument  on  the  part  of  the  defendant  were  as  follows  :— 
*\  1.  That,  upon  the  facts  seated  in  the  ease,  and  regard  being  had  to  the  provisions  of  the  leases, 
the  lessees  were  not  bound  to  have  left  pillars  of  solid  stone  of  sufficient  strength  to  bare 
supported  the  roofs  of  the  mines,  so  as  to  have  prevented  the  subsidence,  cracking,  and  giving 
way  of  parts  of  the  surface  of  the  closes  as  stated  In  the  case : 

<<  S.  That,  upon  the  facts  steted  in  the  ease,  it  appears  that  all  was  done  by  or  on  the  part 
of  the  lessees,  which  was  necessary  aocording  to  the  Urms  of  the  leases;  and  that  the  defendant 
i«  not  liable  for  the  damages  arising  ttom  the  subsidence,  cracking,  and  giving  way  of  the 
•urface  of  the  closes,  under  the  circumstances  and  in  the  manner  sUted  in  the  ease.*' 
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top  stratam  could  only  be  quarried :  it  could  not,  therefore,  have  been 
contemplated  that  the  surface  was  to  be  preserved  uninjured.  Tlie 
object  was,  to  compel  the  lessees  to  work  the  stone  in  a  proper  *man-» 
ner,  so  that  the  lessor  might  continue  it  after  the  expiration  r^o  i^ 
of  the  lease.  The  power  given  to  the  lessee  is,  to  dig,  delve,  •-  ^ 
sink  for,  and  work  the  said  stone,  &c.,  and  to  make  use  of  such  devices; 
ways,  and  means  as  should  be  found  necessary  or  expedient  for  work^ 
ing,  raising,  and  getting  the  said  stone  in  the  best  manner,  or  as  had 
been  usually  practised  in  such  cases  in  the  township  of  Clayton.''  And 
the  case  expressly  finds,  that,  in  the  township  of  Clayton,  it  is  usual 
to  leave  pillars  of  stone^  but  notwithstanding  the  roofs  of  the  mines 
often  fall  in,  and  the  consequence  is  that  a  subsidence  of  the  surface 
soil  in  that  township  often  takes  place  when  the  bottom  stone  is  being 
worked, 

Quain,  in  reply. — The  covenant  in  question  only  has  reference  to  the 
lower  stratum.  The  lease  contemplated  the  working  out  by  the  les^^ 
sees  of  the  whole  of  the  stone ;  it  never  could  be  intended  that  the 
lessees  should  be  at  liberty  to  let  down  the  soil.  And  it  was  evidently 
the  intention  of  the  parties  that  the  whole  of  the  stone  should  be 
worked  out  by  the  lessees;  for,  it  provides,  that,  within  two  months 
after  the  expiration  or  other  sooner  determination  of  the  term  thereby 
granted,  the  lessees  shall  fill  up  the  pits  and  shafts,  and  remove  and 
take  up  all  engines,  whimsies,  cranks,  and  other  erections  made  or 
erected  during  the  term  for  the  purpose  of  working  the  said  stone,  &c., 
and  remove  all  the  rubbish,  &c.  [Willes  J. — There  is  no  proviso  to 
protect  the  lessor  against  the  sinking  of  the  surface,  unless  this  does  it.] 
None. 

Erle,  C.  J. — This  is  an  action  for  breach  of  a  covenant  contained  in 
a  mining  lease,  to  leave  pillars  of  the  solid  stone  of  sufficient  strengtli 
to  support  the  roofs  of  the  said  mines,  whereby  damage  was  done  to 
the  surface  of  the  land:  and  the  question  which  has  *been  r*QAo 
argued  before  us,  is,  whether  that  covenant  extends  to  compel  the  ^ 
lessees  to  leave  pillars  of  stone  sufficient  to  prevent  the  subsidence  of  the 
surface,  or  is  limited  to  such  as  might  be  sufficient  to  enable  the  lessees  to 
work  the  mines  in  a  proper,  usual,  and  efficient  manner.  I  am  of 
opinion  that  it  amounts  to  a  covenant  to  leave  pillars  which  shall  be 
sufficient  to  support  the  roofs  so  as  to  prevent  the  sinking  or  subsiding 
of  the  surface.  The  indenture  purports  to  be  a  demise  of  '^  all  th« 
stone,  slate,  or  flag  lying  and  being  in  and  under  the  surface,'^  &c. 
It  clearly  contemplates  that  the  lessees  will  remove  the  whole  of  the 
stone,  &c.,  during  the  term.  Further  there  is  a  proviso  for  the  determi* 
nation  of  the  lease  when  all  the  stone  is  exhausted.  The  whole  frame 
of  the  instrument  negatives  the  notion  that  the  pillars  were  to  be  left 
in  order  that  the  lessor  might  continue  the  working  of  the  mines,  if 
the  lessees  gave  them  up  before  they  were  worked  out.  Why,  then, 
should  the  lessor  stipulate  for  pillars  to  be  left  to  support  the  roofs? 
I  see  no  reason,  unless  it  be  that  the  surface  might  be  protected  from 
subsidence.  I  am  fortified  in  this  construction  by  the  part  of  the  lease 
in  which  this  covenant  is  found,  and  also  by  the  covenant  for  filling 
up  the  pits  and  shafts  and  removing  the  engines  and  machinery,  &c., 
and  paying  compensation  for  damage  done  to  the  surface  when  all  the 
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working  shall  have  been  discontinued.  But  there  is  no  provision  for 
indemnifying  the  lessor  against  injury  to  the  surface  by  the  falling  in 
of  the  mines,  unless  it  is  provided  for  by  this  covenant.  The  injury 
is  of  a  serious  character,  for  the  damage  is  estimated  at  8522.,  and 
therefore  it  would  naturally  be  provided  for.  Upon  the  whole,  I  have 
come  to  the  conclusion  that  the  lessees  did  bind  themselves  to  get  and 
to  pay  for  the  whole  of  the  stone,  and  having  done  so,  to  restore  tbe 
surface  of  the  land  to  a  fit  state  to  be  used  for  agricultural  purposes. 
*3431       *WiLLlAMS,  J. — I  am  of  the  same  opinion.     I  must  say  I 

^  was  much  struck  by  the  observation  of  Mr.  Mellish,  that  the 
covenant  in  question  is  found  amongst  those  which  relate  to  the 
working  of  the  mines  in  a  proper  manner,  and  therefore  would  seem 
more  naturally  to  belong  to  the  substrata,  and  not  to  the  superincum- 
bent surface.  The  case  finds,  that,  in  getting  and  clearing  the  stone, 
the  lessees  left  pillars  of  the  solid  stone  of  sufficient  strength  to 
support  the  roofs  of  the  said  mines  so  far  as  was  requisite  for  the 
purposes  of  working  the  said  mines  themselves  in  a  thorough  and 
efficient  manner.  It  would  seem,  therefore,  that  they  have  done 
everything  that  could  be  required  of  them,  provided  the  covenant  is 
to  be  construed  in  the  limited  sense  suggested  by  Mr.  Mellish,  But, 
for  the  reasons  pointed  out  by  my  Lord,  I  have,  though  not  without 
some  hesitation,  come  to  the  conclusion  that  the  covenant  has  been 
broken. 

WiLLKS,  J. — I  am  of  the  same  opinion.  During  Mr.  MellisKs 
argument,  I  was  inclined  to  take  the  same  view  as  my  Brother 
Williams  at  first  took :  but  Mr.  QuairCs  reply  has  satisfied  me  that 
the  larger  construction  for  which  he  has  contended  is  that  which  we 
ought  to  put  upon  this  covenant.  It  is  to  be  observed  that  it  is  found 
amongst  covenants  which  are  framed  carefully  for  the  protection  of 
the  occupiers  of  the  surface,  requiring  the  lessees,  when  the  mines  are 
no  longer  worked,  to  fill  up  the  pits  and  shafts,  and  to  remove  all 
encumbrances  from  the  soil,  so  as  to  render  it  fit  for  being  used  for 
agricultural  purposes.  As  the  covenant  is  general  in  its  terms,  it 
rhust  be  construed  generally.  The  lessor  is  not  entitled  to  have  tbe 
land  restored  to  him  with  the  surface  intact:  but  he  is  entitled  to 
have  pillars  of  stone  left  of  strength  sufficient  to  sustain  the  roofs  and 
to  prevent  the  surface  being  rendered  useless  to  him  by  subsidence. 
♦3441       *Kbating,  J. — I  am  of  the  same  opinion.    It  was  the  clear 

^  intention  of  the  contracting  parties  that  sufficient  pillars  of 
stone  should  be  left  to  protect  the  surface  from  the  efiects  of  sub- 
sidence. Mr.  MellisKa  construction  would  entirely  deprive  the  lessor 
of  the  advantage  of  a  covenant  which  was  evidently  inserted  for  bis 
exclusive  benefit.  He  says  the  object  was  that  the  mines  should  be 
left  in  such  a  state  that  the  lessor  might  continue  to  work  them  if  be 
thought  fit.  Mr.  Quain  efiectually  answered  that  by  showing  that  by 
the  terms  of  the  lease  the  whole  of  the  stone  was  to  be  worked  out  bv 
the  lessees,  and  the  pits  and  shafts  to  be  filled  up,  and  all  obstructions 
removed  from  the  surface.  The  intention  of  the  covenant  was,  that 
the  suface  should  be  protected  from  being  destroyed  by  the  total 
removal  of  its  natural  support ;  and  that  covenant  has  clearly  been 
violated  by  the  defendant.  Judgment  for  the  plaiutifl 
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CHARLES  STAGEY,  Appellant:   THOMAS  TEECE  WHITE- 
HURST,  Respondent.    Jan.  25. 

A.  and  B.  were  passiog  in  a  trap  along  a  highway.  A.  alighted,  and  with  a  dog  and  gun 
entered  a  Held  where  he  had  no  right  to  go,  and  there  shot  a  hare,  which  he  brought  to  the 
trap  and  handed  to  B.  Both  then  departed : — Held,  that,  upon  this  ftate  of  facts,  the  justicee 
woald  be  jastifled  in  inferring  that  both  were  engaged  in  the  commission  of  a  common  offence ; 
and  that,  one  having  been  convicted  for  trespassing  in  pursuit  of  game,  under  the  1  A  2  lY.  4, 
e.  32,  s.  30,  the  other  might  have  been  convicted  under  the  11  A  12  Vict  o.  43,  s.  5,  for  aiding 
and  abetting  his  companion ;  or  that  both  might  have  been  convicted,  upon  an  information 
properljr  framed,  of  a  joint  trespass  under  the  former  Act 

This  was  a  case  stated  by  justices  for  the  opinion  of  the  Court 
under  the  20  &  21  Vict.  c.  43. 

At  a  petty  session  holden  at  Cruckton  in  and  for  the  division  of 
Ford,  in  the  county  of  Salop,  on  the  28th  of  October,  1864,  an  infor- 
mation preferred  by  Charles  *Stacey  (hereinafter  called  the  r^o^c 
appellant)  against  Thomas  Teece  Whitehurst  (hereinafter  called  ^ 
the  respondent),  under  s.  6  of  the  11  &  12  Vict.  c.  43,  charging  for 
*'that  John  Whitehurst,  on  the  11th  of  October,  1864,  at  the  parish 
of  Pontesbury,  in  the  county  aforesaid,  did  unlawfully  commit  a 
certain  trespass,  by  entering  and  being  in  the  daytime  of  the  same 
day  upon  a  certain  piece  of  land  in  the  possession  and  occupation  of 
Stephen  Jones  there  in  search  or  pursuit  of  game,  to  wit,  a  hare,  there, 
without  the  license  and  consent  of  the  owner  of  the  land  so  trespassed 
upon,  or  of  any  person  having  the  right  of  killing  the  game  upon 
such  land,  or  of  any  other  person  having  any  right  to  authorize  the 
said  John  Whitehurst  to  enter  or  be  upon  the  said  land  for  the  pur- 
pose aforesaid,  contrary  to  the  form  of  the  statute  in  such  case  made 
and  provided ;  and  that  Thomas  Teece  Whitehurst,  cff  the  Mount 
Shrewsbury,  in  the  said  county,  was  then  and  there  present  aiding 
and  abetting  the  said  John  Whitehurst  to  do  and  commit  the  said 
oSence.^'  And  upon  the  hearing  the  justices  dismissed  the  said 
information  against  the  said  Thomas  Teece  Whitehurst,  upon  the 
grounds  hereinafter  stated. 

The  said  John  Whitehurst  was  before  the  hearing  of  the  above 
information  convicted  of  the  trespass,  and  fined  in  the  penalty  of  2^. 
and  costs. 

Upon  the  hearing  of  the  information,  it  was  proved  on  the  part  of 
the  appellant,  that,  on  the  11th  of  October,  1864,  at  the  parish  of 
Pontesbury,  in  the  county  of  Salop,  the  said  John  Whitehurst  and 
the  respondent  were  passing  along  the  turnpike-road  in  a  trap,  on  their 
way  to  shoot  at  the  Oaks  Farm,  belonging  to  their  sister,  and  when 
near  the  Lea  Cross,  in  the  said  parish  of  Pontesbury,  the  trap,  which 
was  driven  by  the  said  Thomas  Teece  Whitehurst,  was  stopped,  and 
the  said  John  Whitehurst  got  out  of  the  trap,  and  entered  a  *field  r*Q  i  g 
in  the  occupation  of  Stephen  Jones,  with  a  gun  and  dog,  and  '- 
shot  a  hare,  which  he  picked  up,  and,  on  returning  into  the  turnpike- 
road  (where  the  trap  had  stopped  for  a  minute  or  so),  gave  the  hare 
to  the  respondent,  according  to  the  evidence  of  two  witnesses  at  the 
distance  of  a  hundred  yards  and  a  quarter  of  a  mile  respectively;  and 
that  the  respondent  then  drove  on  along  the  road,  and  the  said  John 
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Whitehurst  walked  about  five  or  six  yards  behind  the  trap,  toite 
public-house  at  Lea  Cross. 

It  was  contended,  on  the  part  of  the  respondent,  that  he  was  not  an 
aider  and  abetter  in  the  trespass,  inasmuch  as  he  was  passing  along 
the  turnpike-road  for  a  lawful  purpose,  on  his  way  to  shoot  on  his 
sister's  farm  at  the  Oaks  (which  was  not  denied  or  questioned);  and 
that  he  was  not  there  for  the  purpose  of  aiding  and  abetting  in  the 
commission  of  the  trespass;  that^  not  having  left  the  trap,  he  could 
not  be  an  aider  and  abetter;  and  that,  so  soon  as  the  said  John 
Whitehurst  returned  into  the  said  turnpike-road,  the  trespass  had 
been  committed  and  completed. 

The  justices,  being  doubtful  whether  upon  the  evidence  given 
before  them  the  respondent  was  in  law  an  aider  and  abetter,  thought 
it  right  to  dismiss  the  case  as  against  the  said  respondent  Thomas 
Teece  Whitehurst. 

The  depositions,  which  accompanied  and  were  to  be  taken  as  part 
of  the  case,  were  as  follows : — 

"  Cruckton,  28th  October,  1861 

''Depositions  taken  before  H.  Sanford,  Esq.,  and  F.  Harris,  Esq. 

'•  Charles  Stacey      ) 

V.  >       Trespass.    Game. 

John  Whitehurst.   ) 

''Isaac  Gittins  Baldwin,  sworn,  saith, — I  am  the  son  of  Mr.  Bald- 
*3471  ^^^'  ^  recollect  the  11th  of  October  *last.  I  was  brushing  a 
"'  hedge  in  the  locality  of  the  Lea  Cross  school.  I  saw  two 
gentlemen  come  up  in  a  trap,  and  saw  the  gig  stop  in  the  road.  I 
saw  one  of  the  two  get  out  of  the  trap.  He  had  a  gun  in  his  hand, 
and  a  dog  followed  him :  it  was  something  of  a  pointer  or  a  retriever. 
He  went  into  Mr.  Jones's  Crab  Tree  leasow.  He  went  about  one 
hundred  yards,  a  little  further  down  the  field.  He  shot  a  hare.  He 
went  and  picked  it  up,  and  returned  into  the  road  with  the  hare.  I 
heard  one  of  tliem  say  '  It's  a  fine  hare.'  The  one  who  shot  the  hare 
then  walked  up  the  road  to  the  public-house,  Mr.  Hudson's  of  the  Lea 
Cross. 

'*  Cross-examined, — I  was  about  a  hundred  yards  oflF  when  he  gave 
it  to  the  other  man  in  the  trap.  I  have  seen  a  hare  before,  many  a 
one.     The  gig  stopped.     I  did  not  know  any  of  the  parties. 

"  H.  D.  Warter,  Esq.  I  have  the  right  of  sporting  over  Mr.  Jones's 
ground  at  the  Lea.     Mr.  Jones  has  no  right  to  shoot  there. 

"  David  Jones, — I  live  at  the  Lea  Cross,  and  am  a  blacksmith.  I 
remember  the  11th  of  October  last.  I  heard  the  report  of  a  gun,  and 
saw  a  man  in  a  field  of  Mr.  Stephen  Jones's.  The  man  had  a  gun 
and  a  dog  with  him.  I  saw  the  dog  catch  a  hare.  I  saw  the  man 
take  the  hare  off  the  dog,  and  walk  back  to  the  road.  He  came  up 
the  road  to  Mr.  Hudson's  public-house.  Mr.  Whitehurst  was  the 
person  who  came  out  of  the  field. 

•*  Cross-examined.  I  was  in  my  shop.  It  might  be  a  quarter  of  a 
mile  off.  The  one  walked  behind  the  carriage, — about  five  or  six 
yards  behind. 

"John  Hudson, — On  the  11th  of  October  last,  from  half-past  eight 
to  nine,  John  and  Teece  Whitehurst  came  to  my  house  at  the  Lea 
Cross.    Mr.  Teece  Whitehurst  was  in  a  phaeton.    I  went  to  him  and 
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spoke  to  *him,  and  then  Mr.  John  Whitehurst  came  from  the  r^qio 
back  of  the  house.    There  was  a  dog  there,  a  pointer,  a  game  ^ 
dog.    I  saw  a  gun  in  the  trap:  it  was  out  of  the  bag.    The  butt-end 
of  the  gun  was  hanging  over  the  side  of  the  trap.    John  W  hitehurst 
said,  'Anything  that  comes  to  our  net  will  be  fish  to  day.' 

"  Isaac  Gittins  Baldwin,  recalled, — I  saw  the  one  who  shot  the  hare 
give  it  to  the  one  in  the  trap.  I  saw  the  trap  go  the  whole  of  the 
distance  from  where  the  shot  was  fired  to  the  public-house." 

[Here  followed  a  note  of  the  fine  and  expenses.] 

'*  Charles  Stacey  'I  ^  .  ..,.  , 

•^  f  Game   trespass.    Aiding  and 

"  Thomas  Te^'ce  Whitehurst.  j  abetting. 

"Isaac  Gittins  Baldwin, — On  the  11th  of  October,  1864,  I  saw  a 
person  remain  in  the  trap.  The  man  who  shot  the  hare  on  Mr. 
Jones's  land  at  the  parish  of  Pontesbury  gave  it  to  the  one  in  the  trap. 
The  trap  was  standing  at  the  time  the  hare  was  given  to  him.  I  was 
about  one  hundred  yards  off.  The  trap  stopped  opposite  Mr.  Joneses 
gate.  The  dog  caught  the  hare.  The  man  who  shot  the  hare  gave  it 
to  the  other  man  in  the  trap. 

"David  Jones, — On  the  11th  October,  I  saw  a  person  going  along 
in  a  trap.  It  was  Mr.  Whitehurst.  I  don't  know  his  Christian  name. 
I  saw  a  man  in  a  field  take  a  hare  from  a  dog.  That  same  person 
walked  up  the  roa4  with  the  trap,  not  in  the  trap.  I  never  lost  sight 
of  him  till  he  got  to  the  Lea  Cross.  The  trap  stopped  opposite  Mr. 
Jones's  field  for  a  minute  or  so.  The  gig  was  stopped  there  before 
the  man  came  from  the  field. 

"John  Hudson, — On  the  11th  of  October,  between  half-past  eight 
and  nine  o'clock,  two  persons  arrived  at  my  house.  John  Whitehurst 
came  from  behind  the  house.  Teece  was  in  the  trap,  and  getting  out, 
I  am  *not  aware  of  any  other  two  persons  stopping  at  my  r*Q4Q 
nouse  with  a  trap  that  morning.  ^ 

"Dismissed,  on  the  ground  that  Mr.  Thomas  Teece  Whitehurst  was 
not  in  law  aiding  and  betting  in  the  trespass." 

The  questions  of  law  arising  on  the  above  statement  for  the  opinion 
of  the  Court  were, — first,  whether  the  said  Thomas  Teece  Whitehurst 
was  an  aider  and  abetter  in  the  commission  of  the  trespass,  within  the 
meaning  of  the  11  &  12  Vict.  c.  43,  s.  5, — secondly,  whether  the  said 
dismissal  was  valid  or  otherwise :  and  the  Court  was  prayed  to  remit 
the  case  to  the  justices  with  its  opinion  thereon,  or  to  make  such  other 
order  as  to  the  Court  might  seem  fit. 

H.  James,  for  the  appellant,  was  stopped  by  the  Court.(a) 

Raymond,  for  the  respondent.(6) — The  offence  charged  in  this 
information  is  one  created  by  the  80th  section  of  the  statute  1  &  2  W. 
4,  c.  32,  which,  after  reciting  that,  '*  after  the  commencement  of  this 
Act,  game  will  become  an  article  which  may  be  legally  bought  and 

(a)  The  potnU  mnrked  for  argument  on  tbe  part  of  the  appellant  were  as  follows :—"  Tha^ 
\y  tbe  eridence  given  before  tbe  juetices,  it  wai  proved  that  tbe  respondent  had  ooinmitted  tbe 
offence  with  which  he  was  charged ;  and  that  tbe  dismissal  of  tbe  said  charge  by  the  said 
jurtiees  upon  the  grounds  stated  by  them  in  tbe  said  case  was  wrong  in  law." 

(6)  Tbe  points  marked  for  argument  on  the  part  of  the  respondent  were  as  follows : — "  That, 
by  the  evidence  given  before  the  justices,  it  was  not  proved  that  the  respondent  had  committed 
tbe  offence  with  which  he  was  charged ;  and  that  tbe  dismissal  of  the  said  charge  by  the  said 
jutioes  upon  the  grounds  staled  by  them  in  the  said  ease  waa  right  in  law.*' 
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This  was  an  action  by  an  endorsee  against  the  drawer  of  a  bill  of 
exchange.  The  declaration  alleged  presentment  and  non-payment  of 
the  bill  by  the  acceptor,  and  due  notice  thereof  to  the  defendant. 

The  defendant  pleaded,  amongst  other  pleas,  that  he  had  not 
received  due  notice  of  the  dishonour  of  the  bill;  upon  which  issue 
was  joined. 

The  cause  was  tried  before  Erie,  C.  J.,  at  the  sittings  in  London 
itQ^Qi  aft«r  last  Term.  The  facts  were  these: — *Some  three  years 
^  ago,  Wright,  the  acceptor  of  the  bill,  being  desirous  of  bor- 
rowing money,  the  plaintiff'  agreed  to  make  him  an  advance  upon 
his  acceptance  at  twelve  months'  date,  drawn  by  the  defendant.  The 
bill  was  renewed  from  time  to  time.  The  bill  in  question  falling  due 
on  the  28th  of  March,  1864,  a  conversation  took  place  between 
Wright,  who  was  unable  to  pay  it,  and  the  son  of  the  plaintiflF,  the 
result  of  which  was  that  it  was  to  be  renewed  by  a  fresh  bill,  as  on  the 
former  occasions.  No  formal  notice  of  the  dishonour  of  the  bill  was 
sent  to  the  defendant,  but  the  plaintiff's  son  swore,  that,  shortly  after 
the  bill  became  due  and  had  been  dishonoured,  he  saw  the  defendant, 
and  told  him  that  Wright  was  unable  to  pay  the  bill,  to  which  the 
defendant  replied, — "I  think  he  is:  I  suppose  I  must." 

It  was  objected,  on  the  part  of  the  defendant,  that,  it  being  con- 
ceded that  notice  of  dishonour  had  not  been  given,  the  above  conver- 
sation (which  was  denied  altogether  by  the  defendant)  did  not  sustain 
the  allegation  of  notice  in  the  declaration. 

His  lordship  reserved  the  point ;  but  he  also  reserved  leave  to  the 
plaintiff  to  amend  the  declaration  by  substituting  for  the  averment 
of  due  notice  of  dishonour  an  averment  of  waiver  of  notice:  and  he 
lefk  it  to  the  jury  to  say  whether  or  not  the  defendant  had  had  notice 
of  dishonour,  telling  them  that  a  promise  to  pay  amounted  to  notice. 

The  jury  having  returned  a  verdict  for  the  plaintiff. 

The  Hon,  O,  Denman,  Q.  C,  on  a  former  day,  moved  to  enter  a 
verdict  for  the  defendant,  or  for  a  new  trial  on  the  grounds  of  mis- 
direction and  that  the  verdict  was  against  the  weight  of  evidence. 
[WiLLES,  J. — The  result  of  the  authorities  upon  the  subject  seems 
*3o91  ^  ^*  ^^^*  ^  promise  to  pay  the  bill  is  an  absolute  *  waiver 
-'  of  notice  of  dishonour,  and  gives  the  go-by  to  the  question 
whether  notice  has  or  has  not  been  given.  Bramwell,  B.,  in  a  consi- 
dered judgment  in  Rabey  v.  Gilbert,  6  Hurlst.  &  N.  536,t  says :  '*If 
a  person  who  has  not  had  due  notice  of  dishonour,  nevertheless  think 
fit  to  acknowledge  his  liability,  though  he  does  so  to  a  party  other  than 
the  person  who  afterwards  sues  upon  the  bill,  that  will  enable  the 
latter  to  maintain  his  action.  For  that  position  it  is  only  necessary 
to  refer  to  the  case  of  Potter  v.  Rayworth,  13  East  417,  where  the 
ordinary  notice  of  dishonour  had  not  been  given,  but  the  defendant 
nevertheless  promised  to  pay  a  person  to  whom  the  plaintiff  had 
endorsed  the  note.  Afterwards  the  plaintiff"  brought  his  action,  and 
relied  on  that  promise,  and  Lord  EUenborough  in  his  judgment  said, 
*  that,  whether  the  promise  to  pay  was  made  to  the  plaintiff  or  to  any 
other  party  who  held  the  note  at  the  time,  it  was  equally  evidence 
that  the  defendant  was  conscious  of  his  liability  to  pay  the  note, 
which  must  be  because  he  had  due  notice  of  dishonour.'  That  means 
due  notice  so  far  as  he  was  concerned.    And  B^yley,  J.,  '  considered 
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the  promise  bv  the  defendant  either  as  an  acknowledgment  that  he 
Lad  had  due  notice  of  the  dishonour,  or  that  without  such  notice  he 
was  the  proper  person  to  pay  the  Bote,  as  the  party  for  whose  use  it 
was  drawn.'  '^     In  no  case  has  a  promise  to  pay  been  considered  evi- 
dence of  notice,  where  it  was  proved  or  admitted  that  no  notice  was  in 
fact  given.    In  Hicks  v.  The  Duke  of  Beaufort,  5  Scott  598,  4  N.  C. 
229  (£.  G.  L.  B.  vol.  83),  in  an  action  against  the  drawer  of  a  bill  of 
exchange,  the  defendant  pleaded  that  he  had  had  no  notice  of  the 
dishonour  of  the  bill.     At  the  trial  it  was  proved  on  the  part  of  the 
plaintiff,  that  the  defendant,  upon  being;  called  upon  for  payment  of 
the  bill  after  it  had  been  dishonoured,  observed  ''  that  it  was  hard 
upon  him  to  *be  compelled  to  pay  it,  as  he  had  only  put  his   r*«>z»i\ 
name  to  it  as  drawer  for  the  accommodation  of  the  acceptor ;"    '- 
and  added,  "that,  if  the  acceptor  did  not  pay  it,  he  (the  defendant) 
must :"  but  he  requested  the  witness  to  exhaust  all  his  influence  to 
obtain  the  money  from  the  acceptor  before  he  resorted  to  him.     And 
it  was  held  that  this  was  evidence,  but  not  conclusive  evidence,  either 
that  the  defendant. had  had  notice  of  dishonour,  or  that  he  waived  it. 
'*The  cases,"  said  Tindal,  C.  J.,  "seem  to  go  to  this  extent, — where 
the  drawer  of  a  bill,  after  it  has  been  dishonoured,  makes  a  distinct 
promise  to  pay,  such  promise  is  evidence  that  he  has  received  notice 
of  dishonour :  and  the  reason  is  this,  that  men  are  not  prone  to  make 
admissions  adverse  to  their  own  interest;  and  therefore,  when  the 
drawer  promises  payment,  it  is  to  be  presumed  that  he  does  so  because 
he  is  conscious  that  he  is  liable.^'     But,  where  there  is  direct  proof 
that  no  notice  has  been  given,  there  is  no  room  for  presumption.     It 
was  put  to  the  jury  as  a  proposition  of  law  that  a  subsequent  promise 
was  equivalent  to  actual   notice.     It  was  never  submitted  to  them 
whether  or  not  there  had  been  a  waiver  or  dispensation  of  notice.    In 
Burgh  V.  Legge,  5  M.  &  W.  418,t  upon  the  traverse  of  an  allegation 
of  notice  of  dishonour,  the  plaintifl)  in  order  to  support  that  issue, 
proved  that  on  the  day  when  the  bill  became  due  the  defendant  called 
upon  him  and  told  him  that  he  knew  it  would  not  be  paid ;  that  it 
was  no  use  sending  him  a  two-penny  post  letter  the  next  day  to  give 
him  notice,  as  it  was  not  worth  the  money ;  and  that  he  would  send 
the  plaintiff  money  in  part  payment  of  the  bill  on  a  future  day :  and 
it  was  held  that  this  was  not  evidence  of  notice  of  dishonour,  but 
of  a  dispensation  with  it,  and  that  it  ought  to  have  been  so  alleged 
io  the  declaration.     [Williams,  J. — That  is  a  very  different  case.] 
The  authorities  are  *thus  summed  up  in  Byles  on  Bills,  8th    r«o^i 
edit.  395, — **  It  was  formerly  considered  doubtful  whether    '- 
8uch  facts  as  dispense  with  presentment,  protest,  or  notice  of  dis- 
honour, could  or  could  not  be  given  in  evidence  in  support  of  the 
common  allegations  of  presentment,  protest,  or  notice,  in  the  declara- 
tion.   It  is  now,  however,  clear  that  facts  dispensing  with  present- 
ment or  notice,  such  as  absence  of  effects  in  the  drawee's  hands,  or  a 
countermand  of  payment  by  the  drawer,  must  be  specially  alleged  in 
ihe  declaration ;  and  that  proof  of  those  facts  is  inadequate  to  the 
support  of  a  positive  averment  of  presentment,  protest,  or  notice.    A 
promise  to  pay,  however,  is  still  admissible  under  the  common  aver- 
ments as  primfi  facie  evidence  that  the  preliminaries  essential  to  the 
loaintenance  of  the  action,  such  as,  presentment  and  notice^  have 
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been  satisfied.  But,  if  it  should  distinctly  appear  in  evidence  that 
there  has  been  a  neglect  to  present,  and  that  the  defendant,  being* 
aware  of  the  omission,  afterwards  promised  to  pay,  so  that  the  pro- 
mise is  used  as  a  waiver,  it  is  conceived  that  the  declaration  must 
still  be  special.  It  may  be  otherwise,  where  there  has^een  a  neglect 
to  give  due  notice  of  dishonour,  and  a  promise  to  pay,  with  notice  of 
the  omission,  has  been  afterwards  made  before  action  brought;  for 
then  the  defendant  has,  in  the  words  of  the  declaration,  had  notice  of 
the  dishonour,  which  notice,  under  the  circumstances,  may  be  deemed 
as  against  him  due  notice.  But  the  law  on  this  subject  does  not  appear 
to  be  very  clearly  settled^  In  an  earlier  chapter,  the  learned  author 
says — p.  281 :  *'  A  prior  dispensation  with  notice,  as,  absence  of  effects, 
must  be  specially  alleged  in  the  declaration.  So  must  the  impossi- 
bility of  giving  notice,  or  any  other  excuse  for  not  giving  it.  And 
it  is  conceived  that  a  subsequent  promise,  when  used  as  a  waiver  of 
itoaqi   notice,  must  also  be  specially  pleaded.     ♦But  a  subsequent 

-'  promise  to  pay,  when  used  as  evidence  of  the  fact  of  notice, 
need  not."  In  Cordery  v.  Colvin,  14  C.  B.  N.  S.  374,  Byles,  J.,  says: 
"  The  subsequent  promise  was  either  evidence  of  the  fact  of  notice 
having  been  received,  or  that  it  had  been  waived."  The  jury  should 
have  had  their  attention  called  to  the  point,  in  order  that  it  might 
be  seen  what  it  was  that  they  did  find.  Cur,  adv.  vuh, 

Williams,  J. — I  am  of  opinion  that  there  should  be  no  rule  in 
this  case.  The  first  question  raised,  is,  whether  upon  the  evidence 
and  the  finding  of  the  jury  there  is  sufficient  to  support  the  declara- 
tion as  originally  framed.  I  am  of  opinion  that  there  was,  because 
in  effect  the  evidence  was,  that  the  defendant  being  informed  of  the 
dishonour  of  the  bill,  unqualifiedly  promised  to  pay  it.  It  must  be 
assumed  that  no  due  notice  of  dishonour  was  given.  It  was  con- 
tended by  Mr.  Denman,  that,  as  it  appeared  that  the  defendant  had 
not  had  notice,  the  promise  to  pay  was  not  enough  to  support  the 
allegation  in  the  declaration  that  due  notice  of  dishonour  had  been 
given  to  him.  I  am,  however,  of  opinion  that  there  was  sufficient 
evidence,  because  the  defendant  was  informed  that  the  bill  had  been 
dishonoured,  and  afterwards  promised  to  pay  the  amount.  That 
operates  as  an  acceptance  by  him  of  the  notice  given  as  a  due  notice. 
The  jury,  therefore,  were  not  only  justified  in  finding,  but  were 
bound  to  find,  that  the  defendant  had  received  due  notice  of  dis- 
honour. Even  if  that  were  not  so,  we  are  still  of  opinion  that  there 
was  sufficient  to  sustain  the  verdict,  because  the  plaintiff  had  leave 
to  amend  his  declaration  by  substituting  an  averment  of  waiver  of 
notice  for  the  averment  of  actual  notice.  It  has,  however,  been  oon- 
*3631   ^®"^®^  ^Y  ^'*-  J^^^f^^^f^  that  there  was  only  ♦evidence  for  the 

-'  jury,  and  their  opinion  not  having  been  taken  upon  it,  there 
ought  to  be  a  new  trial.  But  I  am  of  opinion,  that,  if  the  jury  had 
declined  to  find  that  the  promise  to  pay  amounted  to  evidence  of 
waiver,  their  verdict  would  have  been  unsatisfactory,  and  could  not 
have  been  allowed  to  stand.  When,  therefore,  leave  was  given  to 
amend  the  declaration  by  inserting  an  averment  of  waiver  instead 
of  the  averment  of  notice,  it  would  be  idle  to  send  the  cause  to  trial 
again,  for  the  purpose  of  putting  a  question  to  the  jury  which  they 
could  only  find  one  way.    This  course  is  inconsistent  with  the  recent 
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case  of  Cordery  v.  Colvin,  14  C.  B.  N.  S.  874  (E.  C.  L.  R.  vol.  108). 
Upon  both  grounds,  therefore,  I  am  of  opinion  that  there  is  no 
foundation  for  a  rule. 

WiLLES,  J. — ^I  am  entirely  of  the  same  opinion.  The  judgment 
just  prunounced  by  my  Brother  Williams  is  in  strict  accordance 
with  the  la^v  as  laid  down  in  Potter  v.  Rayworth,  13  East  417,  and 
Rabey  r.  Gilbert,  6  Hurlst.  &  N.  536.t  The  point  of  pleading  is 
disposed  of  bv  the  case  of  Firth  v.  Thrush,  8  B.  &  C.  387  (E.  C.  li. 
K.  vol.  15),  2  M.  &  R.  359  (E.  C.  L.  R.  vol.  17).  There,  the  endorsee 
of  a  bill  of  exchange,  dishonoured  b}'  the  acceptor,  being  ignorant 
of  the  place  of  residence  of  one  of  the  endorsers,  employed  an  attorney 
to  give  notice  to  him  and  the  other  prior  endorsers :  the  attorney, 
after  inquiry,  having  received  information  of  this  endorser's  place 
of  residence  on  the  following  day,  consulted  his  client,  and  on  the 
third  dav  sent  notice  of  dishonour  to  him :  and  it  was  held  that  the 
notice  was  suflBcient.  The  declaration  averred  that  the  defendant 
bad  notice  of  the  dishonour :  and  the  Court  held  that  that  allegation 
Mas  satisfied  by  proof  that  he  had  notice  as  soon  as  it  could  reason- 
ably be  given,  and  that  it  was  unnecessary  therefore  to  state  in  the 
declaration  the  special  circumstances  which  rendered  valid  the  notice 
given  at  a  *later  period  than  in  ordinary  cases  would  be  suffi-  r^oat 
cient.  Whether  or  not  I  approve  of  the  rule  there  laid  down  *• 
as  to  the  validity  of  the  notice,  it  is  unnecessary  to  s^y. 

The  rest  of  the  Court  concurring,  Rule  refused. 


GEORGE    EATWELL,    Appellant;   ANDREW   RICHMOND, 

Respondent.     Jan.  25. 

6 J  a  local  taropike  Act  (10  0. 4,  c.  ox.),  the  folio wiDg  tolls  wero  imposed,  amongst  others, — 
**  1.  For  every  horse  drawing  any  coach,  caravan,  or  other  such  light  carriage  {except  utat/e- 
coacht9),  id,  2.  For  every  horse  drawing  any  §tage-eoaeh  licenned  to  carry  not  more  than  16' 
pitmengtr;  bd, ;  and  lioensed  to  carry  more  than  14  passengers,  t\d,  3.  For  every  horse 
drawing  any  van  or  other  such  carriage  for  the  conveyance  of  goods  fur  hire  or  pay,  t\d, 
4.  For  every  horse  drawing  any  caravan  or  other  such  carriage  {licenntd  to  carry  pawctiger* 
f**r  kir*)f  ai  the  same  rate  as  stage-coaches  carrying  the  same  number  of  pai^sengers/'  And  a 
lubseqaent  clause  (s.  7)  provided  that  only  one  full  toll  should  be  taken  for  passing  and  repass- 
iiig  on  the  same  day. 

A.,  a  carrier,  was  the  o^^ner  of  a  four-wheeled  Tan,  in  which  he  journeyed  on  certain  days, 
and  at  stated  times,  between  Bath  and  Chippenham,  "carrying  goods  occat<i(<nally,  and  passen- 
gers occasionally,  and  sometimes  both,"  for  payment  He  paid  the  annual  duty  of  21.  6«.  8</. 
iuiposed  bj  the  16  A  17  Vict.  c.  00,  schod.  D.,  *^foT  every  carriage  used  by  any  common  carrier 
principally  and  bon&  fide  for  and  in  the  carrying  of  goods,  wares,  or  merchandises,  whereby  he 
shall  seek  a  livoUbood,  where  such  carriage  shall  be  occasionally  only  used  in  conveying 
pttssengtrs  for  hire,  and  in  such  manner  that  the  stage-carriage  duty,  or  any  composition  for 
the  same,  shall  not  bo  payable  under  any  license  by  the  commissioners  of  inland  revenue :" — 

Held,  that  A.  was  not  chargeable  with  return  toll,  as  the  proprietor  of  a  **  stage  carriage," 
und^r  the  9tb  section  of  the  local  Aet,  which  provided  that  **  for  or  in  respect  of  the  horset 
drawing  any  stage-coach,  stage-wagon,  van,  caravan,  cart,  or  other  stage-carriage  for  the  eon- 
vvjaaoe  ef  pvttentftrn  for  payment,  hire,  or  reward,  for  which  toll  should  have  been  paid,  and 
which  should  return  on  the  same  day  through  the  same  turnpike-gate  or  bar,  the  tolls  thereby 
made  payable  should  be  paid  for  every  time  of  passing  and  repassing  through  every  such  gate 
or  bar,  in  like  manner  as  if  no  toll  had  been  before  paid  thereat." 

At  a  petty  sessions  holden  at  Weston,  in  the  county  of  Somerset, 
on  the  18th  of  June,  1864,  before,  Aci,  sij;  of  Her  Majesty's  justices 
c.  B.  N.  B.,  VOL.  xviii. — 15 
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of  the  peace  in  and  for  the  said  county,  an  information  preferred  by 
George  Eatwell,  the  owner  and  driver  of  a  spring-van  on  four  wheeU 
*^6"1  which  travels  into  Bath  from  Chippenham  and  back  *three 
-'  times  a  week  (hereinafter  called  the  appellant),  against  Andrew 
Richmond,  the  collector  or  keeper  of  th**  London  turnpike-gate 
(hereinafter  called  the  respondent),  chargi:.g  for  that  '*  he  the  said 
Andrew  Richmond,  on  the  6th  of  June,  1864,  at  the  parish  of  Swains- 
wick,  in  the  said  county  of  Somerset,  did  demand  and  take  greater 
toll  for  a  horse  and  caravan  passing  through  the  said  turnpike-gate 
than  he  was  authorized  to  do,^'  was  heard  and  determined ;  and,  upon 
such  hearing,  the  information  was  dismissed  by  a  majority  of  the 
justices  then  present. 

The  appellant,  being  dissatisfied  with  the  determination,  as  being 
erroneous  in  point  of  law,  demanded  a  case  for  the  opinion  of  this 
Court,  pursuant  to  the  20  &  21  Vict.  c.  48,  which  was  stated  an 
follows : — 

Mr.  Edward  Francis  Slacks  solicitor,  attended  on  the  part  of  the 
complainant,  and  Mr.  Joseph  Kilvert  Barirum,  solicitor,  attended  on 
the  part  of  the  defendant. 

Mr.  Slack,  in  opening  the  complainant's  case,  cited  the  following 
authorities  in  support  of  hia  argument,  that  whenever  any  doubt 
existed  in  a  local  Act  of  ParliaTnent  in  reference  to  the  imposition 
of  tolls,  the  public,  and  not  the  trustees,  whose  Act  it  is,  and  who 
ought  to  have  been  particular  as  to  its  wording,  were  entitled  to  the 
benefit  of  such  doubt,  viz.:  Gildart  v,  Gladstone,  11  East  675,  The 
Stockton  and  Darlington  Railway  Company  r.  Barrett,  8  Scott  N.  R. 
803.  2  M.  k  G.  134  (B.  C.  L.  R.  vol.  40).  in  error,  8  Scott  N.  R.  641, 
3  M.  &  G.  956  (E.  C.  L.  R.  vol.  4*0.  Higginbottom  v.  Perkins,  8  Taunt. 
795  (K.  C.  L.  R.  vol.  4),  and  The  Stourbridge  Canal  Company  r. 
Wheeley,  2  B.  &  Ad.  792  (E.  C.  L.  R.  vol.  29). 

Mr.  Slack  then  stated  that  the  appellant,  who  was  a  common  carrier 
travelling  with  his  van  at  a  pace  not  exceeding  four  miles  an  honr 
from  Chippenham  to  Bath,  and  back,  for  the  conveyance  of  both 
goods  and  passengers,  and  who  was  not  licensed,  but  paid  a  duty  of 

*^881  ^^'  ^^'  ^^'  ^^^^^^  ^  clan.se  in  the  schedule  D.  annexed  *tothe 
J  Act  of  Parliament  16  &  17  Vict.  c.  90,  and  which  is  as  follows, 
— "For  every  carriage  used  by  any  common  carrier  principally  and 
bona  fide  for  and  in  the  carrying  of  goods,  wares,  or  merchandise, 
whereby  he  shall  seek  a  livelihood,  where  such  carriage  shall  bo 
occasionally  only  used  in  conveying  passengers  for  hire;  and  in  such 
manner  that  the  stage-carriage  dut^  or  any  composition  for  the  same, 
shall  not  be  payable  under  any  license •  by  the  commissioners  of 
inland  revenue,  where  such  last-mentioned  carriage  shall  have  four 
wheels,  2L  6«.  8d„  and  where  the  same  shall  have  less  than  fonr 
wheels,  11.  6s.  8(/.,*'  complained,  that,  on  the  6th  of  June  instant,  he 
was  charged  by  the  respondent  with  a  toll  of  6j^J.  for  bis  oneboi^e 
van  on  passing  through  the  respondent's  gate  in  the  mornirg,  and 
another  toll  of  6^d,  when  returning  with  the  same  hr rse  and  van  in 
ibo  afternoon. 

The  following  are  the  toll  imposing  clauses  in  the  Local  Turnpike 
Act  of  10  G.  4,  c.  ex..  under  which  the  respondent  acted,  which  Mr. 
Slack  considered  applicable  to  the  present  case : — 
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Section  6.  "And  be  it  further  enacted,  that  a  sum  or  sums  not 
exceediiTg  the  respective  tolls  following  sh«ll  be  demanded  and  taken 
at  each  and  every  ttimpike,  toll-gate,  bar,  or  chain,  now  set  up  and 
continued,  or  which  shall  hereafter  be  set  up,  upon  or  across  or  by 
the  side  of  the  roads  by  this  Act  authortaed  or  aeclared  to  be  made, 
amended,  widened,  diverted,  improved,  and  kepi  in  repair,  and  the 
several  branches  thereof,  or  the  said  new  line  of  road,  by  each  and 
every  such  person  or  persons  as  the  said  trustees  shall  from  time  to 
time  by  virtue  of  this  Act  continue  or  appoint  to  receive  the  same» 
before  any  horse,  beast,  or  cattle,  or  any  carriage,  shall  be  permitted 
to  pass  through  the  same,  that  is  to  say,"  amongst  others, — 

"  For  every  horse  or  other  beast  drawing  any  coach,  *ba-  r^o/.^ 
Touche,  sociable,  berlin,  chariot,  landau,  chaise,  phaeton,  cur-  *■  ^  * 
ricle,  gig,  caravan,  cart  upon  springs,  hearse,  litter,  or  other  such  light 
carriage  (except  stage-coaches),  any  sum  not  exceeding  fcmr  pence: 

"  For  every  horse  or  beast  drawing  any  stage-coach  licensed  to 
carry  in  the  whole  inside  and  outside  not  more  than  sixteen  passen- 
gers, any  sum  not  exceeding  Jive  pence ;  and  licensed  to  carry  more 
than  sixteen  passengers,  any  sum  not  exceeding  six  pence  half -penny : 

**  For  every  horse  or  other  beast  drawing  any  van  or  other  such  carriage 
for  the  conveyance  of  goods  for  hire  or  pay,  any  sum  not  exceeding 
six  pence  half-penny : 

"  For  every  horse  or  other  beast  drawing  any  caravan,  tilted  wagon, 
tilted  cart,  or  other  such  carriage  (licensed  to  carry  passengers  for 
hire),  at  the  same  rate  as  stage-coaches  carrying  the  same  number  of 
passengers." 

After  the  toll-imposing  clauses  are  some  provisoes,  and  amongst 
them  are  the  following: — 

Section  7.  ''Provided  always,  and  be  it  further  enacted,  that  it 
shall  not  be  lawful  for  the  said  trustees,  or  their  collector  or  collectors, 
lessee  or  lessees,  to  demand  or  take  more  than  the  respective  numbers 
of  tolls  in  the  whole  hereinafter  mentioned  for  and  in  respect  of  the 
same  horses,  cattle,  and  carriages,  for  passing  and  repassing  in  any 
one  day,  to  be  computed  from  twelve  of  the  clock  in  one  night  to 
twelve  of  the  clock  in  the  next  succeeding  night,  along  the  whole  line 
or  lines  of  the  said  several  roads  as  hereinafter  mentioned  (except  as 
hereinafter  mentioned),  that  is  to  say,  on  the  said  road  which  is  called 
the  London  Boad  (forming  part  of  the  aforesaid  first  district),  not* 
liiore  than  one  foil  toll,'^  &c.  &c. 

Section  9.  "  Provided  always,  and  be  it  further  ♦enacted  r^onn 
that,  for  or  in  respect  of  the  horses  or  other  cattle  or  beasts  *• 
drawing  any  stage-coach,  stage-wagon,  van,  caravan,  cart,  or  other 
stage-carriage  for  the  conveyance  of  passengers  for  payment,  hire,  or- 
reward,  for  which  toll  shall  have  been  paid,  and  which  shall  return 
on  the  same  day  through  the  same  turnpike-gate  or  bar,  the  tolls 
hereby  made  payable  shall  be  paid  for  every  time  of  passing  and  re* 

Eassing  through  every  such  gate  or  bar,  in  like  manner  as  if  no  toll 
ad  been  before  paid  thereat." 
Mr.  Slack  contended,  first,  that,  as  a  second  toll  oould  only  be 
charged  under  the  proviso  in  wKich  the  word  "stage"  apparently 
governed  all  the  other  expressiors  and  as  it  was  not  clear  that  this  was 
a  stage- van  or  a  stage-caravan    a   second  toll  could  not,  upon  the^ 
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principle  bo  had  coatended  lor,  be  levied  upon  ity-^secondly,  that,  as 
the  van  waa  not  licensed,  it  did  not  come  within  the  4th  clause  of  s. 
6,  which  rendered  licensed  vehicles  liable  to  the  same  rate  as  stage- 
coaches,— and,  thirdly,  that,  although  the  respondent  might  have 
el,ected  to  have  charged  the  appellant  4d,  under  the  first  clause,  or  Gfof., 
as  conveying  goods  far  hire,  under  the  3d  clause,  yet,  having  elected 
to  treat  it  as  a  goods-conveying  van,  and  charged  the  higher  toll,  he 
Imd  no  power  to  demand  such  toll  again,  under  the  proviso,  which 
extends  only  to  conveyances  carrying  passengerSf  and  not  goods. 
,  The  following  witness  was  called  and  examined  by  Mr.  Slack:— 
George  Eatwell.  "  I  am  a  common  carrier,  living  at  Chippenham, 
and  travelling  to  Bath  with  a  light  caravan  on  four  wheels,  drawn  by 
one  horse.  I  do  not  travel  over  four  miles  an  hour.  I  carry  goods 
occasionally,  and  passengers  occasionally, — sometimes  one,  and  some- 
times the  other,  and  sometimes  both :  always  for  payment.  I  deposit 
j^ssengers  occasionally  at  their  own  doors,  when  they  request  it;  ajod 
*Sfi<)l  ^^iversally  I  deliver  goods  at  their  destination,  as  *directed. 
^  I  pay  the  21.  6$,  8rf.  duty  as  a  carrier's  van:  and  I  produce  my 
notice.  That  2Z.  6^.  8d.  is  under  the  Assessed  Duty  Act,  16  &  17 
Vict,  c.  90,  schedule  D.  On  the  6th  of  June,  at  the  London  gate,  I 
was  charged  6^d  each  way,  which  I  paid ;  and  I  at  the  same  time 
protested  against  the  payment,  and  claimed  exemption." 

Cross-examined  by  Mr.  Barirum,  '^-The  caravan  has  movable 
seats,  which  can  be  put  up  or  down.  On  the  6th  of  June,  I  had  one 
passenger  coming  into  Bath,  and  no  goods,  except  a  bundle  belonging 
to  the  passenger.  On  returning,  I  had  the  same  passenger,  and  a 
packet  of  bacon  going  to  Chippenham.  I  generally  go  to  Bath  or. 
Mondays,  Wednesdays,  and  Saturdays,  and  return  the  same  day 
leaving  Chippenham  at  eight  in  the  morning,  and  Bath  at  five  in  the 
afternoon.     My  name  is  in  the  carrier's  list  in  the  Bath  directory." 

Mr.  Bartrum^  citing  the  case  of  The  Queen  v.  Ruscoe,  8  Ad.  &  E. 
886,  S  N.  &  P.  428,  contended,  that,  as  this  waa  a  regular  conveyance 
for  goods  and  passengers  between  certain  places,  at  certain  times,  on 
Axed  days,  it  Wiis  distinctly  a  stage- vehicle,  coming  within  the  mean- 
ing of  the  proviso  which  imposed  a  toll  each  way;  and  that,  as  the 
appellant  carried  goods  for  hire  in  his  van,  it  was  the  respondent's 
diuty  to  charge  him  the  higher  toll  of  Q^d,,  which  toll  he  had  also  a 
right  to  redemand  on  the  appellant's  return. 

The  justices,  by  a  majority,  concurred  in  the  view  contended  for  by 
*  Mr.  Barirum. 

The  question  for  the  opinion  of  the  Court  was,  what  toll  was  charge- 
able under  the  local  Act  on  such  conveyance  as  that  described  in  the 
evidence  of  George  Eatwell,  and  whether  such  toll  was  chargeable 
again  upon  the  return  on  the  same  day  of  the  same  horse  and  vehicle 
through  the  same  gate. 

*8701  Should  the  Court  be  of  opinion  that  a  toll  of  6Jrf.  *could  be 
-■  demanded  both  on  going  and  returning,  the  determination  of 
the  justices  was  to  be  affirmed ;  or,  if  not,  to  be  reversed,  and  in  the 
Utter  case  such  order  made  in  relation  to  the  matter  as  to  the  Court 
might  seem  fit 

.   The  tolls  which  were  so  demanded  and  p>aid  as  aforesaid  were  each 
of  them  demandeKl  and  paijd  as  one  full  toll  at  the  gate  on  the  road 
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referred  to  in  the  said  local  Act  as  the  London  Road,  and  not  as  any 
part  of  the  additional  three-fourths  of  a  full  toll  which  by  the  said 
Act  the  trustees  were  entitled  to  charge  at  certain  parts  of  the  road 
therein  referred  to  as  the  new  line  of  road. 

Kingdon,  for  the  appellant.(a) — The  question  is,  under  which  of  the 

first  four  clauses  of  the  6th  section  *of  the  local  Act  of  10  G,  r»q7i 

4,  c.  ex.,  the  appellant  was  chargeable.     Clause  1   is,  "For  1- 

every  horse  or  other  beast  drawing  any  coach,  barouche,  sociable; 

berlin,  chariot,  landau,  chaise,  phaeton,  curricle,  gig.  caravan,  cart 

upon  springs,  hearse,  litter,  or  other  such  light  carriage  (except  sta^e* 

coaches),  any  sum  not  exceeding  4rf."     Clause  2  is,  *'  For  every  horse 

or  beast  drawing  any  stagt-coach  licensed  to  carry  in  the  whole,  in<tide 

or  outside,  not  more  than  sixteen  passengers^  any  sum  not  exceeding 

oc^.,  and  licensed  to  carry  more  than  sixteen  passengers,  any  sum  not 

exceeding   6J(f."     Clause    3   is,  ''For   every  horse  or  other   beast 

drawing  any  van  or  other  such  carriage /or  the  conveyance  of  goods  for 

hire  or  pay,  any  sum  not  exceeding  BJr'i."     And  clause  4  is,  '*For 

every  horse  or  other  beast  drawing  any  caravan,  tilted  wagon,  tilted 

cart,  or  other  such  carriage  {licens^  to  carry  passengers  for  hire),  at  the 

same  rate  as  stage-coaches  carrying  the  same  number  of  passengers.^^ 

It  is  submitted  that  the  appellant's  vehicle  is  chargeable  under  either 

the  first  or  the  third  clause,  and  not  under  the  second  or  fourth, — he 

not  being  licensed  to  carry  passengers  for  hire,  but  only  under  the 

clause  in  the  16  &  17  Yict.  c.  90,  ached.  D.,  which  imposes  an  annual 

duty  of  21.  6s.  8d.  "for  every  carriage  used  by  any  common  carrier 

principally  and  bon£  fide  for  and  in  the  carrying  of  goods,  wares,  or 

merchandise,  whereby  he  shall  seek  a  livelihood,  where  such  carriage 

shall  be  occasionally  only  used  in  conveying  passengers  for  hire,  and 

in  such    manner  that   the  stage-carriage  duty,  or  any  composition 

for  the  same,  shall  not  be  payable  under  any  license  by  the  commis'* 

sioners  of  inland  revenue."    He  is,  therefore,  *within  the  7th   r^onc) 

section  of  the  local  Act,  which  limits  the  charge  to  one  full  toll   ^       "^ 

for  going  and  returning  on  the  same  day,  and  is  not  chargeable  with 

return  toll  under  s.  9,  which  provides,  that,  **  for  or  in  respect  of  the 

horses  or  other  cattle  or  beasts  drawing  any  stage-coach,  stage-wagon, 

van,  caravan,  cart»  or  other  stage^arriagefor  the  conveyance  of  passengers^ 

(a)  The  points  marked  for  argument  on  the  part  of  the  appellant  were  as  follows : — 

"  I.  That  tke  appellant's  eararan  is  not  a  stage-carriage  within  the  meaning  of  the  6th  and 
9th  seetions  of  the  local  Act,  10  0.  4,  o  ex.,  and  was  therefore  not  liable  to  a  second  toll  on  its 
retom  joamej ; 

**  2.  That  the  6th  section  of  the  local  Act  only  makes  stage-carriages  liable  to  toll  when  they 
are  licensed  to  carry  passengers,  and  that  the  appellant's  caravan  is  not  so  licensed,  bat  only 
pays  a  duty  as  a  carriage  used  by  a  common  carrier  under  the  16  A  17  Vict.  c.  90,  Schedule 
!>.,  and  ia  therefore  not  liable  to  pay  toll  on  its  return  Journey,  under  the  9th  section  of  the 
local  Aet : 

*'  S.  That  the  toll  imposed  by  the  6th  section  of  the  local  Act  on  stage-carriages  raries  ii| 
proportion  to  the  number  of  passengers  the  carriages  are  licensed  to  Jarry,  and  that  the  appel- 
lant's eararan,  not  being  licensed,  eannot  be  liable  to  any  such  toll : 

**4.  That  the  appellant's  caravan  is  only  liable  to  a  single  toll  on  each  Jo'umey,  either  of  id. 
aoder  the  1st  clause  of  the  6th  section  of  the  local  Act,  or  of  6^^.  under  the  3d  clause  of  th^ 
laue  section : 

*«  6.  That  the  respondent,  by  claiming  a  toll  of  6^.  on  the  first  Journey,  which  could  only  be 
claimed  'under  the  3d  clause  of  the  6th  section  of  the  local  Act,  hss  estopped  himself  from 
claiming  a  toll  on  the  appellant's  caravan  on  the  return  Journey,  as  «  stage- carriage,  under  th« 
2d  elaasa  of  the  same  section,  and  under  the  9lh  teetion  of  the  same  Act." 
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for  pat/ment,  hire,  or  reward,  for  which  toll  shall  have  been  paid,  and 
which  shall  return  on  the  same  day  through  the  same  turnpike-gate 
or  bar,  the  tolls  hereby  made  payable  shall  be  paid  for  every  time  of 
passing  and  repassing  through  every  suoh  gate  or  bar,  in  like  manner 
as  if  no  toll  had  been  before  paid  thereat."  This  last  provision  is 
confined  to  "stage-carriages"  only,  the  definition  of  which  is  to  be 
found  in  the  second  and  fourth  clauses  of  s.  6,  which  vary  the  toll 
according  to  the  number  of  passengers  which  the  vehicle  is  licensed 
to  carry.  At  all  events,  there  was  no  pretence  for  the  charge  of  6^(1., 
as  if  the  appellant's  van  was  licensed  to  carry  more  than  sixteen 
passengers. 

Karslake,  Q.  C,  for  the  respondent.(a) — Upon  the  evidence  given 
i^ojo-i  by  the  appellant  himself  before  the  ^justices,  it  is  plain  that  he 
^  was  regularly  plying  for  passengers  between  Bath  and  Chippen- 
ham. He  is  the  proprietor  of  a  stage-van  or  carriage  for  the  convey- 
ance of  passengers  for  hire,  and  not  a  mere  carrier,  though  licensed 
under  the  16  &  17  Vict.  c.  90,  sched.  D.  [Keating,  J. — Is  every  toll- 
gate  keeper  to  canvass  the  propriety  of  the  duty  charged  for  licenses?] 
The  appellant  is  clearly  within  the  4th  clause  of  the  6th  section  of 
the  Local  Act,  and  liable  to  the  return-toll  imposed  by  s.  9,  as  the  pro- 
prietor of  a  stage-carriage  for  the  conveyance  of  passengers  for  pay- 
ment. The  meaning  of  **  stage-carriage"  is  well  defined  in  The  Queen 
f.  Ruscoe,  8  Ad.  &  E.  886  (E.  C.  L.  R.  vol.  85),  8  N.  &  P.  428.  There. 
a  Turnpike  Act  contained  a  clause  giving  certain  exemptions  from 
toll,  but  excepted  from  it  by  a  proviso  all  horses  drawing  any  stage- 
coach, diligence^  van^  caravan^  or  Blage-wagorif  or  other  siage-carriage 
conveying  passengers  or  goods  for  pay,  R.  was  a  wharfinger  and  agent 
to  a  Company  who  were  carriers  of  goods  by  canal.  R.  kept  wagons 
and  horses,  which  he  employed  in  carrying  out  goods  brought  by  tbe 
Company  to  his  wharf  situate  at  Stoke-upon-Trent,  for  persons  in  the 
neighbourhood,  and  bringing  goods  from  the  neighbourhood  to  his 
Avharf,  for  transit  by  the  canal.  For  such  his  conveyance  of  goods 
he  made  charges  on  each  parcel.  His  wagons  were  so  employed  in 
^o'-Ai   carrying  goods  to  *and  from  persons  residing  at  or  near  a 

^  ^  place  called  Lane  End,  or  places  intermediate  between  that 
and  Stoke-upon-Trent,  almost  every  day  except  Sundays.  Tbe 
wagons  went  out  and  returned  at  different  hours,  according  to  cir- 

(a)  Tbe  points  marked  for  aripament  on  the  part  of  the  respondent  were  ai  follows  :— 

**  1.  That  the  van  in  question  was  a  van  or  carriage  for  tbe  conreyanoe  of  goods  for  hire  or 
paj,  within  the  meaning  of  the  local  Act,  and  was  therefore  liable  to  pay  as  and  by  way  of  toll 
a  sum  not  exceeding  S^c/. : 

**  2.  That  the  van  in  question  was  a  '  stage-ran,  eararan,  cart,  or  other  stage-earriase  for 
the  conveyance  of  passengers  for  payment,  hire,  and  reward,'  within  the  meaning  of  the  loetl 
Actf  and  therefore  liable  to  pay  a  second  or  return  toll: 

"3.  That  it  does  not  appear  to  have  been  proved  before  the  justices,  or  that  the  tui  was, 
that  the  appellant  took  or  received  any  ticket  denoting  payment  of  any  toll,  which  enabled  the 
said  horse  and  van  to  repass  through  the  gate  during  the  day  without  paying  a  Mcoad  or 
return  toll,  or  toll-free : 

**  4.  That  it  does  not  appear  to  have  been  proved  before  the  justioei,  or  that  the  fact  was, 
that  the  appellant  produced  any  such  ticket  as  aforesaid,  so  as  to  entitle  the  said  horse  aad 
Tan  to  repass  through  the  gate  during  tbe  day  without  paying  a  return  toll,  or  toll-free: 

**  5.  That  tbe  fact  of  its  not  having  been  licensed  did  not  prevent  its  boing  a  van  or  carriage 
for  the  conveyanoe  of  goods  for  hire  or  pay,  or  stage-van,  caravan,  cart,  or  other  stage-cat- 
Tiage  for  the  conveyance  of  passengers  for  payment,  hire,  and  reward.*' 
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cumstances:  on  some  days  they  made  more  journeys  than  on  others, 
and  they  seldom  omitted  going  altogether.  R.  had  no  office  or 
receiving  house  at  Lane  End.  And  it  was  held  that  R.'s  wagons  were 
not  stage-vragous  or  carriages  within  the  terras  of  the  proviso,  and 
therefore  were  not  excluded  from  the  exempting  clause.  Lord  Den- 
man,  C.  J.,  there  says:  "I  should  apprehend  that  the  Legislature  did 
not  intend  to  exempt  carriages  of  this  description;  but,  if  that  was 
so,  the  proviso  should  not  have  been  qualified  by  the  word  'stage,' 
ii^ed  as  it  is  here;  and  we  must  find  some  meaning  for  that  expres- 
sion. Now,  the  lowest  description  of  a  'stage'  would  be,  a  vehicle 
that  starts  from  some  one  point  at  certain  stated  intervals,  as  an 
errand  cart  may  do;  anything  below  this  cannot,  in  my  opinion, 
-answer  to  the  term.  But  the  carriages  described  in  this  case  do  not 
go  at  stated  intervals,  and  may  never  go  at  all."  There  is  nothing  in 
the  clause  of  the  Local  Act  imposing  the  return  toll,  about  the  vehicle 
being  licensed.  If  used  for  the  conveyance  of  passengers  for  pay- 
ment, the  return  toll  is  chargeable.  It  may  be  that  the  toll -collector 
was  wrong  in  demanding  6^^^^.,  and  that  the  appellant  was  only  liable 
to  the  od.  toll  under  the  second  clause  in  s.  6  of  the  Local  Act;  but 
that  does  not  prevent  his  being  liable  to  the  return  toll  under  s.  9,  as 
upon  a  vehicle  used  for  the  conveyance  of  passengers.  [Williams, 
J. — Having  elected  on  the  first  occasion  to  take  the  toll  under  the 
third  clause  of  s.  6,  he  had  no  right  afterwards  to  shifl  his  ground.] 

Erls,  C.  J. — The  first  question  for  our  decision  in  *tnis  r^o-r- 
case,  is,  whether  the  respondent  had  a  right  under  the  circum-  '- 
stances  stated  to  demand  the  return  toll.  It  appears  that  the  appellant 
is  in  the  habit  of  travellinor  at  stated  times  from  Bath  to  Chippenham 
and  from  Chippenham  to  Bath  with  a  four-wheeled  van  for  which  he 
pays  an  annual  duty  of  21,  65.  8d,,  which  is  the  duty  payable  under 
the  16  &  17  Vict.  c.  90,  Sched.  D.,  "for  every  carriage  used  by  any 
common  carrier  principally  and  bon&  fide  for  and  in  the  carrying  of 
goods,  wares,  and  merchandises,  whereby  he  shall  seek  a  livelihood, 
where^such  carriage  shall  be  occasionally  only  used  in  carrying  pas- 
sengers for  hire,  and  in  such  manner  that  the  stage-carriage  duty,  or 
any  composition  for  the  same,  shall  not  be  payable  under  any  license 
by  the  Commissioners  of  Inland  Revenue."  The  appellant's  caravan, 
therefore,  is  not  a  carriage  licensed  for  the  conveyance  of  passengers 
at  all,  but  goods;  though  it  appear  that  he  occasionally  does,  and  did 
upon  the  occasion  in  question,  carry  a  passenger  for  hire.  The  ques- 
tion is,  whether  that  occasional  use  of  his  vehicle  makes  it  a  stage- 
carriage,  upon  which  a  return-toll  is  imposed  by  the  9th  section  of 
the  Local  Act.  The  6th  section  imposes  tolls  in  respect  of  a  variety 
of  carriages.  By  clause  2,  "for  every  horse  or  beast  drawing  any 
stage-coach  licensed  to  carry  in  the  whole,  inside  and  outside,  not  more 
than  sixteen  passengers^  any  sum  not  exceeding  bd. ;  and  licensed  to 
carry  more  than  sixteen  passengers,  any  sum  not  exceeding  6J(i." 
Then  comes  clause  2, — "for  every  horse  or  other  beast  drawing  any 
van  or  other  such  carriage  for  the  conveyance  of  goods  for  hire  or  pay, 
any  sum  not  exceeding  6Jc/."  The  appellant's  vehicle  clearly  is  not 
a  "stage-coach"  licensed  to  carry  passengers.  But,  if  he  is  liable  in 
respect  of  his  carrying  passengers,  it  could  only  be  under  clause  4, 
which  is  as  follows, — "for  every  horse  or  other   beast  drawing 
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♦^Tfil  *^^y  caravan,  tilted  wagon,  tilted  cart,  or  other  such  carriage 
J  (licensed  to  carry  passengers  for  hire),  at  the  same  rate  as 
stagecoaches  carrying  the  same  number  of  passengers,"  Is  this 
appellant  the  proprietor  of  a  carriage  "  licensed  to  carry  passeugers 
for  hire  ?"  He  pays  duty  as  a  carrier  of  goods  for  hire ;  and  he  occiV 
sionally  carries  passengers :  for  the  out  toll  he  clearly  does  not  fall 
within  the  description  given  either  in  the  second  or  the  fourth  clause. 
The  7th  section  limits  the  tolls  to  be  taken  on  this  particular  road 
to  one  full  toll  each  day.  The  9th  section  provides  that  toll  shall  be 
paid  for  every  time  of  passing  and  repassing,  if  the  vehicle  comes 
within  the  class  described  in  that  section.  The  carriages  there 
described  are,  "  any  stage-coach,  stage- wagon,  van,  caravan,  cart,  or 
other  stage-carriage  for  the  conveyance  of  passengisrs  for  payment, 
hire,  or  reward."  I  think  that  section  is  to  be  read  with  the  6tli; 
and  by  the  6th  section  tlie  rate  of  toll  is  settled  and  ascertained  by 
the  license  which  the  owner  of  the  vehicle  has,  and  consequently  that 
the  return  toll  is  imposed  only  upon  stage-coaches  or  carriages  which 
are  licensed  to  carry  passengers  for  hire.  The  construction  sought  to 
be  put  by  the  respondent  upon  this  9th  section  is,  that,  because  the 
word  **  licensed"  is  there  omitted,  the  toll-gate  keeper  has  a  right  to 
look  into  every  carriage,  and  to  inquire  quo  intuitu  the  particular 
journey  is  made,  and  to  claim  the  return  toll  when  it  is  used  for  the 
carriage  of  a  passenger.  I  am  very  clear  that  he  has  no  such  right, 
and  that  the  toll  imposed  by  s.  9  is  imposed  in  resf^ct  of  that  which 
is  the  accustomed  use  of  the  vehicle,  and  that  the  toll-gate  keeper 
should  be  satisfied  with  the  license  which  the  party  has.  It  would 
lead  to  the  most  pernicious  consequences  if  he  were  to  be  allowed  to 
stop  and  cross-examine  the  driver  every  time  of  passing,  as  to  the 
*^771  *^^®^^  ^f  ^^^  journey,  and  so  change  the  liability  at  his  dis- 
-'  cretion  or  caprice.  Vexatious  delay  and  possible  breaches  of 
the  peace  would  naturally  be  the  result.  The  Legislature  never 
could  have  intended  to  allow  that.  The  character  of  the  vehicle  is 
to  be  determined  by  the  license  which  the  owner  has  obtained  for  it; 
and  the  toll-gate  keeper  must  be  cbiitent  with  that. 

Williams,  J. — I  am  of  the  same  opinion.  The  vehicle  in  question 
is  clearly  not  a  "stage-carriage"  within  s.  9  of  the  Local  Act,  merely 
it  is  used  occasionally  for  the*conveyance  of  passengers. 

WiLLRS,  J. — I  am  of  the  same  opinion.  The  case  will  go  back  to 
the  justices  with  an  intimation  of  our  opinion  that  the  appellant  was 
not  under  the  circumstances  liable  for  the  back  toll,  but  that  6^d.  was 
the  proper  sura  to  be  demanded  for  the  forward  toll. 

Keating,  J. — I  entirely  agree  with  the  rest  of  the  Court.  The 
toll-gate  keeper  was  right  when  he  demanded  a  toll  of  6|(/.  under  the 
third  clause  of  s.  6  of  the  Local  Act;  and  I  think  that  precluded  him 
from  afterwards  claiming  the  return  toll  under  s.  9. 

Case  remitted,  without  costs.(a} 

(a)  6«e  the  next  CMe. 


COMMON  :;ENCH  reports.    (18  J.  SCOTT.    N.  S.)       87« 


♦JAMES  COMLEY,  Appellant ;  WILLIAM  CARPENTER,   .^g^g 

Bespondent.    May  16.  ^ 

By  a  loeal  turnpike  Act  (6  Q.  4,  e.  ejcliii.},  the  following  tolls  (Amongst  others)  were 
imposed, — "For  erery  horse  or  other  beast  drawing  any  coaoh,  tta^t-eoneht  diligence,  van, 
ciravan,  sociable,  berlin,  landau,  chariot,  vis-il-vis,  barouche,  phaeton,  chaise-marine,  calaeh, 
enntefo^,  chair,  gig,  whiskey,  hearse,  litter,  chaise,  or  other  such  like  carriage,  9cf. :  For  every 
boras  or  other  beast  drawing  any  wagon,  wafn,  cart,  or  other  such  like  carriage,  having  the  felloes 
of  the  wheels  thereof  of  the  breadth  of  six  inches  or  upwards  at  the  bottom  or  soles  thereof, 
6(1"  And  a  subsequent  elause  provided  that  one  toll  only  should  be  paid  for  passing  and 
repassing  on  the  same  day. 

A.,  a  carrier,  was  the  owner  of  a  covered  caravan  (the  single  toll  on  which  was  sdmitted  to 
be  td,)  with  which  he  travelled  between  Cirencester  and  Cheltenham  every  Tuesday  and 
Thursday,  at  a  pace  not  exceeding  four  miles  an  hour.  He  used  his  oaravan  principally  for 
carrying  ijoodt^/or  kirt,  but  be  frequently  (as  he  did  upon  the  occasion  in  question)  conveyed 
therein  also  paweugert,  for  hire.  He  was  not  licensed  under  the  Stage- Carriage  Act,  2  A  3 
W.  4,  e.  120,  but  paid  the  duty  imposed  by  the  16  A  17  Vict  c.  90,  sched.  D.,  "for  eve.*y  carriage 
used  by  any  common  carrier  principally  and  bon&  fide  for  and  in  the  carrying  of  goods,  wares, 
and  merchandises,  whereby  be  shuU  seek  a  livelihood,  where  such  carriage  shall  be  occasionally 
ooly  n^ed  in  conveying  passengers  for  hire,  and  in  suoh  manner  that  the  stage-carriage  duty, 
or  any  composition  for  the  same,  shall  not  be  payable  under  any  license  by  the  commissioners 
of  inland  revenue :" — 

Held,  that  A.  was  the  proprietor  of  a  "stage-carriage  eonnetfiug  good§  for  pay  or  reward," 
within  the  11th  section  of  the  local  Act,  which  provided  that  "  the  tolls  thereby  made  payable 
fur  or  in  respect  of  horses  or  beasts  drawing  any  stage-coach,  diligence,  van,  caravan,  or  stages 
wagon,  or  other  stage-carriage  conveying  passengers  or  gaodt  for  pay  or  reward,  shall  be 
payable  and  paid  every  time  of  passing  or  repassing  along  the  said  road ;"  and  therefore  liable 
to  the  return  tolL 

At  a  petty  sessions  held  on  the  27th  of  February,  1865,  at  Ciren- 
cester, in  the  county  of  Gloucester,  an  information  was  preferred  by 
James  Comley  (hereinafter  called  the  appellant)  against  William  Gar*' 
penter  (hereinafter  called  the  respondent)  for  that  the  respondent,  on 
the  16th  of  February,  1865,  at  Stratton,  in  the  said  county,  then  being 
the  collector  of  the  tolls  at  a  certain  turnpike-gate  there,  called  the 
Stratton  Gate,  on  a  certain  turnpike-road  there  situate,  unlawfully 
did  demand  and  take  from  the  appellant  the  sum  of  6d.  as  and  for  the 
toll  of  a  horse  and  cart  of  which  the  appellant  was  the  driver,  on  the 
said  turnpike-road,  the  said  appellant  being  exempt  from  the  payment 
of  such  toll  by  reason  of  toll  having  been  paid  for  the  passing  of  the 
same  horse  and  cart  through  the  same  gate  on  the  same  day,  and  the 
said  horse  and  cart  being  then  returning  and  repassing  through  the 
same  gate  before  twelve  o'clock  at  night  of  the  same  day :  and,  after 
hearing  the  parties  and  the  evidence  adduced  by  them,  the  information 
was  dismissed. 

'''Against  this  decision  the  appellant  appealed ;  and  the  fol-   r*Q^q 
lowing  case  was  stated  for  the  opinion  of  the  Court,  pursuant  ^     ' 
to  the  statute  20  k  21  Vict.  c.  43  :— 

It  was  proved,  on  the  part  of  the  appellant,  that  he  is  a  common 
carrier,  living  at  Cirencester,  and  travelling  between  that  town  and 
the  town  of  Cheltenham  every  Tuesday  and  Thursday ;  that  he  so 
travels,  sometimes  with  a  covered  caravan  or  wagon  on  four  wheels, 
and  sometimes  with  a  covered  caravan  or  cart  on  two  wheels,  drawn 
respectively  by  one  or  two  horses,  as  the  weight  of  the  load  or  the 
state  of  the  roads  may  require,  and  travelling  at  a  pace  not  exceeding 
four  miles  an  hour;  that  the  said  appellant  uses  such  caravans  prin- 
cipally for  carrying  goods,  for  hire,  but  that  he  frequently  conveys 
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therein  also  passengers,  for  hire;  that  he  is  nrot  licensed  under  the 
Stage-Carriage  Act  for  either  of  such  caravans,  but  pays  the  duties 
of  21,  68,  8d,  and  II,  68,  8d,  for  the  same  respectively,  as  for  carriages 
used  by  a  common  carrier,  under  the  16  &  17  Vict.  c.  90,  schedule 
I). ;  that,  on  the  day  on  which  the  alleged  offence  is  charged  to  have 
been  committed,  being  Thursday,  the  16th  of  February,  1865,  the 
appellant  travelled  as  usual  from  Cirencester  to  Cheltenham,  and  back, 
with  the  said  covered  caravan  or  cart  on  two  wheels,  and  which  on 
that  occasion  was  drawn  by  one  horse ;  that,  on  the  morning  of  the 
day  in  question,  the  appellant  conveyed  goods  in  such  caravan  from 
Cirencester  to  Cheltenham,  and  in  the  aflernoon  conveyed  goods 
therein  from  Cheltenham  to  Cirencester,  and  in  each  case  delivered 
such  goods  according  to  the  directions  thereon,  and  received  payments 
for  the  carriage  and  delivery  thereof  according  to  a  usual  scale 
adopted  by  him ;  that  he  also  on  the  day  in  question  conveyed  one 
passenger  on  each  time  of  passing  the  same  gate,  and  received  pay- 
ment of  such  passenger;  that  the  appellant  travels  from  Cirencester 
*^ftm  *^^  Cheltenham  along  the  turnpike-road  between  those  towns, 
^  and  which  is  one  of  the  district  roads  which  are  repaired  and 
maintained  under  the  provisions  of  the  Cirencester  Roads  Act,  1862, 
6  6.  4,  c.  cxiiii.;  that  there  is  a  turnpike  or  toll-gate  upon  such  road, 
in  the  parish  of  Stratton,  called  the  '^Stratton  Gate,"  and  that  the 
respondent  is  the  collector  of  tolls  at  such  gate;  that,  on  the  morning 
of  the  day  in  question,  the  appellant  passed  through  the  said  gate  on 
his  way  to  Cheltenham,  and  was  charged  by  the  respondent  a  toll  of 
6c/.  for  the  horse  drawing  the  said  caravan,  and  paid  the  same;  and 
that,  on  the  afternoon  of  the  said  day  (and  before  twelve  o'clock  at 
night),  the  appellant  repassed  through  the  said  gate  on  his  return  to 
Cirencester,  and  was  then  again  charged  by  the  respondent  a  toll  of 
6d.  for  the  same  horse  drawing  the  same  caravan,  which  second  toll 
the  appellant  thereupon  paid  under  protest. 

The  Cirencester  Roads  Act,  1862,  was  put  in  evidence. 

The  preamble  of  such  Act  recites  an  Act  passed  in  the  6  G.  4,  c. 
cxliii.,  intituled  "An  Act  for  maintaining  and  improving  certain 
roads  leading  to  and  from  the  town  of  Cirencester  in  the  county  of 
Gloucester,"  which  last- mentioned  Act  was  also  put  in  evidence,  and 
contains  the  following  sections: — 

Section  8.  ''And  be  it  further  enacted  that  it  shall  and  may  be 
lawful  for  the  said  trustees  or  any  person  or  persons  to  be  appointed 
collector  or  collectors  of  the  tolls  to  be  taken  by  virtue  of  this  Act,  to 
demand  and  take  the  tolls  hereinafter  mentioned,  at  the  several  and 
respective  toll-gates  or  turnpikes  or  toll-houses,  or  side-gates  or  side- 
bars or  chains,  which  shall  be  erected  or  placed  by  virtue  of  this  Act 
in,  upon,  across,  or  on  the  sides  of  the  said  roads,  and  on  every  day 
*^8n  (®^^'^  ^^y  *^  ^^  compute!  from  twelve  of  the  clock  at  *night 
^  to  twelve  of  the  clock  in  the  next  succeeding  night),  that  is  to 
say, 

"  For  every  horse  or  other  beast  drawing  any  coach,  stage-coach, 
diligence,  van,  caravan,  sociable,  berlin,  landau,  chariot,  vis-avis, 
barouche,  phaeton,  chaise-marine,  calash,  curricle,  chair,  gig,  whiskey, 
liearse,  litter,  chaise,  or  other  such  like  carriage,  the  sum  of  9(i.: 

**  For  every  horse  or  other  beast  drawing  any  wagon,  wain,  cart,  or 
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other  STicb  like  carriage,  having  the  felloes  of  the  wheels  thereof  of 
less  breadth  than  four  and  a  half  inches  at  the  bottom  or  soles  thereof, 
the  sum  of  9rf. ;  and  having  the  felloes  of  the  wheels  thereof  of  the 
breadth  of  four  and  a  half  inches  or  upwards,  and  less  than  six  inches 
at  the  bottom  or  soles  thereof,  the  sum  of  7 JA ;  and  having  the  felloes 
of  the  wheels  thereof  of  the  breadth  of  six  inches  or  upwards  at  the 
bottom  or  soles  thereof,  the  sum  of  6rf. : 

"  For  every  horse,  mule,  or  ass,  laden  or  unladen,  and  not  drawing, 
the  sum  of  Irf. : 

"  For  every  ox  or  head  of  neat  cattle,  the  sum  of  Id. :  and  for  every 
calf,  sheep,  swine,  or  lamb,  the  sum  of  Jrf. 

"  Which  said  respective  sums  of  money  or  tolls  shall  be  demanded 
and  taken  before  any  horse,  mule,  ass,  beast,  or  other  cattle  whatso- 
ever shall  be  permitted  to  pass  through  any  toll-gate  or  turnpike,  or 
side-gate,  or  side-bar  or  chain,  which  shall  be  erected  or  placed  by 
virtue  of  this  Act  in,  upon,  or  across  the  said  roads,  or  on  the  sides 
thereof,  or  any  part  thereof;  and  which  said  respective  tolls  shall  be 
and  are  hereby  vested  in  the  said  trustees,  and  shall  be  applied  for 
the  purposes  of  this  Act  in  manner  hereinafter  directed  f ' 

Section  9.  **  Provided  always,  and  be  it  further  enacted,  that,  in 
case  the  toll  hereby  authorized  to  be  taken  shall  have  been  paid  for 
the  passing  of  any  *horse,  beast,  or  cattle,  through  any  one  of  c*3Q9 
such  toll-gates,  turnpikes,  or  side-gates,  such  horse,  beast,  or  '- 
cattle  shall,  upon  a  ticket  denoting  such  payment  on  that  day  being 
produced,  be  permirted  to  pass  toll-free  through  the  same  toll-gate, 
turnpike,  or  side-gate,  and  also  through  any  such  other  gate  or  gates 
(if  any)  as  the  ticket  for  such  payment  shall  free,  at  any  time  or  times 
during  the  same  day  (to  be  computed  as  aforesaid),  anything  in  this 
Act  contained  to  the  contrary  thereof  in  anywise  notwithstanding." 

Section  11.  "Provided  always,  and  be  it  further  enacted,  that  the 
tolls  hereby  made  payable  for  or  in  respect  of  horses  or  beasts  draw- 
ing any  stage-coach,  diligence,  van,  caravan,  or  stage-wagon^  or  other 
stage-carriage,  conveying  passengers  or  goods  for  pay  or  reward,  shall  be 
payable  and  paid  every  time  of  passing  or  repassing  along  the  said  road." 

The  Act  of  1862  enacts  as  follows: — 

Section  1.  **  From  and  after  the  commencement  of  this  Act,  the 
said  recited  Act  of  the  6  G.  4,  c.  cxliii.,  shall  be  repealed,  and  this 
Act  shall  thenceforth  be  put  into  execution  during  the  term  and  for 
the  purposes  hereinafter  mentioned." 

Section  13.  "Notwithstanding  the  repeal  of  the  recited  Act,  the 
several  tolls  thereby  granted  and  made  payable  shall  continue  to  be 
paid  at  the  toll-gates  to  be  continued  or  erected  on  or  on  the  sides  of 
the  said  roads^  until  other  tolls  shall  be  appointed  to  be  taken  under 
the  powers  of  ^his  Act." 

Section  16.  "From  and  after  the  commencement  of  this  Act,  it 
shall  be  lawful  for  the  said  trustees  to  demand  and  take  on  each  and 
every  day,  such  day  to  be  computed  from  twelve  of  the  clock  at  night 
to  twelve  of  the  clock  on  the  next  succeeding  night,  at  each  and  ewery 
toll-gate  which  shall  be  continued  or  set  up  by  virtue  of  this  Act  in, 
upon,  across,  or  on  the  sides  of  *the  said  roads,  or  any  of  r*QQQ 
theiD,  such  tolls  as  the  said  trustees  at  any  of  their  meetings  '- 
shall  direct,  not  exceeding  the  sums  following,  that  is  to  say  i—* 
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"  For  every  horse  or  other  beast  drawing  any  coach,  stage-ooach, 
diligence,  van,  caravan,  sociable,  berlin,  landau,  chariot,  vis^i-vis, 
barouche,  phaeton,  chaise-marine,  calash,  curricle,  chair,  gig,  whiskey, 
hearse,  litter,  chaise,  break,  or  other  such  like  carriage,  the  sumof  9n(.: 

"  For  every  horse  or  other  beast  dmwing  any  wagon,  wain,  cart, 
van,  caravan,  dray,  timber-carriage,  steam-engine  or  machinery,  or 
other  carriage  of  a  like  description,  by  whatsoever  name  called  or 
known,  having  the  felloes  of  the  wheels  thereof  of  the  breadth  of  six 
inches  or  upwards  at  the  bottom  or  soles  thereof,  the  sum  of  6d,:  and 
having  the  felloes  of  the  wheels  thereof  of  the  breadth  of  four  and  a 
half  inches  or  upwards,  and  less  than  six  inches,  at  the  bottom  or  soles 
thereof,  the  sum  of  T^d, ;  and  having  the  felloes  of  the  wheels  thereof 
of  less  breadth  than  four  and  a  half  inches  at  the  bottom  or  soles 
thereof,  the  sum  of  9^. : 

For  every,  horse,  mule,  or  ass,  laden  or  unladen,  and  not  drawing, 
the  sum  of  2d, : 

"  For  every  drove  of  oxen  or  neat  cattle  the  sum  of  1«.  8d.  per 
score,  and  so  in  proportion  for  any  less  number : 

'*  And  for  every  drove  of  calves,  swine,  sheep.  Iambs,  or  goats,  the 
sum  of  lOd.  per  score,  and  so  in  proportion  for  any  less  number: 

''  Which  said  tolls  shall  be  demanded  and  taken  before  any  horse, 
mule,  ass,  beast,  or  other  cattle  whatsoever  shall  be  permitted  to  pass 
through  any  toll-gate  which  shall  be  maintained,  erected,  or  placed 
by  virtue  of  this  Act,  in,  upon,  or  across  any  of  the  said  roads,  or  on 
the  sides  thereof,  or  any  part  thereof;  and  which  said  respective  tolls 
ooA  «-)  shall  be  and  are  hereby  vested  *in  the  said  trustees,  and  shall  be 
-'  applied  for  the  purposes  of  this  Act  in  manner  hereinailer 
directed." 

Section  18.  *'  In  case  the  tolls  hereby  authorized  to  be  taken  shall 
have  been  paid  for  the  passing  of  any  horese,  mule,  ass,  beast,  or  other  cat- 
tle or  animal,  or  any  carriage,  through  any  or  either  of  such  toll-gates, 
no  toll  shall  be  demanded  or  taken  for  or  in  respect  of  such  horse,  mule, 
ass,  beast,  or  other  cattle  or  animal,  or  carriage,  returning,  passing,  or 
repassing  through  the  same  toll-gate  before  twelve  of  the  clock  at  night 
of  the  same  day ;  but  on  a  note  or  ticket  being  produced,  denoting  the 
payment  of  such  toll,  such  horse,  mule,  ass,  beast,  or  other  cattle  or 
animal,  or  carriage,  shall  (except  in  the  cases  hereinafter  mentioned)  be 
permitted  to  pass  toll-free  through  the  same  toll-gate,  and  also  through 
every  such  other  toll-gate  or  gates,  if  any,  as  the  ticket  for  such  pay- 
ment shall  free,  at  any  time  during  the  same  day  before  the  said  hour; 
which  note  or  ticket,  naming  and  specifying  the  gate  or  respective 
gates  freed  by  such  payment,  the  several  collectors  of  the  said  tolls  are 
hereby  respectively  required  to  give  gratis  on  receipt  of  the  toll." 

Section  20.  "The  toils  hereby  made  payable  for  or  in  respect  of 
horses  or  beasts  drawing  any  atage-cocuJif  diligence,  omnibus,  van,  cara- 
van^ chaisCf  cart,  chair^  break,  or  etage-wagon,  or  other  stage^arriage 
con.eying  passengers  or  goods  for  hire  or  reward,  shall  be  payable  and 
paid  every  time  of  passing  or  repassing  along  the  said  roads,  or  aay 
of  them." 

On  the  hearing  of  the  said  information,  it  was  treated  as  an  admitted 
fact  on  both  sides,  that,  under  the  said  Acts,  the  sum  of  M,  demanded 
and  paid  in  respect  of  the  appellant's  caravan  on  the  first  time  of  the 
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same  passing  tbe  said  gate,  as  before  stated,  was  the  toll  legally  and 
properly  payable  in  respect  thereof:  but  it  was  not  proved  or  admitted 
before  the  jastices  *whetber  such  toll  was  payable  under  the  rt^oox 
Act  of  6  G.  4,  as  continued  by  s.  13  of  the  Act  of  1862,  or  L  ^^^ 
whether  the  same  was  payable  by  virtue  of  section  16  of  the  said  Act 
of  1862. 

The  appellant  contended, — first,  that  his  caravan  was  not  a  carriage 
conveying  passengers  or  goods  for  hire  or  reward,  within  the  mean- 
ing of  s.  20  of  the  said  Act  of  1862,  and  that  therefore  the  horse 
drawing  the  same  was  not  liable  to  pay  toll  on  each  time  of  passing 
through  the  said  gate, — secondly,  that,  according  to  the  construction 
of  such  section,  the  stage-carriage  thereby  made  liable  to  pay  toll 
every  time  of  passing  along  the  turnpike-road,  means  a  stage-carriage 
licensed  as  such  under  the  Stage-Carriage  Act,  2  &  8  W.  4,  c.  120. 

The  respondent  contended, — first,  that  the  caravan  driven  by  the 
appellant  was  a  stage-carriage  conveying  goods  for  hire  or  reward, 
within  the  meaning  of  the  said  section,  and  that  therefore  the  horse 
drawing  the  same  was  liable  to  pay  toll  on  each  time  of  passing 
through  the  said  gate, — secondly,  that,  according  to  the  true  construc- 
tion of  such  section,  a  carriage  which  is  used  as  a  regular  conveyance 
for  goods  and  passengers  between  certain  places,  at  stated  times,  on 
fixed  days,  and  in  respect  of  which  duty  is  paid  under  tbe  16  &  17 
Vict.  c.  90,  schedule  D.,  as  a  carriage  used  by  a  common  carrier,  is  a 
stage-carriage,  and  liable  to  toll  on  each  time  of  passing  notwithstand- 
ing that,  by  reason  of  such  carriage  travelling  at  a  pace  not  exceed- 
ing four  miles  an  hour,  the  same  may  not  be  licensed  or  require  to  be 
licensed  under  the  Stage-Carriage  Act, — ^thirdly,  that,  by  giving  the 
said  section  the  construction  contended  for  by  the  appellant,  no  mean- 
ing is  attached  to  the  words  "or  goods,"  contained  therein,  inasmuch 
as  a  stage-carriage,  as  defined  by  the  Stage-Carriage  Act,  means  a  car- 
riage used  or  employed  for  the  purpose  of  carrying  passengers  for  hire. 

*The  justices  were  thereupon  of  opinion  that  the  appellant's  r^oaa 
caravan  was  a  stage-carriage  conveying  goods  for  hire,  within  ^ 
the  meaning  of  the  said  Acts,  and  that  the  same  was  liable  to  toll  on 
each  time  of  passing  and  repassing  along  the  said  turnpike-road,  and 
they  therefore  dismissed  the  information. 

The  question  for  the  opinion  of  the  Court  was, — whether,  upon  the 
above  facts,  the  appellant  was  legally  chargeable  with  the  toll  of  6d. 
in  respect  of  the  said  caravan,  on  the  occasion  of  his  repassing  along 
tbe  said  turnpike-road  on  the  day  mentioned  in  the  said  information. 

Should  the  Court  be  of  opinion  that  the  appellant  was  so  charge- 
able, then  the  decision  of  the  justices  was  to  be  afiirmed.  If  other- 
wise, then  such  decision  was  to  be  reversed,  and  such  order  made  in 
relation  to  the  matter  of  the  said  information  as  to  the  Court  should 
seem  fit. 

Kingdon,  for  the  appellant. — The  present  case  very  much  resembles 
that  of  Eatwell,  app.,  Richmond,  resp.,  ant&,  p.  364 ;  but  the  words  of 
the  section  of  the  Act  then  under  consideration  (10  0. 4,  c.  ex.),  which 
irnposed  the  return  toll  (a.  9),  are  somewhat  different  from  those  of 
the  corresponding  clause  in  the  statute  now  before  the  Court.  In 
biHh  cases,  however,  the  duty  paid  by  the  owner  of  the  vehicle  was, 
t'lat  charged  upon  carriages  used  by  a  common  carrier  under  the  16 
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k  17  Vict.  c.  90,  Schedule  D. ;  and  in  neither  case  was  the  vehicle 
licensed  under  the  Stage-Carriage  Act,  2  &  8  W.  4,  c.  120.  In  Eat- 
well,  app.,  Richmond  resp.,  the  Court  in  substance  held  that  the 
vehicle  of  the  appellant,  not  being  licensed  to  carry  passengers  for  hire, 
was  not  liable  for  the  second  toll,  under  the  proviso  in  s.  9  of  the 
10  G.  4,  c.  ex.,  that  **  for  or  in  respect  of  the  horses  or  other  cattle  or 
*^R71  ^^®*s^®  drawing  any  stage-coach,  *8tage-wagon,  van,  caravan, 

^  cart,  or  other  stage-carriage /or  t?ie  conveyance  of  passengers  for 
payment,  hire,  or  reward,  for  which  toll  shall  have  been  paid,  and 
which  shall  return  on  the  same  day  through  the  same*  turnpike-gate 
or  bar,  the  tolls  hereby  made  payable  shall  be  paid  for  every  time  of 
passing  and  repassing  through  every  such  gate  or  bar,  in  like  manner 
as  if  no  toll  had  been  before  paid  Uiereat."  Under  the  Act  now  in 
question, — which  for  the  purpose  of  the  argument  may  be  assntned 
to  be  the  6  G.  4,  c.  cxliii., — the  proviso  is  (s.  20)  "  the  tolls  hereby 
made  payable  for  or  in  respect  of  horses  or  beasts  drawing  any  stage- 
coach, diligence,  omnibus,  van,  caravan,  chaise,  cart,  chair,  break,  or 
stage- wagon,  or  other  stage-carriage  conveying  passengers  or  goods  for  hire 
or  reward,  shall  be  payable  and  paid  every  time  of  passing  or  repass- 
ing along  the  said  roads,  or  any  of  them."  The  definition  of  a  "stage- 
carriage"  given  in  the  2  &  3  W.  4,  c.  120,  s.  6,  is  as  follows : — "  Every 
carriage  used  or  employed  for  the  purpose  of  conveying  passengers 
for  hire  to  or  from  any  place  in  Great  Britain,  and  which,  when  pass- 
ing along  any  highway  or  other  road,  shall  travel  at  the  rate  of  three 
miles  or  more  in  the  hour,(a)  shall,  without  regard  to  the  form  or 
construction  thereof,  be  deemed  and  taken  to  be  a  stage-carriage 
within  the  meaning  of  this  Act ;  provided  the  passengers,  or  anyone 
or  more  of  them,  thereby  conveyed,  shall  be  charged  or  shall  pay 
separate  and  distinct  fares  or  a  separate  and  distinct  fare,  or  shall  be 
charged  or  pay  at  the  rate  of  separate  and  distinct  fares,  for  their 
respective  places  or  seats  or  his  place  or  seat  therein  or  conveyance 
thereby."  And  the  6th  section  enacts  that  "  it  shall  not  be  lawful  for 
any  person  to  keep,  use,  or  employ  any  stage-carriage,  unless  such 
*S881  P®''^^'^  shall  have  a  license  in  force  so  to  do,  granted  *to  him 

J  under  the  authority  of  this  Act,"  &c.  Some  light  may  be 
thrown  upon  the  question  by  the  19th  section  of  the  25  Vict.  c.  xiii., 
which  enacts  that  '*  the  tolls  hereby  made  payable  for  and  in  respect 
of  horses  or  beasts  drawing  any  wagon,  cart,  or  other  such  carriage 
shall  be  payable  and  paid  for  or  in  respect  of  horses  or  beasts  draw- 
ing any  wagon,  cart,  or  other  such  carriage  laden  with  stone,  every 
time  of  passing  and  repassing  along  the  said  roads,  or  any  of  them." 
[MoNTAQUK  Smith,  J. — What  eflfect  can  you  give  to  the  words  "stage- 
coach, caravan,  or  other  stage-carriage  conveying  passengers  or  goods 
for  hire  or  reward,"  in  s.  20  ?]  The  words  "  or  goods"  are  not  found 
in  the  corresponding  clause  in  the  10  G.  4,  c.  ex.:  but  the  difficulty 
suggested  by  Erie,  0.  J.,  as  to  the  inexpediency  of  an  examination  by 
the  toll-gate  keeper  into  the  use  of  the  carriage  on  the  particular 
journey,  is  quite  as  apparent  in  the  one  case  as  in  the  other.  Primfi 
facie,  the  appellant  is  liable  only  for  one  toll  under  the  9th  section  of 
the  6  G.  4,  c.  cxliii.  (or  the  18th  section  of  the  26  Vict.  c.  xiii.) :  and 
it  is  for  the  respondent  to  satisfy  the  Court  that  the  return  toll  ought 

(a)  Altered  bj  %  later  Aet  to  fbur  milei* 
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to  be  imposed.  To  render  him  so  chargeable,  it  in  submitted,  the 
appellant  must  be  shown  to  be  the  owner  of  a  licensed  stage-carriage, 
as  well  as  of  a  carriage  conveying  passengers  or  goods  for  hire  an<i 
reward.  [Byles,  J. — This  vehicle  was  conveying,  and  was  constructed 
for  the  conveyance  of,  goods,]     No  doubt  it  was. 

No  one  appeared  on  behalf  of  the  respondent. 

WiLLES,  J. — In  this  case  the  Court  has  sustained  much  inconve- 
nience from  the  fact  of  no  counsel  having  been  instructed  to  appear 
on  the  part  of  the  respondent.  Probably  in  consequence  of  having 
heard  only  th^  argument  for  the  appellant,  my  mind  has  *fluctu-  ^^^.>oQ 
ated  considerably.  At  last,  however,  upon  the  best  considers-  *- 
tion  I  am  able  to  bring  to  bear  upon  the  case,  I  have  arrived  at  the 
conclusion  that  the  decision  appealed  from  is  right.  I  do  not  mean 
to  throw  any  doubt  upon  the  recent  decision  of  this  Court  in  Eatwell, 
app.,  Richmond,  resp.  On  the  contrary,  it  has  my  entire  assent. 
But,  comparing  the  language  of  the  Act  of  Parliament  upon  which 
that  decision  proceeded  with  that  of  the  Act  we  have  now  to 
interpret,  it  seems  to  me  that  the  expression  in  the  11th  section  of  the 
6  G.  4,  c.  cxliii., — "any  stage-coach,  &c.,  or  other  stage-carriage  coii- 
veying  passengers  or  goods  for  pay  or  reward,'' — bears  a  substantially 
difterent  meaning  from  the  words  of  the  9th  section  of  the  10  G.  4,  c. 
ex.,  upon  which  Eatwell,  app.,  Richmond,  resp.,  proceeded,  viz.  "any 
stage-coach,  &c.,  or  other  stage-carriage /or  the  conveyance  of  passengers 
for  payment,  hire,  or  reward."  The  result  of  the  consideration  I  have 
been  able  to  give  to  the  case  is  similar  to  the  result  in  the  case  referred 
to;  because,  as  there  the  Court  held,  upon  the  true  construction  of  the 
statute  then  before  them,  that  the  carriage  to  be  exempted  from  the 
return  toll  was  a  carnage  to  be  licensed  as  such  under  the  Acts  relating 
to  the  inland  revenue,  and  not  a  carriage  to  be  used  us  a  carrier's 
wain,  without  reference  to  the  particular  employment  at  the  time  of 
its  passing  the  toll-gate,  so  in  this  case  my  impression  is  that  all 
carriages  falling  within  the  description  of  stage-carriages  must  pay  the 
toll  for  each  time  of  passing,  without  reference  to  whether  or  not  they 
are  actually  conveying  passengers  or  goods  at  the  time  of  passing 
through  the  gate,  provided  they  are  intended  for  the  purpose  of 
carrying  passengers  or  goods  at  the  time  the  toll  is  demanded.  The 
expression  in  the  Act,  *' conveying  passengers  or  goods,"  may  mean 
either  to  denote  the  employment  of  the  vehicle  at  the  moment  of 
passing  through  the  gate,  or  '''it  may  denote  the  employment  r*oqA 
for  which  the  carriage  is  destined,  though  not  at  the  moment  ^ 
earning  a  fare  from  the  conveyance  of  passengers  or  goods.  I  incline 
to  think  that  the  latter  is  the  true  construction,  and  that  the  exemp- 
tion ought  to  be  read  as  if  it  ran,  *'  stage-carriage  for  the  conveyance 
of  goods  for  hire,"  which  is  the  conclusion  at  which  the  magistrates 
arrived.  I  feel  the  full  force  of  the  suggestion  thrown  out  in  Eat- 
well, app.,  Richmond,  resp.,  as  to  the  inconvenience  which  would 
result  from  a  search  on  every  occasion  to  see  whether  or  not  the  car- 
riage contained  passengers  or  goods.  For  these  reasons,  I  think  the 
return  toll  is  charged  in  respect  of  any  horse,  &c„  drawing  any  car- 
riage which  falls  within  the  definition  of  a  stage-carriage,  and  that  it 
is  not  necessary  to  go  into  the  inquiry  as  to  whether  or  not  it  is 
actually  doing  the  work  of  a  stage- carriage  at  the  time  of  passing 
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through  the  gate.  I  think  more  effect  will  be  given  to  the  language 
of  the  Act  by  adopting  the  conclasion  the  magistrates  came  to,  than 
by  yielding  to  the  argument  urged  by  Mr.  Kingdon, 

'Byles,  J. — I  am  of  the  same  opinion.  It  seems  to  me  that  this 
vehicle  might  well  fall  within  either  of  the  single-toll  clauses  of  the 
6  G.  4,  c.  cxliii.  The  first  clause  comprehends  vehicles  of  a  kind 
used  by  the  superior  classes  of  society :  the  second  deals  with  vehicles 
of  an  inferior  description.  If  this  vehicle  falls  within  the  first  clause, 
it  is  undercharged.  If  such  a  vehicle  goes  through  a  toll-gate  once, 
it  pays:  if  it  returns,  it  is  not  charged  again,  unless  it  falls  within 
the  description  of  carriages  in  s.  11,  that  is,  **any  stage-coach, 
diligence,  van,  caravart,  or  stage- wagon,  or  other  stage-carriage,  con- 
veying passengers  or  goods  for  pay  or  reward."  It  seems  to  me  that, 
^o(\^^\  ill  whichever  single  toll  clause  this  vehicle  falls,  it  falls  within 
^  *the  return-toll  clause.  A  stage-carriage  means  a  carriage 
plying  regularly  from  place  to  place.  The  case  finds  that  this  caravan 
was  used  for  the  regular  conveyance  for  hire  of  goods,  and  occa- 
sionally of  passengers,  from  Cirencester  to  Cheltenham  and  back. 
That  being  so,  it  is  a  **  stage-carriage,  caravan,  or  wagon,"  within  s. 
II.  If  it  is  adapted  for  the  conveyance  of  passengers  or  goods,  or  so 
used,  or  both  adapted  and  used  for  that  purpose,  the  requisites  of  the 
statute  are  fulfilled.  Upon  the  words  of  this  Act,  I  am  of  opinion  that 
the  return  toll  was  plainly  payable.  I  desire  to  throw  no  doubt  upon 
the  decision  of  this  Court  in  Eatwell,  app.,  Richmond,  resp.,  and  I 
certainly  feel  none.  As  far  as  I  can  see  my  way,  I  am  of  opinion  that 
the  two  decisions  will  in  no  degree  conflict. 

Keating,  J. — I  am  of  the  same  opinion,  though  at  one  time  I 
inclined  to  yield  to  the  argument  of  Mr.  Kingdon,  I  am  now,  how- 
ever, satisfied  that  the  magistrates  have  come  to  a  right  conclusion: 
nor  do  I  think  that  this  decision  will  at  all  conflict  with  Eatwell, 
app.,  Richmond,  resp.,  to  which  I  was  a  party.  The  language  of  the 
statute  which  we  had  to  consider  in  that  case  was  quite  different  from 
that  of  the  Act  of  Parliament  now  before  us.  The  difficult^"  I  con- 
ceive here  is,  to  strike  out  the  words  **or  goods"  in  the  return-toll 
clause.  That  being  so,  we  cannot  take  the  license  from  the  Comniis- 
sioners  of  inland  revenue  as  a  test  of  the  double  liability.  The 
return-toll  clause  in  Eatwell,  app.,  Richmond,  resp.,  imposed  the 
second  toll  in  respect  of  the  horses  drawing  any  stage-coach,  &c.,  "for 
the  conveyance  of  passengers  for  payment,  hire,  or  reward."  The 
test,  therefore,  which  was  applicable  in  that  case  is  not  applicable 
here.  It  is  impossible  to  give  any  effect  to  the  words  of  the  return- 
toll  clause  in  this  Act  of  Parliament,  without  holding  that  the 
appellant  was  properly  charged. 

*S921  *MoNTAGUB  Smith,  J. — I  also  think  the  conclusion  which 
^  the  magistrates  came  to  in  this  case  was  right.  The  primary 
object  of  the  appellant's  journeys,  was,  the  carriage  of  goods  for  hire, 
though  he  occasionally  carried  passengers  also.  The  case,  therefore, 
falls  distinctly  within  the  20th  section  of  the  25  Yict.  c.  xiii.  (which 
is  in  terms  the  same  as  the  11th  section  of  the  6  G.  4,  c.  cxliii.),  and 
which  imposes  the  return  toll  '*  for  or  in  respect  of  horses  or  beasts 
drawing  any  stage-coach,  diligence,  omnibus,  van,  caravan,  chaise, 
cart,  chfLir,  break,  or  stage-wagon,  or  other  stage-carriage,  conveying 
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Eassengers  or  goods  for  hire  or  reward.'*  It  is  said  that  that  cannot 
e  so,  because  the  appellant's  vehicle  is  not  a  vehicle  requiring  a 
license  under  the  2  &  3  W.  4,  c.  120.  Nor  does  any  carriage  used 
for  the  conveyance  of  good!=  for  hire  require  such  a  license.  The 
construction  the  Court  is  putting  upon  s.  20  is  very  much  fortified 
by  the  language  of  the  21st  and  22d  sections,  which  are  to  be  taken 
in  pari  materia  with  the  20th.  The  21st  section  enacts  that  *'the 
tolls  theieby  made  payable  for  or  in  respect  of  horses  or  beasts  let 
out  to  hire,  and  drawing  any  post-chaise  or  other  carriage,  shall  be 
payable  and  paid  every  time  of  passing  along  the  said  roads,  or  any 
of  them,  whenever  any  new  hiring  thereof  shall  take  place,  in  the 
same  manner  as  if  no  previous  payment  of  tolls  in  respect  of  such 
horses  or  beasts  had  been  made  on  the  same  day."  And  the  22d 
setition  enacts  that  "the  tolls  hereby  authorized  shall  be  payable  at 
each  and  every  toll-gate  belonging  to  the  trustees,  in  respect  of  horses 
or  other  beasts  of  draught  drawing  any  wagon,  wain,  dray,  cart,  or 
such  like  carriage,  for  every  time  during  the  same  day  that  any  such 
horse  or  other  beast  of  draught  shall  pass  through  any  of  the  toll- 
gates  of  the  trustees,  drawing  any  other  wagon,  wain,  dray,  cart,  or 
such  like  carriage,  than  that  which  such  horse  or  other  *beast  r+ogo 
of  draught  was  employed  in  drawing  at  any  former  time  during  *- 
the  same  day  at  which  such  tolls  shall  have  been  paid."  This  vehicle 
was  in  effect  hired  by  different  persons  on  the  two  journeys.  Upon 
this  Act,  therefore,  I  feel  no  doubt  that  the  justices  have  come  to  a 
right  conclusion.  I  also  think  the  case  of  Eatwell,  app.,  Richmond, 
resp.,  is  distinguishable,  on  the  grounds  stated  by  my  two  learned 
Brothers  who  were  members  of  the  Court  when  that  decision  was 
pronounced.  Decision  aflBrmed. 


PENNY,  Executor  of  PENNY,  deceased,  v.  BRICE.    Jan.  18. 

1.  It  it  noi  competent  to  an  ezecator  to  maintain  an  action  for  a  debt  which  accrued  to  his 
testator,  and  for  which  he  might  bare  noed,  more  than  six  yean  before  the  infuing  of  the  writ. 

3.  A.  bad  a  right  of  action  against  B.  for  a  debt  in  respect  of  which  the  Statute  of  Limita- 
tions began  to  ran  in  September,  18&A.  A.  died  on  the  Slat  of  May,  1863.  His  executor  proved 
the  will  on  the  12th  of  July,  and  commenced  an  action  against  B.  on  the  5th  of  November: — 
Held, — that  the  Statute  of  Limitations  was  a  bar  to  the  claim,  notwithstanding  a  jury  (or  an 
arbitrator)  might  think  that  the  executor  had  commenced  the  proceeding  within  a  rtawnabU 
Ume, 

This  was  an  action  brr  ught  by  the  plaintiff,  as  the  executor  of  the 
last  will  and  testament  of  Charles  Penny,  deceased,  to  recover  the 
balance  of  an  account  for  money  lent  and  money  paid  by  the  testator 
in  his  lifetime  to  the  use  of  the  defendant. 

The  cause  having  proceeded  as  far  as  declaration  was  by  an  order 
of  a  Judge,  under  the  Common  Law  Prcxsedure  Act,  1854,  referred 
to  a  barrister,  with  power  to  state  a  case  for  the  opinion  of  the  Court, 

It  was  contended  by  the  defendant's  counsel  before  the  arbitrator, 
that  the  whole  demand  was  barred  by  the  Statute  of  Limitations ;  and 
the  arbitrator  found  that  it  was,  except  as  to  the  sum  of  187^.  13^.  od. 
As  to  that  sum,  he  stated  the  following  case: 
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♦3941  *The  cause  of  action  for  the  sura  in  question  arose  in 
^  England,  while  the  defendant  was  beyond  the  seas,  in  India, 
whence  he  returned  to  England  some  time  in  September,  1856,  and 
remained.  The  other  material  facts  arose  in  the  year  1862,  as 
follows : — 

The  plaintiflF's  testator  died  on  the  31st  of  May,  never  having 
brought  any  action.  The  plaintiflF,  his  surviving  executor,  prove<l 
the  will  on  the  12th  of  July.  On  the  1st  of  October  six  years  haJ 
elapsed  since  the  defendant's  return  to  England.  On  the  5th  of 
November,  this  action  was  brought. 

The  plaintifTs  counsel  contended  that  the  action  had  been  brought 
within  a  reasonable  time  after  the  death  of  the  testator,  and  therefore 
was  not  barred.  The  defendant's  counsel  contended  that  the  action 
was  barred  on  the  expiration  of  the  six  years ;  and  he  denied  that  the 
action  had  been  brought  within  a  reasonable  time. 

In  so  far  as  that  question  might  be  treated  as  one  of  fact  to  be 
found  by  the  arbitrator  for  the  Court,  he  found  that  the  action  was 
brought  within  a  reasonable  time  after  the  death  of  the  testator. 

The  question  for  the  opinion  of  the  Court  was, — whether,  as  to  the 
sum  in  question,  the  action  was  barred  by  the  Statute  of  Limitations. 

If  it  was  not,  judgment  was  to  be  entered  for  the  plaintifif  for  that 
sum.  If  it  was,  judgment  was  to  be  entered  for  the  defendant,  barring 
the  action. 

Mellishy  Q.  C,  for  the  plaintiff. — The  question  for  the  consideration 
of  the  Court  in  this  case,  is,  whether,  if  one  having  a  cause  of  action 
dies  shortly  before  the  time  when  his  demand  would  be  barred  by 
the  Statute  of  Limitations,  his  executor  may  bring  an  action  after  the 
expiration  of  the  six  years  from  the  accrual  of  the  cause  of  action, 
provided  he  commences  it  within  a  reasonable  time  after  the  death  of 
*S951  ^"®  testator.  *The  aflSrmati  ve  of  that  proposition  receives  some 
^  countenance  from  a  passage  in  Williams  on  Executors,  5th 
edit.  p.  1706,  where  it  is  said,  that,  "If  an  executor  takes  out  proper 
process  in  assumpsit  within  a  year  after  the  death  of  his  testator,  the 
six  years  not  being  elapsed  before,  though  they  expire  within  that 
period,  yet  il  is  said  that  will  be  sufficient  to  take  the  case  out  of  the 
statute  (Tidd  28,  9th  edit.,  citing  Cawer  v.  James,  Bull.  N.  P.  150). 
But,  where  a  plaintift*  dies,  a  writ  by  journeys  accounts  cannot  be 
brought  bv  his  executor :  Kensey  v.  Hey  ward,  1  Ld.  Raym.  432.  It 
was  indeed  ruled  in  Elstob  v.  Thorowgood,  1  Ld.  Kaym.  283,  that  a 
general  executor  might  bring  a  writ  by  journeys  accounts  upon  a  writ 
brx)Ught  by  the  executor  durante  minore  iBtate,  although  it  was  other- 
wise in  the  case  of  a  writ  brought  by  an  administrator  durante  minore 
ffltate.  But,  in  Kinsey  v.  Hey  ward,  Treby,  C.  J.,  said,  that,  although 
be  concurred  in  that  opinion  on  the  former  occasion,  he  was  never 
ashamed  to  retract  his  opinion,  when  convinced  upon  better  reason; 
and  he  therefore  now  declared  that  he  thought  that  the  executor  could 
in  neither  case  have  the  writ;  because  in  no  case  can  a  writ  of  jour- 
neys accounts  be,  but  by  the  same  person,  not  only  in  representation, 
but  strictly  and  truly  the  same  person:  see  Spencer^s  Case,  6  Ca 
Bep.  10  b.  However,  where  a  party  brings  an  action  before  the 
expiration  of  six  years,  and  dies  before  judgment,  the  six  years  being 
then  expired,  it  has  been  held  that  his  executor  or  administrator  may, 
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within  the  equity  of  the  4th  section  of  the  Statute  of  Limitations  (21 
Jac.  1,  c.  16),  bring  a  new  action, — Matthews  v.  Phillips,  2  Salk.  425 ; 
Kinsey  v.  Hayward,  1  Lutw.  260, — provided  he  does  it  recently,  or 
within  a  reasonable  time.  No  precise  time  is  fixed  as  to  what  shall 
be  deemed  a  reasonable  time:  bat  it  should  seem  that  the  statute 
*is  the  best  guide  upon  the  subject;  and,  as  that  provides  that  r*«gA 
a  new  action,  in  the  cases  enumerated  in  it,  must  be  com-  '- 
menced  within  a  year,  so  an  executor  ought  also  to  bring  a  new  action 
within  that  period :  2  Saund.  64  a,  note  to  Hodsden  v.  Harridge.  In 
Rinsey  v.  Hey  ward,  a  year  is  said  to  be  a  reasonable  time :  and  the 
Court  of  King^s  Bench  appears  to  be  of  this  opinion  in  Wilcox  v. 
Huggins,  2  Stra.  907,  Fitz.  178,  289."  [Willes,  J.— This  matter 
was  much  discussed  in  the  Court  of  Queen's  Bench  in  Curlewis  v.  The 
Earl  of  Mornington,  7  Ellis  &  B.  283,  and  afterwards  in  the  same  case^ 
in  the  Exchequer  Chamber,  27  Law  J.,  Q.  B.  489;  and  also  in  the 
Exchequer  in  Rhodes  v.  Smethurst,  4  M.  &  W.  42t  (in  error,  6  M.  &. 
W.  851t),  where  it  was  held,  that  it  is  no  answer  to  a  plea  of  tho 
Statute  of  Limitations,  that,  after  the  cause  of  action  accrued,  and 
after  the  statute  had  begun  to  run,  the  debtor  within  the  six  years 
died,  and  that  (by  reason  of  litigation  as  to  the  right  to  probate)  an 
executor  of  his  will  was  not  appointed  until  aft«r  the  expiration  of 
the  six  years,  and  that  the  plaintiff  sued  such  executor  within  a 
reasonable  time  after  probate  granted.]  In  the  case  last  cited,  it  was 
the  defendant  who  died.  In  the  absence,  however,  of  any  express 
authority,  it  is  difficult  to  ask  the  Court  to  disregard  the  plain  words 
of  the  statute. 

Coleridge,  Q.  C,  contri,  was  not  called  upon. 

Erle,  C.  J. — I  am  of  opinion  that  there  must  be  judgment  for  the 
defendant.  There  is,  as  Mr.  Mellish  admits,  no  express  authority. 
And  the  words  of  the  statute  are  too  plain. 

Williams,  J. — The  passage  referred  to  in  Williams  on  Executors 
was  guardedly  cited,  out  of  deference  to  ♦the  authority  of  ri^o^n 
Tidi  The  facts  found  here  clearly  aSSbrd  no  answer  to  a  plea  *- 
of  the  statute.  As  to  the  action  being  brought  within  a  reasonable 
time,  that  is  not  applicable  to  a  case  where  no  action  had  been 
brought  by  the  testator.  The  present  case  falls  within  the  general 
rule,  that,  where  there  is  a  cause  of  action,  and  a  person  who  can  be 
sued,  the  Statute  of  Limitations  begins  to  run,  and,  having  begun,  it 
continues  to  run. 

WiLLBS,  J. — The  decision  of  Curlewis  v.  The  Earl  of  Mornington, 
in  the  Exchequer  Chamber,  is  put  upon  the  ground  that  an  action 
had  been  brought,  and  abated  by  the  death  of  the  defendant ;  and  a 
fresh  action  commenced  by  the  plaintiff  after  the  six  years,  but  within 
four  months  from  the  date  of  the  administration,  was  held  to  have 
been  brought  within  due  time,  either  according  to  the  equitable  con- 
struction of  the  4th  section  of  the  Statute  of  Limitations,  or  accord- 
ing to  the  principle  of  the  old  writ  by  journeys  accounts.  Here,  no 
action  had  been  brought  within  six  years,  and  therefore  Rhodes  v. 
Smethurst  is  in  point.  No  action  has  been  lost,  and  therefore  we 
cannot  apply  the  old  doctrine  of  journeys  accounts,  or  the  modern 
law  under  the  4th  section  of  the  statute  of  James. 

K£ATINQ,  J.,  concurred.  Judgment  for  the  defendant    • 


808  PEROIYAL  ».  OLD  ACRE.    H.  T.  1865. 


*898]  *PERCIVAL  v.  OLDACRE.    Jan.  17. 

The  defendanty  who  had  ft  hone  for  sale  at  a  oommiasion  stable,  meeting  the  plaintiff  at 
Tattersaira,  and  beiDg  informed  bj  bim  that  be  bad  been  looking  at  the  borae,  said,— -''He  is  a 
good  barneas  borae.  lie  belonged  to  Baron  R.,  who  aold  bim  because  he  conld  not  match  him/' 
The  plaintiff  went  again  to  the  atable,  and,  after  having  had  the  horse  pnt  into  a  break,  agreed 
to  purchase  him  for  65/.  There  waa  no  suggestion  that  the  defendant  had  intentiooallj  mil- 
represented  the  horse:  but  he  turned  out  to  be  a  kicker.  The  Jury  having  found  tbattba 
representation  made  at  Tatteraall'a  was  part  of  the  contract,  and  amounted  to  a  warranty  that 
the  horse  was  quiet  in  harness, — the  Court  rofVised  to  disturb  the  verdict. 

This  was  an  action  for  aa  alleged  breach  of  warranty  on  the  sale 
of  a  horse. 

The  cause  was  tried  before  Byles,  J.,  at  the  sittings  at  Westminster 
after  the  last  Term.  The  evidence  was  in  substance  as  follows :— In 
January,  1863,  the  plaintiff  went  to  Banks  s  commission  stables,  in 
the  Gray's  Inn  Boad,  and  there  saw  some  horses  which  belonged  to 
the  defendant,  and  among  them  a  gray  horse.  He  shortly  afterwards 
met  the  defendant  at  Tattersall's,  and  said  to  him,  **  I  have  been  to 
Banks's,  and  have  seen  a  gray  horse  there,"  upon  which  the  defend- 
ant replied,  *'He  is  a  good  harness-horse.  He  belonged  to  Baron 
Bothschild,  who  sold  him  because  he  could  not  match  him."  The 
plaintiff  again  went  to  Banks's,  and  had  the  horse  put  into  a  break 
and  tried,  and  ultimately  he  bought  him  for  65Z., — which  was  15/. 
less  than  the  defendant  had  given  for  him.  It  was  true  that  the  horse 
had  belonged  to  Baron  Bothschild ;  and  no  fraud  was  imputed  to  the 
defendant ;  but  the  animal  turned  out  to  be  a  kicker. 

The  conversation  at  Tattersall's  was  relied  on  by  the  plaintiff  as  a 
warranty  that  the  horse  was  quiet  in  harness. 

On  the  part  of  the  defendant,  it  was  submitted  that  there  was  no 
evidence  of  either  misrepresentation  or  warranty;  and  Hopkins  v. 
Tanqueray,  15  C.  B.  130,  was  relied  on.  There,  A.  sent  his  horse  to 
Tattersall's  for  sale  by  public  auction,  where  he  was  to  be  sold  without 
a  warranty.  On  the  day  prior  to  the  intended  sale,  meeting  B.  at  the 
stable,  and  seeing  him  in  the  act  of  examining  the  horse's  legs,  A. 
said, — **  You  have  nothing  to  look  for;  I  assure  you  he  is  perfectly 
*3991  *^^"^^  ^^  every  respect;"  whereupon  B.  replied,  *'  If  you  say 
^  so,  I  am  perfectly  satisfied,"  and,  upon  the  faith  of  the  repre- 
sentation so  made  to  him  by  A., — which  was  admitted  to  have  been 
made  in  perfect  good  faith, — became  the  purchaser:  and  it  was  held 
that  there  was  no  evidence  of  warranty  to  go  to  a  jury, — the  repre- 
sentation made  by  A.  on  the  day  preceding  the  auction  forming  no 
part  of  the  contract  of  sale. 

The  learned  Judge  left  the  case  to  the  jury,  but  reserved  leave  to 
the  defendant  to  move  (if  the  jury  should  be  against  him)  to  enter  the 
verdict  for  him  if  the  Court  should  be  of  opinion  that  there  was  no 
evidence  of  warranty. 

The  jury  having  returned  a  verdict  for  the  plaintiff,  with  251. 
damages, 

Hawkins,  Q.  C,  moved  to  enter  a  verdict  for  the  defendant,  pursu- 
ant to  the  leave  reserved.  He  submitted  that  the  conversation  which 
passed  between  the  plaintiff  and  the  defendant  at  Tattersal's  before 
there  was  any  negotiation  for  a  sale  of  the  horse,  did  not  amount  to 
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anything  like  a  warranty,  nor  even  to  a  representation, — for  which  be 
relied  upon  Hopkins  v,  Tanqueray. 

Ebls,  C.  J.,  after  consulting  Byles,  J.,  now  said  that  the  Court, 
having  read  the  learned  Judge's  notes,  were  of  opinion  that  there  was 
evidence  to  go  to  the  jury,  and  that  they  were  justified  in  finding,  as 
they  did,  that  the  representation  made  by  the  defendant  at  Tattersal's 
was  part  of  the  contract;  and  consequently  that  there  should  be  no 
rule.  Rule  refused. 


"^ 


♦PHILLIPS  and  Another  r.  J.  C.  IM  THURN.    June  19.     [*400 

To  an  action  upon  a  bill  of  exchange  purporting  to  he  drawn  by  A.  payable  to  the  order 
ef  B.,  and  to  h«Te  been  endorsed  by  B.  to  C,  and  by  C.  to  the  plaintiff, — the  defendant  (wbo 
had  aeetpted  the  bill  for  the  honoar  of  A.)t  besidca  irayeraing  the  endoreemehts  by  B.  and  C, 
pleaded  that,  when  the  bill  waa  made,  there  was  no  sacb  person  as  B.,  the  supposed  payee,  but 
tbat  his  name  was  merely  fictitious,  whereof  he  (the  defendant)  at  the  time  of  his  acceptance 
of  the  bill  had  no  notice  or  knowledge. 

The  Court  declined  to  allow  the  plaintiff  to  reply  that  the  names  of  B.  and  C.  were  already 
6fi  the  bill  when  the  defendant  accepted  it,  and  consequently  that  he  was  estopped  from  deny- 
iag  that  they  were  real  endorsers, — holding  that  the  matter  was  admissible  under  the  traverse 
•f  the  endorsement 

This  was  an  action  against  the  acceptor  for  honour  of  a  bill  of 
exchange. 

The  first  count  of  the  declaration  stated  that  theretofore,  to  wit,  on 
the  12th  of  May,  1864,  certain  persons  by  and  under  the  name  and 
style  of  Ganevaro  &  Co.,  in  parts  beyond  the  seas,  to  wit,  at  Lima, 
Tnade  their  bill  of  exchange  in  writing,  and  directed  the  same  to  one 
H.  H.  Stultzberger,  and  thereby  required  the  said  H.  H.  Stultzberger, 
at  sixty  days'  sight,  to  pay  by  that  their  first  of  exchange  (second  and 
third  not  being  paid),  to  the  order  of  Mr.  Carlos  Baftb  tbe  sum  of 
400{.  sterling,  and  the  said  Carlos  Raffo  then  endorsed  the  said  bill  to 
one  Enrique  Plana,  who  then  endorsed  the  same  to  the  plaintiffs;  and 
the  said  bill  was  duly  presented  to  the  said  H.  H.  Stultzberger  for 
acceptance,  and  he  then  saw  but  did  not  nor  would  then  or  at  any 
other  time  before  or  afterwards  accept  the  same  or  the  said  second  or 
third  of  exchange  in  the  said  bill  mentioned;  whereupon  the  said  bill 
was  then  duly  protested  for  non-acceptance  thereof, — of  all  which  the 
defendant  then  had  due  notice;  and  thereupon  the  defendant,  in  order 
to  prevent  the  said  bill  from  being  sent  back  and  returned  to  the  said 
Canevaro  &  Co.,  did,  under  the  said  protest,  according  to  tie  custom 
of  merchants,  accept  the  said  bill  for  the  honour  of  the  said  Canevaro 
&&).;  and  the  siiid  H.  H.  Stultzberger  did  not  pay  and  has  never 
paid  the  said  bill,  or  the  S£:d  second  or  third  of  exchange  in  the  said 
bill  mentioned,  or  any  part  thereof,  although  more  than  sixty  days 
had  before  suit  elaps^  from  the  time  when  the  said  lull  was  so  seen 
and  *accepted  by  the  defendant  as  aforesaid,  and  although  the  r^^Ai 
said  bill  was  duly  presented  to  the  said  H.  H.  Stultzberger  ^ 
and  the  defendant  for  payment  on  the  day  when  it  became  due; 
whereupon  the  said  bill  was  duly  protested  for  non-payment  thereof, 
—of  all  which  premises  the  defendant  then  had  aue  notice ;  and, 
although  all  conditions  had  been  fulfilled,  and  all  times  had  elapsed, 
necessary  to  entitle  the  plaintifis  to  maintain  this  action  against  the 
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'  defendant  in  respect  of  the  breach  thereinafter  alleged,  and  nothing 
happened  to  prevent  the  plaintiffs  from  maintaining  the  action  for  the 
.  same,  yet  the  defendant  had  not  paid  the  said  bill,  or  any  part  thereof, 
and  had  always  wholly  neglected  and  refused  so  to  do;  and  by  reason 
of  the  premises  the  plaintiffs  incurred  and  were  put  to  divers  costs 
and  expenses  in  and  about  the  presenting  and  noting  of  the  said  bill, 
'  and  otherwise  incidental  to  the  dishonour  thereof. 

There  was  also  a  count  for  money  had  and  received,  money  paid, 
and  money  found  due  upon  accounts  stated. 

The  defendant  pleaded,  to  the  first  count, — 1.  That  the  defendant 
did  not  accept  the  said  bill  as  alleged,— 2.  That  the  said  Carlos  Rafib 
did  not  endorse  the  said  bill  to  the  said  Enrique  Plana,  as  alleged,— 
3.  That  the  said  Enrique  Plana  did  not  endorse  the  said  bill  to  the  plain- 
tiffs, as  alleged, — 4.  That  the  said  bill  was  not  duly  presented  to  H. 
H.  Stultzberger  for  payment,  as  alleged, — 5.  That  the  said  bill  was  not 
duly  presented  to  the  defendant  for  payment,  as  alleged, — 6.  That 
when  the  bill  of  exchange  in  the  said  first  count  mentioned  was  made, 
there  was  no  such  person  as  Carlos  Baffo,  the  supposed  payee  named 
in  the  said  bill,  but  the  name  of  Carlos  Raffo  was  and  is  merely  ficti- 
tious, whereof  the  defendant  at  the  time  of  his  acceptance  of  the  said 
•*402''  ^^^^  ^^^  °^  notice  or  knowledge, — 7.  That  the  said  bill  was 
-'  not  duly  protested  for  non-payment  thereof,  as  alleged, — 8.  (to 
the  second  count),  never  indebted. 

Hannen  moved  for  leave  to  reply  by  way  of  estoppel,  that  the  names 
of  Baffo  and  Plana  were  already  on  the  bill  at  the  time  the  defendant 
accepted  for  honour.  The  application  had  been  made  to  Crompton,  J^ 
at  Chambers,  but  was  negatived,  on  the  ground  that  the  matter 
might  be  given  in  evidence  under  the  traverse  of  the  endorsement 
He  referred  to  Ashpitel  v.  Bryan,  32  Law  J.,  Q.  B.  91,  where  Wight- 
man,  J.  and  Crompton,  J.,  seem  to  have  held  that  such  matter  need  not 
be  replied,  but  might  be  given  in  evidence  under  the  traverse  of  the 
endorsement.  That  case,  however,  can  hardly  be  called  a  decision 
upon  the  point,  inasmuch  as  all  the  pleadings  but  the  traverse  of  the 
endorsement,  &c.,  were  struck  out  oy  consent,  the  defendant  having 
leave  to  appeal,  and  the  Court  of  error  to  have  power  to  make  all 
amendments  to  determine  the  question  as  to  the  quasi  estoppel  in  pais. 
[ WiLLES,  J.— Sanderson  v.  Collman,  4  M.  A;  G.  209  (E.  C.  L.  B.  vol. 
43),  4  Scott  N.  B.  688,  is  an  authority  to  show  that  matter  of  estoppel 
in  pais  may  be  pleaded.  But  it  is  very  clear  that  matter  of  estoppel  in 
pais  need  not  be  pleaded.] 

Erlb,  C.  J. — ^I  am  of  opinion  that  the  matter  sought  to  be  replied 
may  be  given  in  evidence  under  the  traverse  of  the  endorsement:  and 
I  am  strongly  of  opinion  that  that  is  the  more  expedient  course. 

The  rest  of  the  Court  concurring, 

Hannen  took  nothing. 
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*FALK  V.  FLETCHER  and  Another.    Jan.  16.       [*40S 

The  plAtntiff,  ft  •alt-mercbant  at  Liverpool,  waa  in  the  habit  of  shipping  cargoes  of  salt  there 
for  De  M.,  a  niierebant  in  London,  on  board  Teesels  chartered  by  De  M.,  charging  him  a  oom- 
ttittion  in  addition  to  the  price,  and  getting  bills  of  lading  making  the  salt  deliverable  to  his 
order,  wbieh  bills  of  lading  he  sent  with  the  invoice  and  a  draft  at  foar  months  to  De  M. 

In  November,  1803,  De  M.  chartered  the  ship  S.  F.,  belonging  to  the  defendonts,  to  carry  a 
cargo  of  salt  from  Liverpool  to  Calcutta, — freight  to  be  paid  one-third  by  freighter's  acceptance 
St  foar  months  from  the  sailing  of  the  vessel,  the  remainder  on  delivery  of  the  cargo  at  Cal- 
cutta. Parsnant  to  instrnetions  from  De  M.,  the  plaintiff  proceeded  to  load  the  S.  F.,  and  had 
shipped  1007  tons  (for  which  he  took  the  mate's  receipts  iu  hit  oion  namt),  when  he  learned 
tlitc  De  M.  had  stopped  payment  He  thereupon  refused  to  load  sny  more,  and  the  defendants 
filled  np  the  loading  themselves.  The  plaintiff  then  produced  to  the  defendants  the  mate's 
receipts  for  tiie  1007  tons,  and  demanded  a  bill  of  lading  for  that  quantity,  Making  it  delivero' 
He  to  4i«  order.    This  the  defendants  refused,  and  the  vessel  sailed  with  the  salt  on  board : — 

Held,  that  it  was  properly  left  to  the  jury  to  say  whether  or  not  the  plaintiff  pnt  the  salt  on 
board  the  S.  F.  with  the  intention  of  passing  the  property  therein  to  De  M.;  and  that  (the  jury 
having  found  that  the  plaintiff  did  not  intend  to  pass  the  property  to  De  M.)  the  sailing  from 
Liverpool  without  giving  the  plaintiff  a  bill  of  lading  in  exchange  for  the  mate's  receipts,  as 
demanded,  was  a  eonversion ;  and  that  the  proper  mearare  of  damages  was,  the  value  of  the 
salt  at  Lirerpool  at  the  time  of  sailing. 

Tnrs  was  an  action  brought  by  the  plaintiff,  a  salt-merchant  at 
Liverpool,  against  the  defendants,  shipowners  in  London,  for  the 
alleged  wrongful  conversion  of  1007  tons  of  salt,  with  the  usual 
common  counts. 

The  defendants  pleaded,  to  the  first  count,  not  guilty,  and  that  the 
goods  were  not  the  goods  of  the  plaintiff)  and,  to  the  rest  of  the 
deolaration,  never  indebted. 

The  cause  was  tried  before  Blackburn,  J.,  at  the  last  Assizes  at 
Liverpool,  when  the  following  facts  appeared  in  evidence: — lu 
November,  1868,  one  W.  N.  De  Mattos,  a  merchant  in  London, 
entered  into  the  following  charter-party  for  a  voyage  to  Calcutta : — 

"  London,  November  12th,  1863. 

"  It  is  this  day  mutually  agreed  between  G.  H.  Fletcher  &  Co., 
owners  of  the  good  ship  or  vessel  called  the  Savoir  Faire,  A.  1  at 
Lloyd's,  new  iron  ship,  of  1400  tons  or  thereabouts,  now  in  the  port 

of  Liverpool,  whereof Meikle  is  master,  and  W.  N.  De  Mattos, 

of  London,  merchant,  that  the  said  ship,  being  tight,  staunch,  and 
strong,  and  every  way  fitted  for  the  voyage,  shall  with  all  possible 
despatch  load,  in  the  usual  and  customary  manner,  a  full  and  comp'Iete 
cargo  of  salt,  which  the  said  freighter  binds  himself  to  *8hip,  r^A(\A 
not  exceeding  what  she  can  reasonably  stow  and  carry  over  *- 
and  above  her  tackle,  apparel,  provisions,  and  furniture;  the  freighter 
finding  mats,  and  the  ship  dunnage,  both  as  customary ;  and,  being 
so  loaded,  shall  therewith  proceed  to  Calcutta,  or  so  near  thereto  as 
she  may  safely  get,  and  deliver  the  same  alongside  any  craft,  floating 
dep6t,  or  pier  where  she  can  lie  afloat,  as  ordered  by  the  consignee : 
Notice  to  be  given  to  the  agents  of  the  vessel  being  ready  to  discharge 
(the  act  of  God,  the  Queen's  enemies,  pirates,  fire,  and  all  and  every 
other  dangers  and  accidents  of  the  seas,  rivers,  and  navigation  during 
the  said  voyage  being  mutually  excepted):  The  freight  to  be  paid 
on  unloading  and  right  delivery  of  the  cargo,  at  and  after  the  rate 
of  21».  per  ton  on  the  quantity  delivered,  in  full  of  all  port-charges, 
|)ilotages,  and  Dover  and  Baimsgate  dues  as  customary:  and  such 
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freight  is  to  be  paid,  say,  one-third  by  freighter's  acceptance  at  four 
months  from  the  final  sailing  of  the  vessel  from  her  last  port  in  the 
United  Kingdom,  less  cost  of  insurance,  and  the  remainder  on  the 
right  delivery  of  the  cargo  agreeably  to  bills  of  lading,  in  cash,  at 
current  rate  of  exchange  for  bills  on  London  at  six  months :  The 
vessel  to  deliver  as  customary,  and  the  cargo  to  be  discharged  at  the 
average  rate  of  not  less  than  sixty  tons  a  working  day,  weather  per- 
mitting, or  to  pay  demurrage  at  the  rate  of  4d.  per  ton  register  (0.  M.) 
per  diem :  All  claims  for  average  to  be  settled  in  London  in  conionnity 
with  the  rule  at  Lloyd's:  The  ship  and  her  freight  are  bound  for  this 
venture :  The  penalty  for  non -performance  of  this  agreement  is  to 
be  1800Z. 

"  In  the  event  of  the  ship  putting  into  Table  or  Timon's  Bay,  the 
captain  is  to  address  himself  to  Messrs.  Dean,  Brothers  &  Co.,  subject 
to  reply  by  Friday  the  31st  instant,  at  noon,  by  telegraph. 

"  G.  H.  Fletcher  &  Co. 
"  W.  N.  Db  Mattos. 
*4051       *"The  captain  to  apply  to  Mr.  H.  E.  Falk  for  cargo  and 
^   custom-house  business." 

The  plaintiff  was  in  the  habit  of  shipping  cargoes  of  salt  for  Do 
Mattos.  The  course  of  business  between  them  was  this: — When 
De  Mattos  took  up  a  ship  on  charter-party,  a  copy  of  the  charter- 
party  was  sent  to  the  plaintiff,  and  he  thereupon  shipped  the  salt, 
*4'ree  on  board,^'  charging  a  commission  which  be  included  in  the 
invoice-price, — De  Mattos  having  no  agent  at  Liverpool.  The  salt 
was  thereupon  shipped  by  the  plaintiff  from  his  own  lighters,  and 
weighed  on  board,  the  mate's  receipt  being  given  for  the  quantity 
received,  which  was  afterwards  exchanged  for  a  bill  of  lading,  making 
the  salt  deliverable  to  the  plaintiff  or  bis  assigns.  The  plaintiff  then 
sent  the  bill  of  lading  to  De  Mattos  in  London,  together  with  an 
invoice  and  a  draft  at  four  months  for  the  price. 

On  the  present  occasion,  after  the  plaintiff  had  in  the  usual  way 
shipped  about  1007  tons  of  salt  on  board  the  Savoir  Faire,  he  received 
intelligence  that  De  Mattos  had  stopped  payment.  He  communicated 
the  fact  to  the  defendants,  who  thereupon  wrote  to  De  Mattos,  as 
follows : — 

"  Liverpool,  December  9th,  1863. 

".Sir, — We  write  to  inform  you  that  Mr.  Falk  has  stopped  the  load- 
ing of  the  Savoir  Faire,  on  the  ground,  as  he  alleges,  that  you  have 
stopped  payment.  We  much  regret  that  this  should  be  so:  but, 
having  made  all  arrangements  for  the  vessel's  proceeding  to  sea  at 
the  end  of  this  week,  we  must  send  her ;  and  we  are  compelled  to 
hold  you  liable  for  all  loss  and  injury  which  we  must  sustain  by 
reason  of  the  vessel's  loading  not  being  completed. 

"  G.  H.  Flbtchkr  &  Co." 

No  reply  to  this  letter  was  sent.  The  plaintiff*  then  proposed  to 
♦4061  ^^^®  defendants  to  allow  him  to  complete  *the  loading  of  the 
-*  ship  on  his  own  account;  or  that  they  should  purchase  th^ 
1007  tons  already  on  board,  and  complete  the  loading  on  their 
account;  or  to  give  him  a  bill  of  lading  for  the  quantity  he  had 
shipped,  he  paying  freight  according  to  the  charter-party.  Feeling 
themselves  fettered  by  the  charter-party  vith  De  Mattos,  the  defend- 
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ants  declined  to  assent  to  either  of  these  proposals :  and,  no  more 
salt  being  sent  on  board  by  the  plaintiff,  the  defendants  completed 
the  loading,  and  the  vessel  sailed  with  the  salt  on  board  on  the  15th 
of  December. 

On  the  I6th,  the  plaintiff  sent  his  clerk  with  the  mate's  receipts  for 
the  1007  tons,  and  demanded  a  bill  of  lading  in  his  own  name.  The 
defendants  refused  to  give  it.  No  offer  of  a  draft  for  one-third  of 
the  freight,  pursuant  to  the  charter-party,  was  made.  On  the  same 
day,  a  protest  was  made  against  the  defendants  for  their  refusal  to 
sign  bills  of  lading. 

Upon  the  arrival  of  the  Savoir  Faire  at  Calcutta,  Messrs.  Gosche 
k  Co.,  the  plaintiff's  agents,  wrote  to  Messrs.  Borradaile  &  Co.,  the 
defendant's  agents,  a  letter,  as  follows : — 

"  Calcutta,  April  9th,  1664. 

"To  Captain  Meikle,  master  of  the  ship  Savoir  Faire,  and  to  Messrs. 
John  Borradaile  &  Co.,  agents  for  the  said  ship. 

**  Gentlemen, — As  agents  for  and  on  behalf  of  Mr.  Hermann 
Eugene  Falk,  of  Liverpool,  the  shipper  per  the  said  ship  of  745  tons 
of  stoved  salt,  and  262  tons  of  butter  salt,  we  hereby  present  to  you 
the  mate's  receipts  (eleven  in  number)  for  the  said  salt,  and  demand 
the  delivery  thereof,  we  being  ready  and  willing  and  hereby  oft'ering 
to  pay  freight  for  the  same  at  the  rate  of  2 Is.  per  ton  of  20  cwt. 
delivered.  "  R.  G.  GoscHK  &  Co." 

To  this  letter  Messrs.  Borradaile  &  Co.  replied,  as  follows: — 

♦"  Calcutta,  April  9th,  1864.    .^,^^ 

«' Messrs.  B.  G.  Gosche  &  Co.  L  ^^( 

*'Dear  Sirs, — We  are  in  receipt  of  your  favour  of  this  date, 
addressed  to  Captain  Meikle,  of  the  Savoir  Faire,  and  to  ourselves  as 
agents  for  the  said  ship,  tendering  us  mate's  receipts  on  behalf  of  Mr. 
Hermann  Eugene  Falk,  of  Liverpool,  for  745  tons  of  stoved  salt  and 
262  tons  of  butter  salt  shipped  by  the  Savoir  Faire,  and  ofi*ering  to 
pay  freight  for  the  same  at  the  rate  of  21s.  sterling  per  ton  of  20  cwt. 
delivered, 

•'As  we  intimated  to  the  bearer  of  your  letter,  to  whom  we  returned 
the  mate's  receipts  tendered  by  you,  we  decline  to  deliver  the  salt  in 
question  to  your  good  selves  as  agents  for  Mr.  H.  E.  Falk,  of  Liver- 
pool, Messrs.  G.  H.  Fletcher  &  Co.,  of  Liverpool,  the  owners  of  the 
Savoir  Faire,  informing  us  that  the  late  firm  of  Messrs.  De  Muttos  & 
Co.  were  the  shippers  of  the  same,  and  that  the  proceeds  will  have  to 
be  accounted  for  to  the  estate  of  the  firm. 

"John  Borradaile  &  Co." 

The  salt  was  afterwards  sold  by  Messrs.  Borradaile  &  Co.  at  Calcutta, 
and  realized  1154Z.,  which,  after  deducting  1050Z.  for  the  freight  and 
expenses,  left  104Z.  as  the  value  of  the  1007  tons.  The  value  of  the 
salt  at  Liverp(X)l  on  the  day  of  sailing,  without  the  freight  and 
expenses,  was  proved  to  be  562/.  19«.  6rf. 

On  the  part  of  the  defendants  it  was  contended,  that,  by  the  delivery 
of  the  salt  on  board  the  Savoir  Faire,  the  property  passed  to  De 
Mattos,  the  delivery  on  board  being  as  much  a  delivery  to  the  vendee 
as  if  the  salt  had  actually  been  delivered  into  the  vendee's  warehouse: 
and  that  the  taking  of  the  mate's  receipts  was  nothing  more  than  a 
means  of  ascertaining  the  quantities. 
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For  the  plaintifif,  it  was  insisted  that  he  had  done  nothing  to  divest 
M081  ^^™^^'^  ^^  ^^^  property  in  the  salt,  *and  that  the  sailing  of  the 
^   vessel  with  the  salt  on  board  amounted  to  a  conversion. 

The  learned  Judge  left  it  to  the  jury  to  say  whether  or  not  the 
plaintiff  by  putting  the  salt  on  board  the  defendants'  vessel  had  so 
parted  with  the  possession  as  to  vest  the  property  therein  in  De  Mattes, 
and  whether  the  defendants  had  been  guilty  of  a  conversion, — telling 
them,  that,  if  they  thought  that  by  delivering  the  salt  on  board  the 
plaintiff  intended  to  pass  the  property  in  it  to  De  Mattos,  and  that  tbe 
taking  the  mate's  receipts  in  his  own  name  was  a  mere  accident,  tbe; 
might  find  for  the  defendants ;  but  that,  if  they  thought  that  by  taking 
the  receipts  in  his  own  name  the  plaintiff  intended  to  retain  a  control 
over  the  property,  they  must  find  for  the  plaintiff;  a))d  that  the  sail- 
ing away  from  Liverpool  with  the  salt  without  giving  the  plaintiff  a 
bill  of  lading,  was  evidence  of  a  conversion.  As  to  the  damages, 
the  learned  Judge  told  the  jury  that  the  plaintiff*  would  be  entitled 
to  recover  the  value  of  the  salt  on  the  day  of  the  conversion  in 
Liverpool. 

Tbe  jury  returned  a  verdict  for  the  plaintiff,  damages  6S21  19s.  6i. 

S.  James,  Q.  C,  now  moved  for  a  new  trial,  on  the  grounds  of  sop- 
posed  misdirection  and  that  the  verdict  was  against  the  evidence,  and 
also  on  the  ground  of  surprise  as  to  the  amount  of  damages.  He  sub- 
mitted that  there  was  no  conversion  of  the  salt  by  the  defendaots 
prior  to  the  sailing  of  the  ship  from  Liverpool,  there  having  been  no 
demand  except  the  qualified  proposals  which  the  defendants  declined 
to  accept ;  and  that  the  delivery  of  the  salt  on  board  a  ship  chartered 
by  the  buyer,  irrespective  of  the  form  of  the  mate's  receipts,  passed  the 
property  to  the  buyer,  and  that  the  seller  could  not  afterwards  change 
^4091  ^^  destination.  *[Willes,  J. — Can  he  be  said  to  have  given 
-^  it  a  destination  before  he  got  a  bill  of  lading  ?  Having  got  the 
mate's  receipts  in  his  own  name,  he  was  the  only  person  who  would  be 
entitled  to  demand  a  bill  of  lading.]  The  plaintiff  was  acting  as  agent 
for  De  Mattos.  He  had  notice  of  the  charter-party,  which  fixed  the 
destination  of  the  ship ;  and  he  could  not  alter  it.  The  fact  of  his 
having  taken  the  mate's  receipts  in  his  own  name  was  only  a  circum- 
stance. The  learned  Judge,  therefore,  was  wrong  in  telling  the  jory 
that  what  occurred  at  Liverpool  amounted  to  a  conversion.  He  was 
also  wrong  in  telling  the  jury  that  they  might  give  as  damages  the 
value  of  the  goods  at  the  time  of  the  sailing  from  Liverpool ;  whereas, 
the  only  conversion  was  the  sale  at  Calcutta.  Assuming  that  tbe 
conversion  was  a'  Liverpool,  the  damages  were  calculated  upon  a 
wrong  basis.(a) 

£rlb,  C.  J. — I  am  of  opinion  that  there  should  be  no  rule  in  this 
case.  The  plaintiff'  was  in  reality  in  the  position  of  an  unpaid  vendor. 
As  agent  for  De  Mattos,  he  put  the  salt  on  board  a  ship  chartered  by 
De  Mattos,  taking  the  mate's  receipts  for  it  in  his  own  name.  Under 
these  circumstances,  the  proper  question  for  the  jury,  and  the  qaes- 

(a)  He  prodoMd  atfidaTlts  ifaowiog  that  the  ftmoant  claimed  and  allowed  by  the  jorj  a*  tbt 
price  of  the  lali  at  Lirerpool  waa  oKtraragant;  that  the  price  which  the  defeodaoto  paid  for 
the  quaotity  required  to  fill  up  the  ahip  wai  6«.  per  ton  for  atoved  aalt,  and  5«.  per  u>n  for 
batter  aalt,  at  which  pricea  the  yalae  of  745  tona  of  the  former  and  26S  tona  of  the  lattar, 
i^olading  river  freight  and  dock  and  town  daea,  would  hare  been  450^  lia.  6d..  and  tbeooit 
of  mata  for  dunnage  liL 
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tion  which  was  submitted  to  them,  was,  whether  when  he  put  the  salt 
on  board  he  intended  to  pass  the  property  in  it  to  De  Mattos,  or 
whether  he  intended  to  keep  it  under  his  own  control.  *The  r*^^  a 
jury  have  found  that  he  did  not  intend  absolutely  to  part  L 
with  the  control  over  the  property  and  to  pass  it  to  De  Mattos. 
Then,  the  next  question  is,  was  there  a  conversion?  and  when? 
The  vessel  sailed  from  Liverpool  with  the  plaintiff's  property  on 
board,  and  it  was  lost  to  him.  That  was  a  wrongful  conversion  :  and 
the  plaintiff  was  entitled  to  recover  the  value  of  the  salt  at  that  time, 
which  the  jury  have  given  him.  I  cannot  think  there  is  any  ground 
for  saying  that  the  defendants  were  taken  by  surprise  with  respect  to 
the  damages.  They  might  have  qualified  themselves  to  prove  the  real 
value  of  the  salt  at  the  date  of  the  sailing  of  the  ship  from  Liverpool. 

Williams,  J. — I  am  of  the  same  opinion.  It  was  a  pure  matter 
of  fact  what  was  the  intention  of  the  plaintiff  in  putting  the  salt  on 
board;  and  the  jury  might  well  have  found  it  either  way.  They 
Laving  found  that  the  plaintiff  did  not  intend  to  part  with  the  control 
over  it,  I  see  no  ground  for  our  interference.  One  of  the  elements  to 
be  taken  into  consideration  in  disposing  of  that  question,  is,  the  cir- 
cumstance that  the  plaintiff  filled  the  joint  character  of  vendor  and 
agent  to  the  vendee.  No  doubt  that  was  powerfully  pressed  upon  the 
attention  of  the  jury.  I  see  no  misdirection.  As  to  the  conversion, 
as  soon  as  the  defendants  sailed  away  from  Liverpool  with  the  salt, 
and  thereby  deprived  the  plaintiff  of  the  control  over  it,  they  were 
clearly  guilty  of  a  conversion.  As  to  the  affidavits,  they  show  no 
ground  for  a  rule:  the  defendants  must  have  been  aware  that  the 
amount  of  damages  would  be  a  question,  and  they  ought  to  have  come 
properly  prepared  to  meet  it. 

WiLLES,  J. — I  am  of  the  same  opinion.  It  appears  to  me  that  the 
proper  question  was  left  to  the  jury  in  *this  case,  viz.,  whether  r^An 
or  not  it  was  the  intention  of  the  plaintiff  to  appropriate  the  '- 
1007  tons  of  salt  to  De  Mattos,  and  to  pass  the  property  therein  to 
him,  when  he  put  it  on  board  the  Savoir  Faire.  And,  looking  at 
what  appears  to  have  been  the  course  of  business  between  the  plain- 
tiff and  De  Mattos,  I  think  the  jury  came  to  a  right  conclusion.  Many 
hard  cases  have  arisen  from  the  course  of  business  frequently  adopted, 
of  remitting  the  bill  of  lading,  invoice,  and  draft  for  acceptance,  direct 
to  the  principal, — as  in  Key  v.  Cotesworth,  7  Exch.  595, f — instead 
of  adopting  the  course  there  suggested,  of  transmitting  the  bill  of 
lading  endorsed  in  blank  to  an  agent,  to  be  delivered  over  only  upon 
the  draft  being  accepted.  The  course  adopted  by  this  plaintiff  on  the 
previous  transactions  with  De  Mattos  was  similar  to  that  adopted  in 
Turner  v.  The  Trustees  of  the  Liverpool  Docks,  6  Exch.  548.t  There, 
B.  k  Co.,  merchants  at  Liverpool,  sent  orders  to  M.  k  Co.,  merchants 
at  Charleston,  to  ship  on  account  of  B.  &  Co.,  a  quantity  of  cotton  for 
the  homeward  voyage  of  their  ship,  the  Charlotte.  M.  k  Co.  accord- 
ingly mado  considerable  purchases  of  cotton,  and  shipped  it  on  board 
the  vesse^  of  B.  k  Co.  The  master  signed  a  bill  of  lading  of  the 
cotton,  to  be  delivered  at  Liverpool  "  to  order  or  to  our  assigns,  pay- 
ing for  freight  for  the  cotton  nothing,  being  owners*  property ;  and 
M.  k  Co.  endorsed  the  bill  of  lading, — *•  Deliver  the  within  to  the 
Bank  of  Liverpool,  or  order."    M.  k  Co.  informed  B.  k  Co.  that  they 
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had  drawn  bills  upon  them  for  tbe  cargo  on  their  account  by  the 
Charlotte,  and  desired  them  to  insure  the  cotton.  M.  &  Co.  also  sent 
to  B.  &  Co.  an  abstract  invoice,  which  stated  that  the  cotton  was 
shipped  by  M.  k  Co.  on  board  the  Charlotte  for  Liverpool  "by  order 
and  for  account  and  risk  of  B.  k  Co.  there,  and  ivddressed  to  order." 
M.  k  Co.  afterwards  sent  a  full  invoice,  stating  that  the  cotton  was 
♦4121   *s^^PP®^  ^^^  Liverpool  "by  order  and  for  account  of  B.  k  Co. 

^  there,  and  to  them  consigned."  M.  &  Co.  not  having  suffi- 
cient funds  of  B.  k  Co.  to  pay  for  the  cotton,  sold  the  bills  to  a  bank 
at  Charleston,  and  delivered  to  the  bank  the  bill  of  lading  so  endorsed, 
as  a  security  for  payment  of  the  bills,  which  were  dishonoured,  and 
taken  up  by  M.  k  Co.  B.  k  Co.  became  bankrupt  before  the  arrival 
of  the  vessel ;  and  on  its  arrival  M.  &  Co.,  by  their  agent,  claimed  to 
stop  the  cargo  in  transitu,  and  it  was  afterwards  stored  in  the  ware- 
house of  the  defendants.  The  assigns  of  B.  &  Co.  having  brought 
detinue,  the  defendants  traversed  the  possession  of  the  assignees,  and 
also  set  up  the  right  of  M.  k  Co.  as  against  them.  It  was  held, — 
first,  that  the  property  in  the  cotton  did  not  vest  absolutely  in  B.  k 
Co.,  nolwitlistanding  the  delivery  on  board  their  ship :  for,  by  the  terms 
of  the  bill  of  lading,  M.  k  Co.  reserved  to  themselves  a  jus  disponendi 
of  the  goods,  which  the  master  acknowledged  by  signing  the  bill  of 
lading  making  the  cotton  deliverable  to  their  order  or  assigns,  although 
by  so  doing  the  master  might  have  exceeded  his  authority, — secondly, 
that  M.  k  Co.  did  not  by  their  endorsement  and  delivery  of  the  bill 
of  lading  to  the  bank  divest  themselves  of  their  property  in  or  posses- 
sion of  the  goods.  Here,  the  mate's  receipts  were  given  in  the  plain- 
tiff's name.  It  is  clear,  therefore,  that  he  meant  to  adopt  the  later 
practice,  and  to  have  the  bill  of  lading  made  deliverable  to  himself  or 
order,  that  he  might  make  use  of  it  for  his  further  security.  The  fact 
of  the  plaintiff  being  agent  for  De  Mattos  is  no  doubt  a  circumstance 
that  is  not  to  be  lost  sight  of.  But,  in  the  sense  of  being  the  person 
who  put  the  goods  on  board,  he  is  in  the  same  condition  as  if  he.had 
been  an  ordinary  unpaid  vendor.  For  this  the  case  of  Feise  v,  Wray,  3 
East  93,  is  an  authority,  though  that  was  a  case  of  stoppage  in  transitu. 
*4.ni   *'^^^®'*®»  ^  trader  in  London  gave  an  order  to  his  correspotident 

^  abroad  to  ship  him  certain  goods,  which  the  latter  procured 
upon  his  own  credit,  without  naming  the  trader  here,  and  shipped  to 
him  at  the  original  price,  charging  only  his  commission:  and  it  was 
held  that  the  correspondent  abroad  was  so  far  a  vendor,  as  between 
him  and  the  trader  here,  that,  on  the  bankruptcy  of  the  latter,  he 
might  stop  the  goods  in  transitu  by  procuring  the  bill  of  lading  from 
the  bankrupt's  brother, — and  this  though  the  trader  here  had  before 
his  bankruptcy  accepted  bills  drawn  on  him  by  his  correspondent  for 
the  value  of  the  goods.  The  fact  of  the  plaintiff's  being  agent  was 
one  which  under  the  circumstances  the  jury  rightly  disregarded.  As 
to  the  conversion, — I  think  that  was  complete  when  the  vessel  sailed 
away  with  the  plaintiff's  goods  on  board.  And,  as  to  the  damages, 
the  value  of  the  salt  at  Liverpool  at  the  time  of  the  conversion  was 
indisputably  the  proper  measure  of  damages;  and  there  is  nothing  in 
the  affidavits  to  warrant  us  in  disturbir  g  the  verdict  on  that  ground. 
KEATING,  J.,  concurred.  Bule  refused. 
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•CLUBB  V.  HUTSON.    Jan.  19.  [HU 

A  promiisory  note  giren  in  eontidention  of  tbe  payee's  forbearing  to  proseente  a  charge 
igainit  the  maker,  of  obtaining  money  by  false  pretences,  is  illegal,  and  cannot  be  enforced. 

This  was  an  action  bj  the  payee  against  the  maker  of  a  promissory 
note. 

The  defendant  pleaded,  amongst  other  pleas,  that,  before  the  making 
of  the  note,  the  plaintiff  had  preferred  a  charge  against  the  defendant 
of  obtaining  money  by  false  pretences,  and  that,  in  consideration  of 
the  plainti^'^s  consenting  to  withdraw  the  charge  and  abstain  from 
prosecuting  the  same,  the  defendant  agreed  to  give  him  10/.  and  the 
])romissory  note  declared  on  (for  202.),  and  that  the  charge  was  there* 
upon  abandoned. 

At  the  trial  before  Willes,  J.,  at  the  first  sitting  at  Westminster 
iQ  this  Term,  the  plea  being  proved,  the  learned  Judge  directed  a 
verdict  to  be  entered  for  the  defendant,  reserving  to  the  plaintiff  leave 
to  move. 

ReynoIdSj  accordingly,  obtained  a  rule  nisi  to  enter  a  verdict  for  the 
plaintiff^  on  the  ground  that  the  consideration  for  the  note,  as  stated 
in  the  fifth  plea,  was  not  illegal.  He  relied  on  Drage  v.  Ibberson,  2 
Esp.  N.  P.  C.  643. 

H.  Matthews  now  showed  cause. — This  case  is  decided  by  Keir  v, 
Leeman,  6  Q.  B.  308.  It  was  there  held,  that  the  law  will  permit  a 
compromise  of  any  ofience,  though  made  the  subject  of  a  criminal 
prosecution,  for  which  offence  the  injured  party  might  recover  damjvges 
in  an  action ;  but  that,  if  the  ofience  is  of  a  public  nature,  no  agree- 
ment can  be  valid  that  is  founded  upon  the  consideration  of  stifling  a 
prosecution  for  it.  Therefore,  although  the  party  injured  may  law- 
fully compromise  an  indictment  for  a  common  *assauUf  an  1-^41  * 
agreement  to  pay  the  costs  of  a  prosecution  for  assault  on  the  ^ 
plaintift*  and  riot,  and  of  an  action  for  unlawful  levy  under  a  fi.  fa,, 
which  agreement  was  founded  partly  on  compromise  of  the  prosecu- 
tion and  partly  on  an  undertaking  to  withdraw  the  execution  under 
the  fi.  fa.,  was  held  to  be  altogether  invalid,  as  grounded  on  an  illegal 
consideration, — although  the  compromise  of  the  prosecution  was 
entered  into  with  the  leave  of  the  Judge  before  whom  the  indictment 
came  on  for  trial.  The  judgment  of  the  Court  of  Queen's  Bench  in 
that  case  was  affirmed  on  error ;  upon  which  occasion  all  the  authori- 
ties were  carefully  reviewed:  and  Tindal,  C.  J.,  in  delivering  the 
judgment  of  the  Court,  says:  "It  seems  clear,  from  the  various 
authorities  brought  before  us  on  the  argument,  that  some  misdemean- 
ors are  of  such  a  nature  that  a  contract  to  withdraw  a  prosecution  in 
respect  of  them,  and  to  consent  to  give  no  evidence  against  the  parties 
accused,  is  founded  on  an  illegal  consideration.  Such  was  the  case 
of  Collins  t*.  Blantern,  2  Wils.  S-^l,  347,  which  was  the  case  of  a 

Erosecution  for  perjury.  It  is  strange  that  such  a  doubt  should  ever 
ave  been  raised.  A  contrary  decision  would  have  placed  it  in  the 
power  of  a  private  individual  to  make  a  profit  to  himself  by  doing  a 
great  public  injury.    It  is  difficult  to  comprehend  the  case  of  John^son 
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V.  Ogilby,  3  P.  Wms,  277,  279.  There,  a  prosecution  for  a  fraud  was 
suppressed,  and  that  suppression  made  the  consideration  for  an  agree- 
ment to  pay  money.  The  distinction  between  felony  and  misdemeanor 
seems  to  have  been  the  foundation  of  the  decision,  if  it  was  made,  by 
iiord  Talbot, — a  distinction  overruled  in  Collins  v.  Blantern,  whicli 
was  decided  at  a  later  period.  It  is  not,  indeed,  at  all  clear  that  tbe 
indictment  for  the  fraud  was  compromised,  as  a  part  of  the  agreement, 
or  that  the  fraud  was  an  indictable  one:  and  perhaps  the  case  may  be 
*4181  *^^  explained.  If  not,  it  cannot,  we  conceive,  be  sustained  as 
^  law."  After  observing  upon  Drage  v.  Ibberson,  2  Esp.  N.  P, 
C.  643,  his  Lordship  adds, — '*But  there  is  a  class  of  cases,  such  as 
Beeley  v.  Wingfield,  11  East  46,  and  Baker  v.  Townshend,  7  Taunt 
422,  tf.  B.  Moore  120,  which  do  not  at  all  break  in  upon  sound  prin- 
ciples. These  are  cases  where  the  private  rights  of  the  injured  party 
are  made  the  subject  of  agreement,  and  where,  by  the  previous  con- 
viction of  the  defendant,  the  rights  of  the  public  are  also  preserved 
inviolate.  As  Gibbs,  C.  J.,  in  the  latter  case,  well  observes,  *the 
parties  have  referred  nothing  but  what  they  have  a  right  to  refer. 
They  have  referred  the  several  assaults'  (by  which  we  understand 
him  to  mean,  their  several  rights  to  damages  for  those  assaults): 
*  these  may  be  referred.  They  have  referred  the  right  of  possession : 
that  may  be  referred.  The  reference  of  all  matters  in  dispute  refers 
all  other  their  civil  rights  ;'  which  words  show  our  previous  interpreta- 
tion to  be  correct."  And,  in  conclusion,  his  Lordship  says :  •'  We 
have  no  doubt,  that,  in  all  offences  which  involve  damages  to  an 
injured  party  for  which  he  may  maintain  an  action,  it  is  competent 
for  him,  notwithstanding  they  are  also  of  a  public  nature,  to  compro- 
mise or  settle  his  private  damage  in  any  way  he  may  think  fit."  That, 
it  is  submitted,  is  a  decisive  authority  in  favour  of  the  validity  of  this 
plea. 

.  Reynolds,  in  support  of  his  rule. — Obtaining  money  by  false  pre- 
tences is  a  private  misdemeanor.  [Erle,  C.  J. — It  is  on  the  borders 
of  larceny.]  Drage  v.  Ibberson  was  a  case  of  obtaining  goods  by  false 
pretences:  and  Lord  Kenyon  said  "he  should  adhere  to  the  class  of 
oases  which  held  that  the  consideration  being  the  settling  a  misde- 
meanor, might  be  good  in  law."  The  rule  is  thus  laid  down  in  Byles 
*4171  ^^  Bills,  8th  edit.  *p.  125 :  •*  Considerations  impeding  the  course 
^  of  public  justice,  as,  dropping  a  criminal  prosecution  for  afelony 
or  a  public  misdemeanor,  or  suppressing  evidence,  are  illegal  con- 
siderations,"— citing  Nerot  v.  Wallace,  3  T.  R.  17,  Fallowes  v.  Taylor, 
7  T.  R.  475,  Edgecombe  v.  Rodd,  5  East  294.  "But  it  has  been  held 
that  compounding  a  private  misdemeanor  is  a  good  consideration  for 
a  note," — citing  Drage  v.  Ibberson.  2  Esp.  N.  P.  C.  643,  and  Coppock 
v.  Bower,  4  M.  &  W.  361.t  No  man  is  bound  to  prosecute  for  a  mis- 
demeanor. The  remedy  is  substantially  for  the  benefit  of  the  person 
who  is  injured  by  it. 

Erle,  C.  J. — It  is  to  the  interest  of  the  public  that  the  suppression 
of  a  prosecution  should  not  be  made  matter  of  private  bargain.  I 
think  the  obtaining  money  by  false  pretences  is  not  one  of  the  misde- 
meanors in  which  the  personal  interest  of  the  aggrieved  party  alone 
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is  coucerned.     The  case  of  Eier  v.  Leeman,  6  Q.  B.  308,  9  Q.  B.  371, 
appears  to  me  to  be  a  decisive  authority  in  favour  of  this  defence* 
The  rest  of  the  Court  concurring, 

Rule  discharged.(a) 

(a)  8m  Ward  v.  Lloyd,  7  Scott  N.  R.  499. 

The  rule  of  the  common  law,  that  and  Bot  the  public :  Faj-  et  ai.  v.  Oat- 

the  sappresaion  of  a  proaecution  for  lej  et  al.,Q  Wise.  55;  and  makes  valid 

crime  shall  not  form  the  consideratioD  an  agreement  for  such  compounding : 

of  a  contract,  is  well  established  in  Byles  on  Bills  [105];  Chittj  on  Con- 

Eagland  and  the  United  States.  tracts  673. 

[Cases  of  promissory  notes  given  to  Tindal,  C.  J.,  in  the  case  of  Kerr  v. 

compound  felony,  and  held  void :  Bell  Leeman,  cited  in  the  text,  regards  this 

V.  Wood,   1   Buy.   249 ;    Plumer   v.  exception  as  based  rather  on  dicta  than 

Smith,  5  N.  Hamp.  553;   given   to  decisions,   remarking   that   were    the 

•uppress  supposed  felony,  and  to  pur-  point  res  integra,  no  compromise  of  a 

chase  the  silence  of  witnesses :   see  crime  would  be  held  to  be  a  legal  con- 

Sharswood,  J.'s  note  to  Byles  on  Bills  sideration.   Judge  Storj  refers  in  terms 

[105].   Notes  given  to  suppress  felony  of  almost  equivalent  force  to  the  prin- 

are  not  void  when  given  from  motives  oiple:  '^  Where  an  act  occasioning  only 

of  affection,  not  gain:  Bell  v.  Wood,  private  injury,  though  criminal  in  it- 

t¥pra;  Ward  v.  Allen,  2  Mete.  53.  self,  has   been   already  committed,  a 

Such  notes  are  void  in  the  hands  of  a  contract  under  seal  to  make  satisfaction 

bona  fide   endorsee:    Bell   v.  Wood;  therefor  to  the  individual  injured,  in 

eontray  Clark  v.  Becker,  14  N.  Hamp.  consideration  of  a  waiver  of  prosecu- 

44.    Defence  to  such  notes,  its  nature,  tion,  would  teem  to  be  good/'     Thus,  a 

■od  how  pleaded :  Catlin  v.  Henton,  9  bond  given  to  a  person  injured  by  an 

Wise.  476 ;  Steuben  County  Bank  v.  assault  and  battery  to  make  satisfac- 

Mathewson,  5  Hill  249 ;  see,  also,  Mat-  tion,  and  to  prevent  prosecution,  has 

locks  V.  Owen,  5  Verm.  42 ;  Smith  been  held  to  be  valid :  Price  v,  Sum- 

9,  Richards,  29  Conn.  232;  People  v.  mers,  2  South.  578;  but  Southard,  J., 

Bishop,  5  Wend.  10;  Town  of  Harris-  in  this  case  expressed  a  doubt  as  to  its 
burg  V.  Sumner,  9  Verm.  23;  Story  .  validity.    *^But  this  exception  seems  to 

on  Hills,  §  186 ;  1  Pars,  on  Bills  196,  be  doubtful,  and  at  all  events  only  ap- 

215 ;  Roll  V.  Raquet,  Ohio  Rep.  Cond.  plies  to  cases  where  the  misdemeanor 

842 ;  Shaw  v,  Keed,  30  Maine  105 ;  b  purely  personal  :*'  1  Story  on  Contr. 

Hert  V.  Cooper,  41  N.  Hamp.  115;  §569.     In  Gardner  v.  Maxey,  9  B. 

Cameron  v.  McFarland,   2  Car.  Law  Monr.  90,  the  Court  spoke  question- 

R.  415;  Commonwealth  v.  Pease,  16  ingly  of  the  principle.     In  Corley  v. 

Maes.  91.  Williams,  1  Bailey  588,  it  was  held 

A  oonveyanoe  of  land  was  held,  that  a  promissory  note  was  void  which 

however,  not  to  be  avoided,  because  had  been  made  in  settlement  of  an 

nade  in  consideration  of  the  suppres-  assault;  and  in  Vincent  v.  Groom,  1 

sioo  of  a  felony :  Inh.  of  Worcester  v.  Yerg.  430,  that  such  a  note  is  void 

Eaton,  11  Mass.  368.]  unless  made  by  leave  of  Court:  see 

Scarcely  so    fully  recognised,  ap-  also  Chitty  on  Bills  [84].     In  Jones  v. 

proved,  or  understood,  is  the  single  Rice,  18  Pick.  440,  2  Benn.  &  Heard 

exception  of  which  the  rule  admits,  Lead.  Cr.  Cases  278,  the  validity  of 

that  allows  the  compromise  of  such  this    exception    seems    flatly  denied. 

as  affect  the   adividual  Prosecutions  for  bastardy  may  be  com* 
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pounded,  being  of  a  civil  character,  given  to  pay  for  the  private  injury  ai 
although  criminal  in  form :  Barter  c;.    having  been  obtained  under  circum* 

Johnson,  16  Ind.  271,  Parker  v.  Way,  stances  calculated  to  obstruct  the  coarse 

15  N.  Hamp.  45;  Hort  v.  Cooper,  41  of  public  justice:"  1  Bishop  on  Cr. 

Id.   115;    Holcomb    v.   Stimpson,   8  Law,  §  505. 

Verm.  144 ;  Robinson  v,  Crenshaw,  2  From  the  above  citations  it  would 
Stewart  k  Paterson  276.    Alitor,  when  appear,  that  according  to  the  principle 
criminal,  Smith  v.  Burney,  32  Verm,  of  the  common  law,  no  felony  nor  mis- 
282;  Maurer  v,  Mitchell,  9  W.  &  S.  demeanor  affecting  the  public  can  be 
71.     The  compounding  of  such  prose-  compounded,   and    strictly    speaking, 
cuttons  in  Pennsylvania  was  permitted  every  misdemeanor  is  a  public  wroog. 
by  statute  as  well  as  of  those  for  as-  If  it  involves  a  private  wrong  the  latter 
sault  and  battery;   the   principle  of  is  distinct,  and  may  be  satisfied  and 
these  acts  was  further  developed  in  the  settled ;  but  over  the  public  right  of 
Penal  Code  of  Pennsylvania,  and  any  prosecution  the  injured  individual  caa 
'*  misdemeanor  to  the  injury  and  dam-  have  no  control.     It  is  thought  the 
age  of  the  party  complaining,  and  not  leaning  of  the  Courts  in  England,  and 
charged  to  have  been  done  with  intent  still  more  in  America,  is  against  the 
to   commit  a  felony,  and   for  which  existence  of  any  exception  (other  per- 
there  shall  also  be  a  remedy  by  action,"  haps  than  a  simple  assault)  to  the  rale, 
may   be   compromised :   Act  of   31st  that  the  compounding  of  crime  shall 
March,  1860,  §  9,  Purd.  Dig.   251,  not  form  the  consideration  for  a  con- 
pi.  9.     See  3  Rev.  Stat,  of  New  York  tract.     A  compromise,  however,  made 
1021,   1022.      The   compounding   of  in  compliance  with  the  Penal  Code  of 
felonies  is  punished  in  the  same  Act,  Pennsylvania,  above  cited,  would,  it  is 
§  10,  Purd.  Dig.  218,  pi.  12.  believed,  be  a  legal  consideration  con- 
It    appears    that   **  in   all  offences  sistent  with  the  ruling  in  Maurer  v. 
which  involve  damages  to  an  injured  Young,  9  W.  &  S.  71,  under  our  Act 
party  for  which  he  may  maintain  an  permitting  the  settlement  of  cases  of 
action,  it  is  competent  for  him,  notwith-  bastardy :  "  thus  the  offence,  like  as- 
standing  they  are   also  of  a   public  sault  and  battery,  with  which  it  was 
nature,  to  compromise   or  settle   his  associated  in  that  statute,  becomes  little 
private  damage  in  any  way  he  may  more  than  a  private  wrong,  and  when 
think  fit.     It  is  said  indeed,  that  in  the  Legislature  authorized  the  parties 
the  case  of  an  assault,  he  may  also  to  treat  it    as    such   between  them- 
undertake  not  to  prosecute  on  behalf  selves,  the  contract  certainly  became 
of  the  public ;  bvt  we  are  not  disposed  legal  as  far  as  they  were  individually 
to  extend  this  an jf  further:"  Kerr  t;.  concerned:*'     Gibson,   C.   J.     What 
Leeman,  supra.  misdemeanors  may  be  thus  compro- 
This  right  of  the  injured  party  to  mised  under  the  Code  other  than  as- 
settle  his  private  damage,  cannot  be  saults,  it  is  difficult  to  determioe. 
exercised  so  as  to  interfere  with  his  The  case  of  Shaw  v,  Spooner,  9  N. 
public  duty  of  denouncing  crime  :  "  it  Hamp.  197,  presents  a  point  similar 
is  sometimes  a  nice  question  of  fact  to  that  in  the  text.     See  also  Shaw  v. 
whether  the  amends  taken  were  not  Read,  30  Maine  105. 
intended  to  operate  as  a  compounding  See  notes  of  Hare  and  Wallace  to  1 
of  the  public  offence.     So,  it  is  some-  Smith's  Lead.  Cas.   (last  edition)  p. 
times  a  nice  question  of  law,  whether  619,  Collins  •.  Blantern ;  Mr.  Rawle'i 
the  Court  will  enforce  an  obligation  note  to  Smith's  Law  of  Contracts  108. 
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SKILTON  V.  SYMONDS.    Jan.  27. 

Where  a  deed  of  composition  QDder  s.  192  of  the  Bankrnptoy  Aet,  1861,  has  been  dnlj  regii- 
tercd,  but  has  become  unavailing  by  reason  of  the  failaro  of  the  debtor  to  carry  out  the 
srrani^ement,  the  application  for  leave  to  issue  execution  against  his  property  or  person  under 
1. 198  must  be  made  to  the  Court  of  Bankruptcy. 

The  defendant  had  entered  into  a  deed  of  composition  with  his 
creditors  under  the  192 1  section  of  the  Bankraptcy  Act,  1861  (24  &  25 
Vict.  c.  134),  by  which  they  released  him  from  their  several  debts  in 
consideration  of  his  engagement  to  pay  a  composition  of  2s.  6d.  in  the 
pound  by  instalments  at  three  and  six  months.  The  deed  was  regis- 
tered and  a  certificate  of  registration  duly  obtained  under  the  198th 
section  of  the  Act.  The  defendant  having  failed  to  pay  the  instalments, 
pursuant  to  his  covenant, 

OriffUSy  on  a  former  day  in  this  term,  obtained  a  rule  calling  upon 
him  to  show  why  the  plaintiff  should  not  have  the  leave  of  this  court, 
under  the  above-mentioned  section,  ''  to  make  the  judgment  obtained 
by  him  in  this  action  available  by  execution  by  fi.  fa.  or  ca.  sa.,  not- 
withstanding the  registration  of  the  deed  of  composition  by  the  defend- 
ant, he  the  defendant  not  having  paid  or  tendered  to  the  plaintiff  and 
others  the  ^rst  instalment  payable  under  the  said  deed  when  due." 
He  referred  to  the  198th  section,  which  enacts,  that,  *'  after  notice  of 
the  filing  and  registration  of  such  deed  [a  deed  under  s.  192]  has  been 
given  as  aforesaid  [under  s.  198],  no  execution,  sequestration,  or 
other  process  against  the  debtor's  property  in  respect  of  any  debt,  and 
no  process  against  his  person  in  respect  of  any  debt  other  than  such 
process  by  writ  or  warrant  as  may  be  had  against  a  debtor  about  to 
dei)art  out  of  England,  shall  be  available  to  any  creditor  or  claimant, 
xcilhout  leave  of  the  court:  and  a  certificate  of  the  filing  and  registration 
of  such  deed  under  the  hand  of  the  chief  registrar  and  the  seal  of  the 
Court  shall  be  available  to  the  debtor  for  all  purposes  as  a  *pro-  r^A-iQ 
tection  in  bankruptcy."  The  question  was  whether  that  meant  ^ 
the  leave  of  the  Court  out  of  which  the  process  issued,  or  the  leave  of 
tlu^  Court  of  Bankruptcy,  Referring  to  the  interpretation  clause  of  the 
Bankruptcy  Act,  lb61,  s.  229,  which  declares  that  "  the  Court"  shall 
mean  the  Court  in  London,  or  any  country  District  Court,  or  any 
County  Court  acting  under  this  Act,  according  as  such  several  con- 
structions shall  be  consistent  with  the  context,"  it  would  seem  that 
the  leave  of  the  Court  of  Bankruptcy  was  intended :  but,  on  the  other 
hand,  it  might  be  urged  that  the  Court  of  Bankruptcy  would  have  no 
power  to  interfere  with  the  process  of  the  superior  Courts  at  Westmin- 
ausr.  [Keating,  J. — The  Lord  Chancellor  has  held  that  the  debtor 
inust  apply  ibr  his  discharge  to  the  Court  out  of  which  the  process 
issues.  Erle,  C.  J. — And  that  was  the  inclination  of  this  Court  in 
Leigh  V.  Pcndlebury,  15  C.  B.  N.  S.  819,  820,  109.]  Acting  upon 
at  principle,  the  Court  of  Bankruptcy  has  refused  to  discharge  a  party. 

Kentaley  now  showed  cause. — This,  which  is  the  first  application  of 
the  kind  which  has  been  made  in  full  Court,  is  in  effect  an  attempt  to 
revoke  or  annul  an  order  of  protection  in  bankruptcy.  The  deed, 
which  has  been  executed  and  duly  registered,  is  good  upon  the  face  of 
U:  and  no  fraud  is  suggested, — the  only  objection  which  can  be  urged, 
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being,  that  the  debtor  has  failed  to  pay  or  tender  the  composition 
instalments.  [Eblb,  C.  J. — The  release  is  conditional  only  upon  the 
instalments  being  paid  or  tendered.  The  contention  on  the  part  of  the 
creditor,  is,  that  the  deed,  though  valid  at  first,  has  become  inoperative 
by  reason  of  the  non-performance  of  a  condition  subsequent.  If  the 
deed  were  altogether  void,  no  doubt  we  might  interfere.  Williams, 
♦4.9m   ^' — ^^^  ^^  order  as  is  sought  by  this  *motion  was  made  by 

J  Pollock,  C.  B.,  at  Chambers,  in  a  case  of  Daniels  v.  Gladstone.] 
It  is  submitted  that  this  is  not  the  proper  Court  in  which  to  try, 
-whether  or  not  the  bankrupt  has  acted  properly.  "  The  Court'*  in  s.  198 
must  mean  the  Court  of  Bankruptcy :  no  ether  Court  is  mentioned  or 
referred  to  in  that  section :  and  wherever  the  legislature  has  intended  to 
preserve  the  jurisdiction  of  the  superior  Courts  of  common  law,  it  has 
done  so  in  express  terms.  This  is  manifest  from  the  197th  section,  which 
enacts,  that,  '*  from  and  after  the  registration  of  every  such  deed  or 
instrument  in  manner  aforesaid,  the  debtor  and  creditors  and  trustees, 
parties  to  such  deed,  or  who  have  assented  thereto  or  are  bound  thereby, 
.shall  in  all  matters  relating  to  the  estate  and  effects  of  such  debtor  be 
subject  to  the  jurisdiction  of  the  Court  of  Bankrvptcy^  and  shall 
respectively  have  the  benefit  of  and  be  liable  to  all  the  provisions 
of  this  Act,  in  the  same  or  like  manner  as  if  the  debtor  had  been 
adjudged  a  bankrupt,  and  the  creditors  had  proved,  and  the  trustees 
had  been  appointed  creditors'  assignees  under  such  bankruptcy;  and 
the  existing  or  future  trustees  of  any  such  deed  or  instrument,  and 
the  creditors  under  the  same,  shall,  as  between  themselves  respectively, 
and  as  between  themselves  and  the  debtor,  and  against  third  persons, 
have  the  same  powers,  rights,  and  remedies  with  respect  to  the  debtor 
and  his  estate  and  effects,  and  the  collection  and  recovery  of  the  same, 
as  are  possessed  or  may  be  used  or  exercised  by  assignees  or  creditors 
with  respect  to  the  bankrupt,  or  his  acts,  estate,  and  effects,  in 
bankruptcy;  and,  except  where  the  deed  shall  expressly  provide 
otherwise,  the  Court  shall  determine  all  questions  arising  under  the 
deed,  according  to  the  law  and  practice  in  bankruptcy,  so  far  as  they 
may  be  applicable,  and  shall  have  power  to  make  and  enforce  all  sach 
*4*>n  ^''^®''^  ®^  ^^  would  be  authorized  to  do  if  the  *debtor  in  such 

^  deed  had  been  adjudged  bankrupt,  and  his  estate  were 
administered  in  bankruptcy."  Throughout  that  section,  "the  Court" 
evidently  means  the  Court  of  Bankruptcy.  Is  not  this  "a  question 
arising  under  the  deed  ?"  If  the  debtor  has  in  any  way  misconducted 
himself,  the  Court  of  Bankruptcy  may  revoke  his  protection:  and  this 
Court  will  leave  the  creditor  to  that  remedy,  and  will  not  lend  itself 
to  a  motion  the  manifest  object  of  which  is  to  enable  the  sheriff  to 
escape  the  peril  of  an  action.  In  Ex  parte  Godden,  In  re  Shettle,  32 
Law  J.,  Bankruptcy,  37, 1  De  Gex,  Jones  k  S.  260,  Mr.  Commissioner 
llolroyd  having  ordered  the  release  of  the  debtor,  on  a  deed  of 
composition  being  registered,  on  appeal  to  the  Lords  Justices,  Lord 
Justice  Knight  Bruce  said :  *'In  this  case,  which  is  one  of  an  appeal 
from  a  most  able  and  experienced  commissioner,  several  points  have 
been  argued.  One  is,  as  to  jurisdiction,  with  regard  to  which  it  was 
contended  that  the  learned  commissioner  had  not  the  power  to  make 
the  order  or  to  entertain  the  application  in  which  it  was  made,  there 
not  having  been  an  actual  bankruptcy.  That  is  a  point  which  is 
certainly  open  to  a  difference  of  opinion.    My  opinioOi  on  looking  at 
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sections  192  and  198,  and  other  parts  of  the  Act  of  1861,  is,  that  the 
commissioner  has  jurisdiction,  that  it  is  not  necessary  to  apply  to  a 
judge  of  one  of  the  Courts  at  Westminster,  and  that  the  appellant's 
objection  as  to  this  point  is  not  well  founded,  though  I  do  not  feel 
confident  upon  it.  I  will  assume,  however,  that  the  respondent  is  so 
far  right."  In  Ex  parte  Morrison,  In  re  Clun,  33  Law  J.,  Bankruptcy, 
47,  where  a  debtor  having  no  assets  executed  a  statutory  composition- 
deed  for  the  mere  purpose  of  defeating  a  creditor  who  had  recovered 
judgment  against  him,  the  Lord  Chancellor,  acting  nnder  the  198th 
section,  on  appeal  against  an  order  of  Mr.  Commissioner  Fane,  gave 
leave  to  *the  creditor  to  issue  execution  on  his  judgment,  r^^oo 
notwithstanding  the  deed;  saying, — "The  assignment  was  a  ^ 
mockery,  for  there  was  actually  nothing  to  assign,  and  it  was  impossible 
it  could  be  for  the  benefit  of  the  creditors."  Walter  v.  Adcock,  21  L. 
J.,  Exch.  880,  7  Hurlst.  &  N.  641,t  was  also  referred  to. 

Griffiis,  in  support  of  his  rule. — This  is  a  question  of  great  import- 
ance. There  is  a  case  now  pending  in  the  Queen's  Bench,  in  which 
the  Court  has  taken  time  to  consider  whether  or  not  the  sheriff  is  lia- 
ble to  an  action  for  refusing  to  arrest  a  party  under  a  ca.  sa.,  where 
the  deed  had  subsequently  been  held  to  be  void.  [Eblb,  C.  J. — You 
mav  assume  that  the  Court  will  do  all  it  can  to  protect  the  sheriff, 
and  that  primfi  facie  the  sheriff  would  have  a  right  to  rely  on  the 
debtor*s  protection.]  The  Court  of  Bankruptcy,  it  is  submitted,  can 
have  no  right  to  interfere  in  any  way  with  the  process  of  this  Court. 
Under  the  Bankruptcy  Act,  1861,  whatever  the  form  of  the  deed,  if 
the  affidavit  of  its  execution  be  duly  made  under  the  provisions  of  s. 
192,  and  a  certificate  of  registration  granted,  it  protects  the  debtor 
from  all  process.  [Willes,  J. — I  cannot  think  that  the  registrar  would 
file  a  deed  which  is  obviously  bad  upon  the  face  of  it.]  The  registrar 
has  no  power  to  reject  a  deed  which  comes  accompanied  by  the  requi- 
site affidavit.  It  is  admitted  that  this  deed  is  now  inoperative,  so  that 
it  could  not  be  set  up  in  answer  to  an  action  for  the  debt.  There  is 
no  provision  in  the  Bankruptcy  Act  enabling  that  Court  to  set  aside 
the  certificate  of  registration:  it  can  only  investigate  the  debtor^s 
rights  to  property,  if  any.  The  order  made  by  Pollock,  C.  B.,  in  Dan- 
iels V,  Gladstone  was  not  appealed  against.  In  a  case  of  Re  Harwood, 
7  Law  Times  (N.  S.)  171,  the  debtor  having  been  arrested  upon  pro- 
cess issuing  out  of  one  of  the  Courts  at  *  Westminster,  Mr.  r^Ao^ 
Commissioner  Fonblanque  held  that  the  application  for  his  '- 
release  must  be  made  to  the  Court  out  of  which  the  process  issued, 
[WiLLBS,  J. — That  is  a  totally  different  matter.  Either  Court  may  dis- 
charge the  party  from  custody.  It  is  the  common  course,  where  a 
party  claims  to  be  p  rivileged  from  arrest,  to  apply  for  his  discharge 
either  to  the  Court  whose  privilege  is  violated,  or  to  the  Court  whose 

f>roce8s  is  used  in  violation  of  the  privilege.]  In  Baerselman  v.  Lang- 
aods,  3-k  Law  J.,  Exch.  8,  the  Court  of  Exchequer  held  that  a  debtor 
arrested  on  a  ca.  sa.  afler  executing  a  2ood  deed  of  arrangement  under 
8. 192.  is,  according  to  s.  198,  entitled  to  his  discharge  from  custody 
oa  the  deed  being  duly  registered,  [Erle,  C.  J. — We  are  all  agreed 
as  to  the  power  to  discharge  the  debtor.  Here,  the  sheriff  is  asking 
this  Court  for  advice.  If  we  have  no  jurisdiction,  our  order  would  be 
merely  delusive.]     The  Court  of  Bankruptcy  cannot  exercise  an/* 
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control  over  the  process  of  this  Court.  And,  when  the  198th  section 
says  that  no  process  against  the  property  or  the  person  of  the  debtor 
shall  be  available  to  any  creditor  without  leave  of  the  Courts  it  must 
necessarily  mean  the  leave  of  the  Court  out  of  which  the  process  issues, 
which  Court  alone  can  exercise  jurisdiction  over  such  process. 

Erle,  C.  J. — I  am  of  opinion  that  this  rule  should  be  discharged. 
The  Bankruptcy  Act,  1861,  has  enacted,  that,  where  a  deed  framed  in 
compliance  with  the  provisions  and  conditions  of  the  192d  section  has 
been  registered,  and  all  the  requirements  of  the  statute  have  been  duly 
complied  with,  the  debtor  and  nis  property  shall  be  protected  from  all 
process.  Tlie  words  are,  that,  after  notice  of  the  filing  and  registration 
of  such  deed,  no  execution,  sequestration,  or  other  process  against  the 
*4241  ^^'^^^^'^  property,  in  respect  of  any  debt,  *ana  no  process  against 
-•  his  person  in  respect  of  any  debt,  other  than  such  process  by 
writ  or  warrant  as  may  be  had  against  a  debtor  about  to  depart  out 
of  England,  shall  be  available  to  any  creditor  or  claimant,  without 
have  ^  tiie  Court,  The  question  is,  what  Court  do  these  words  refer 
to.  The  clauses  to  which  our  attention  has  been  called,  and  especially 
the  interpretation  clause,  to  my  mind  clearly  show  that  they  refer  to 
the  Court  of  Bankruptcy.  That  Court  would  have  power  to  suspend 
the  debtor's  protection,  without  at  all  interfering  with  the  process  of 
this  Court.  It  would  be  merely  removing  an  impediment.  I  am  the 
more  confirmed  in  this  view,  inasmuch  as  our  order  would  afford  the 
sheriff  no  protection :  and  I  see  no  sign  of  any  such  jurisdiction  being 
given  to  this  Court  under  this  statute.  As  Mr.  Kenealey  observed, 
the  Court  of  Bankruptcy  has  a  much  wider  jurisdiction  in  matters  of 
this  sort,  and  has  the  means  of  doing  that  which  is  for  the  substantial 
interest  of  the  creditors  as  well  as  of  the  bankrupt.  Here  is  a  deed 
which  was  valid  at  the  time  of  its  execution,  but  which  has  subse- 
quently become  void  by  reason  of  the  non-payment  of  the  instalments. 
The  Court  of  Chancery,  administering  its  jurisdiction  in  bankruptcy, 
may  make  provision  to  enforce  payment,  and  may  deal  with  the  bank- 
rupt in  a  way  in  which  we  cannot.  For  these  reasons,  it  seems  to  me 
that  the  application  for  leave  to  proceed  under  the  198th  section  must 
be  made  to  the  Court  of  Bankruptcy. 

Williams,  J.,  concurred. 

WiLLESj  J. — As  to  the  power  to  discharge  the  debtor,  I  consider 
that  we  are  bound  by  authority.  The  cases  I  referred  to  as  to  privi- 
lege are  collected  in  1  Archbold's  Practice,  11th  edit.  770,  771,  where 
*4251  ^^"^®''<^^*  *in8tances  are  given,  of  persons  arrested  under  pro- 
^  cess  of  one  Court,  and  discharged  by  another.  As  this  pro- 
tection of  the  debtor  is  in  the  nature  of  a  privilege,  looking  at  the 
very  general  terms  in  which  all  the  powers  and  authorities  of  the 
superior  Courts  of  law  and  equity  are  by  the  first  section  of  the  stat- 
ute conferred  upon  the  Court  of  Bankruptcy,  I  take  leave  to  doubt 
whether,  if  that  Court  thought  fit  to  exercise  the  discretion  of  ordering 
the  release  of  a  debtor  in  custody  under  process  of  one  of  the  superior 
Courts,  the  sheriff  would  not  be  protected  by  it.  But,  at  all  events, 
it  seems  to  me  to  be  quite  clear  that  the  Court  of  Bankruptcy  alone 
has  power  to  grant  leave  to  issue  execution  under  the  198th  section. 

KsATiNQ,  J. — ^I  am  entirely  of  the  same  opinion.    The  Court  of 
Bankruptcy  is  clearly  the  Court  intended  in  s.  198  and  in  the  several 
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gections  in  immediate  connection  therewith.  That  Court  alone  can 
give  leave  to  make  the  process  available  either  against  the  property 
or  the  goods  of  the  debtor. 

Erle,  C.  J. — As  the  rule  asks  for  costs,  it  must  be  discharged  with 
costs.  Rule  accordingly. 


♦HOGG  V.  SKEEN  and  VINCENT.    Jan.  19.         [*426 

1.  To  an  action  by  an  endorsee  af^ainst  A.  and  B.  as  the  aecepton  of  a  bill  of  ezcbange^  B. 
baving  eaffered  jadgment  by  defiaalt,  A.  pleaded  that  he  did  not  accept  the  bill.  At  tbe  trial, 
it  was  proved  that  A.  and  B.  vere  partners,  and  that  tbe  bill  bad  been  accepted  by  B.  in  fraud 
of  tbe  partnership  articles,  without  the  knowledge  of  A.,  and  for  his  own  private  purposes: — 
Held,  that  this  cast  upon  the  plaintiff  the  barthen  of  showing  that  be  gave  value  for  the  bill. 

3.  Musgrave  r.  Drake,  5  Q.  B.  185,  Dav.  A  Mer.  347,  distinguished. 

This  was  an  action  by  the  endorsee  of  a  bill  of  exchange  against 
the  acceptors. 

Vincent,  one  of  the  defendants,  suffered  judgment  by  default.  The 
other  defendant,  Skeen,  pleaded  that  he  did  not  accept  the  bill. 

At  the  trial  before  Willes,  J.,  at  the  sittings  in  London  after  last 
Trinity  Term,  it  appeared  that  the  bill  was  accepted  by  Vincent  in 
the  name  of  the  firm,  but  without  authority  from  his  partner,  and  ia 
violation  of  the  terms  of  the  articles  of  partnership,  which  were  pro- 
duced. There  was  no  evidence  that  the  plaintiff  had  notice  of  the 
partnership  deed  or  that  the  bill  was  not  accepted  for  the  purposes  of 
the  firm :  and  the  only  evidence  that  he  gave  value  for  the  bill,  was, 
the  statement  of  his  attorney  that  he  gave  Vincent  a  check  for  the 
amount  of  the  bill  (which  was  382.  lis.  6(2.)  less  15^.  for  discount. 
The  check,  however,  was  not  produced ;  and  the  plaintiff  was  not 
present  to  explain  the  transaction.  It  did  not  appear  that  the  plain- 
lift' had  ever  had  any  other  dealing  with  the  firm. 

On  the  part  of  the  plaintiff*  it  was  submitted,  that,  to  negative  his 
right  to  recover  upon  the  bill,  it  was  incumbent  on  the  defendant  to 
show  affirmatively  that  the  plaintiff'  knew,  or  had  reason  to  suspect, 
that  it  was  drawn  in  fraud  of  the  partnership,  and  that  be  took  it  with- 
out value. 

The  learned  Judge  left  it  to  the  jury  to  say  whether  or  not  the 
plaintiff"  had  given  value  for  the  bill.     They  found  for  the  defendant. 

C.  Pollochy  in  pursuance  of  leave  reserved  to  him  at  the  trial,  sub- 
ject to  the  condition  that  the  matter  *should  not  go  beyond  this  r^^o^ 
Court,  in  Michaelmas  Term  last,  obtained  a  rule  to  show  cause  '■ 
why  the  verdict  should  not  be  entered  for  the  plaintiff^  on  the  ground 
that,  there  being  no  evidence  as  to  notice  to  the  plaintiff'  or  want  of 
consideration,  the  plaintiff'  was  entitled  to  the  verdict ;  or  for  a  new 
trial,  on  the  ground  that  the  verdict  was  against  the  evidence.  BLe 
referred  to  Musgrave  v.  Drake,  5  Q.  B.  185)  Dav.  &  Mer.  347. 

Oriffits  now  showed  cause. — It  is  clear  that  Vincent  had  no  right  to 
accept  bills  in  violation  of  the  partnership  deed:  and  the  question 
whether  the  plaintiff*  had  given  value  was  a  question  for  the  jury,  and 
that  is  disposed  of  by  their  finding.  On  the  subject  of  notice,  it  \% 
laid  down  in  Byles  on  Bills,  8th  edit.  113,  that  **  a  wilful  and  fraudu- 
lent abstinence  from  inquiry  into  the  circumstances  (and  it  has  even 
been  said  by  the  C;)art  of  Queen's  Bench  that  gross  negligence  may  \m 
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evidence  of  fraud— Goodman  v.  Harvey,  4  Ad.  &  E.  870  (E.  C.  L.  R. 
vol.  81),  6  N.  &  M.  872  (E.  C.  L.  R.  vol.  86),  where  they  are  known 
to  be  such  as  to  invite  inquiry,  will  (if  a  jury  think  that  the  abstinence 
from  inquiry  arose  from  a  belief  or  suspicion  that  inquiry  would  dis- 
close a  vice  in  the  bill)  amount  to  general  or  implicit  notice/' — citing 
Oakley  v.  Ooddeen,  Guild.  C.  P.  Nov.  1861,  Jones  v.  Smith,  1  Hare  55, 
Ware  v.  Lord  Bgmont,  4  De  Gex,  M'N.  &  G.  473,  and  The  Attorney 
General  v.  Stephens,  6  De  Gex,  M'N.  &  G.  111.  [Keating,  J.— That 
question  does  not  arise  here.  The  jury  have  negatived  value.  Erle, 
C.  J. — The  bill  is  shown  to  be  tainted  with  illegality:  and  the  jury 
have  found  that  the  plaintifif  gave  no  value.  We  must  hear  what 
can  be  said  in  support  of  the  rule. 

C  Pollock. — The  acceptance  was  proved :  and  the  plaintiflTs  attor- 
ney proved  that  a  check  was  given  for  the  amount  of  the  bill  less  the 
*4.281  ^^^0^^°^*  ^^  ^^^  *part  of  the  defendant,  it  was  proved  that  the 
J  acceptance  of  the  bill  by  Vincent  was  in  fraud  of  the  partnership 
articles :  but  there  was  no  evidence  upon  the  defendant's  case  of  the 
circumstances  under  which  the  plaintiff  received  the  bill.  Musgrave 
V.  Drake  is  precisely  in  point.  That  was  an  action  by  an  endorsee 
against  the  acceptors  of  a  bill  of  exchange.  One  of  the  defendants 
suffered  judgment  by  default.  The  others  pleaded  that  they  did  not 
accept  It  was  proved  that  all  the  defendants  were  partners,  and  that 
the  defendant  who  had  suffered  judgment  by  default  had  accepted  the 
bill  in  the  name  of  the  firm,  in  fraud  of  the  partnership,  and  not  for 
partnership  purposes:  and  it  was  held  that  such  proof,  without  evi- 
oence  of  knowledge  on  the  part  of  the  plaintiff,  did  not,  under  this 
issue,  oblige  the  plaintiff  to  prove  the  circumstances  under  which  the 
bill  was  endorsed  to  him.  In  giving  the  judgment  of  the  Court, 
Lord  Denman  said:  "We  have  taken  pains  to  ascertain  what,  as 
understood  in  the  other  Courts,  would  be  the  course  at  Nisi  Prius  on 
the  trial  of  such  an  issue  as  this.  We  find  that  the  other  Courts  agree 
in  our  view ;  which  is  this.  Where  issue  is  joined  on  a  plea  of  noa 
accepit,  and  the  proof  offered  of  the  acceptance,  is,  the  signature  of 
the  partner  competent  to  bind  the  firm,  then,  though  the  defendants 
show  that  this  signature  was  a  fraudulent  act  on  the  part  of  such  part- 
ner, yet,  if  the  proof  does  not  affect  the  plaintiff  with  knowledge  of 
the  fraud,  that  does  not  put  the  plaintiff*  to  an  answer,  nor  make  it 
necessary  for  him  to  give  any  explanation  or  account  of  the  trans- 
action." A  distinction  is  there  made  between  a  transaction  which  is 
altogether  fraudulent,  and  an  acceptance  which  is  a  violation  of  the  con- 
tract of  partnership.  [Willes,  J. — The  case  turned  upon  a  point  of 
pleading:  no  question  was  reserved.  Kba.tino,  J. — In  Byles  on 
niAOQi  Sills*  ^1  n<^fce  (w).  it  is  said  that  *"  the  case  of  Grant  v.  Hawkes, 
■^  Chitty  on  Bills  (10th  edit.)  42,  does  not  appear  to  have  been 
brought  to  the  notice  of  the  Court."]  Grant  v,  Hawkes  is  only  to  be 
found  in  Chitty  on  Bills,  and  as  Byles,  J.,  observes,  it  is  distinguish- 
able. The  question  as  to  tbe  amount  of  evidence  required  to  put  the 
plaintiff  to  proof  that  he  has  given  value  for  the  bill,  was  much  dis- 
cussed  in  Smith  v.  Braine,  16  Q.  B.  244  (E.  C.  L.  R.  vol.  71).  But 
here  the  acceptance  was  in  the  ordinary  name  of  the  firm  ;  and  there 
was  nothing  upon  the  face  of  it  to  excite  suspicion.  Then,  as  to  the 
(Evidence.  All  that  the  defendant  proved,  was  that  the  bill  was 
iocepted  in  violation  of  the  partnership  articles  entered  into  between 
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him  and  Vincent  and  without  his  consent.  There  was  nothing  to  show 
that  the  plaintiff  took  it  out  of  the  ordinary  course  of  business; 
[WiLLEB,  J. — It  did  not  appear  that  the  plaintiff  had  had  any  previous 
dealings  with  the  firm.  Unless  he  showed  that  he  had  given  value 
for  the  bill,  therefore,  he  could  have  no  title.]  The  only  defect  in 
the  plaintiff's  case  was,  that  he  had  not  the  check  in  Court  which  his 
attorney  swore  was  given  for  the  bill.  That  clearly  was  not  enough 
to  justify  the  jury  in  coming  to  a  conclusion  which  almost  amounts 
to  a  perverse  verdict. 

Erls,  C.  J. — I  am  of  opinion  that  this  rule  should  be  discharged. 
The  action  is  brought  by  the  holder  of  a  bill  of  exchange  against  the 
acceptors :  and  there  is  a  plea  of  non  accepit  by  one  of  the  defend- 
ants; the  other  having  sufiered  judgment  by  default.    The  evidence 
was,  that  Skeen  and  Vincent  were  partners,  and  that  the  bill  in  ques* 
tioa  was,  in  fraud  of  the  partnership  articles,  accepted  by  Vincent  in 
the  name  of  the  firm,  and  not  for  partnership  purposes.    The  question 
is  whether  that  cast  upon  the  plaintiff  the  burthen  of  proving  that  he  ; 
had  given  value  for  the  bill.    *I  consider  it  to  have  been  estab-   r4r^gA 
lishcd  by  a  long  course  of  precedents,  that,  on  proof  being  given  ^ 
that  the  bill  is  tainted  with  fraud  in  its  inception,  the  burthen  is 
thrown   upon   the  party  who  seeks   to  enforce  paymenjb,   to  show 
that  he  gave  value  for  the  bill.    And  this  I  consider  to  be  a  most 
salutary  rule,  for  the  prevention  of  fraud  and  wrong  against  an  inno- 
cent party.    Mr.  Pollock  has  relied   on  the  case  of  Musgrave  v. 
Drake,  5  Q.  B.  186  (E.  C.  L.  R.  vol.  48),  Dav.  k  Mer.  847,  where  the 
bill  was  tainted  with  this  particular  description  of  fraud.     There  the 
action  was,  as  here,  by  the  endorsee  against  the  acceptors,  and,  under 
a  plea  of  non  accepit,  it  was  proved  that  the  defendants  were  partners, 
and  that  one  of  them  (who  had  suffered  judgment  by  default)  had 
accepted  the  bill  in  the  name  of  the  firm,  in  fraud  of  the  partnership 
deed,  and  not  for  partnership  purposes:  and  the  Court  of  Queen's 
Bench  held  that  such  proof,  without  evidence  of  knowledge  on  the 
part  of  the  plaintiff,  did  not,  under  the  issue  on  non  accepit,  oblige  the 
plaintiff  to  prove  the  circumstances  under  which  the  bill  was  endorsed 
to  him.    The  judgment,  however,  proceeds  entirely  on  the  effect  of 
that  plea:  the  Court  do  not  afiect  to  raise  a  doubt  as  to  that  which  I 
have  stated  to  be  the  rule  of  law  upon  the  subject.    At  that  period, 
there  had  been  great  variation  of  opinion  amongst  the  Judges  as  to 
what  was  put  in  issue  by  that  particular  form  of  plea:  and  the  judg- 
meat  was  not  properly  the  judgrr.ent  of  the  Court  of  Queen's  Bench. 
It  begins  with  a  recital  of  a  talk  with  the  other  Judges :  and  we  know 
from  experience  that  on  such  casual  conversations  with  reference  to 
some  particular  matter,  there  is  always  great  danger  of  the  real  point 
in  issue  being  lost  sight  of.    Speaking  for  myself,  I  must  say  I  should 
have  placed  more  reliance  on  that  case  if  it  had  been  the  unassisted 
jadgment  of  the  Court  of  Queen's  Bench.    Lord  Denman  gives  the 
result  of  the  conference  thus: — *"  Where  issue  is  joined  on  a  r^^oi 
plea  of  non  accepit,  and  the  proof  offered  of  the  acceptance,  is,   ^ 
the  signature  (/the  partner  competent  to  bind  thefirm,^^ — which  is  not  the 
case  here, — ''  then,  though  the  defendants  show  that  this  signature  was 
a  fraudulent  act  on  the  part  of  such  partner,  yet,  if  the  proof  does  not 
affect  the  plaintiff  with  knowledge  of  the  fraud,  that  does  not  put  the 
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plaintiff  to  an  answer,  nor  make  it  necessary  for  bim  to  give  any 
explanation  or  account  of  the  transaction."  The  effect  of  that  judg- 
ment, as  my  Brother  Willes  suggested,  is,  merely  to  settle  the  point 
of  pleading,  and  not  in  any  way  to  interfere  with  the  ordinary  rule  of 
law,  that,  wherever  it  is  shown  that  the  instrument  is  tainted  with 
fraud,  the  party  who  seeks  to  enforce  his  remedy  upon  it  must  show 
that  he  received  it  for  value.  As  to  that  part  of  the  rule  which  seeks 
to  set  aside  the  verdict  on  the  ground  that  it  is  against  the  evidence, 
having  consulted  my  Brother  Willes,  I  find  that  he  is  not  dissatisfied. 
That  part  of  the  rule,  therefore,  also  fails. 

Williams,  J. — The  principles  which  affect  this  case,  as  to  the 
necessity  for  the  plaintiff's  showing  that  he  gave  value  for  the  bill, 
where  the  defendant  has  made  out  a  primfi  facie  case  of  fraud  in  its 
inception,  are  so  familiar  that  it  was  impossible  for  Mr.  Pollock  to 
have  made  any  show  of  argument,  but  for  the  case  of  Musgrave  r. 
Drake,  5  Q.  B.  186,  Dav.  &  Mer.  847.  I  entirely  agree  with  my  Lord 
that  the  question  there  involved  was  a  question  of  pleading  only.  The 
Court  assume,  that,  if  the  plaintiff  had  no  knowledge  of  the  signature 
being  in  fraud  of  the  other  partners,  the  fact  of  his  having  given  value 
for  the  bill  was  not  material,  not  being  involved  in  the  issue  on  noa 
accepit ;  but  they  seem  to  say  it  would  have  been  otherwise  if  the 
*4S^1  pl^'"^iff  ^*^  ^^^"^  affected  with  the  knowledge  of  the  *fraud, 
^^  because,  under  those  circumstances,  one  partner  has  not  prim^ 
facie  authority  to  accept  bills  in  the  name  of  the  firm,  as  against  ooe 
who  has  notice  or  knowledge  of  the  fraud.  No  question,  however, 
arises  here  as  to  the  form  of  the  pleadings. 

Keating,  J. — I  am  of  the  same  opinion,  and  for  the  same  reasons. 

WiLLKS,  J. — I  am  of  the  same  opinion.  As  to  the  case  of  Musgrave 
V,  Drake,  5  Q.  B.  185,  Dav.  &  Mer.  847,  I  think  it  right  to  say  that 
I  think  it  distinguishable  from  the  present  case.  That  appears  to  have 
been  the  simple  case  of  a  partner  who  primfi  facie  bad  authority  to 
accept  bills  in  the  name  of  the  firm  of  which  he  was  a  member,  accept- 
ing a  bill  in  the  partnership  name  in  fraud  of  his  partners  and  for  his 
own  private  purposes:  and  I  cannot  help  thinking  that  the  Court  of 
Queen's  Bench,  in  its  desire  to  narrow  the  issue,  for  the  sake  of  con- 
venience, omitted  to  consider  what  would  be  the  effect  of  their  decision 
upon  the  general  law  upon  the  subject.  I  am  satisfied  that  that  Court 
would  not  have  come  to  the  conclusion  thev  there  did  in  a  case  like 
this,  where  the  partner  who  accepted  the  bill  in  the  name  of  the  firm 
never  could  have  had  authority  so  to  accept.  Bui,  I  disclaim  proceed- 
ing upon  that  distinction,  because,  treating  Musgrave  v.  Drake  as  a 
decision  upon  a  question  of  pleading,  I  cannot  assent  to  the  principle 
there  laid  down.  The  reason  why,  in  the  case  of  a  partnership,  a  parly 
is  bound  by  an  acceptance  which  is  not  his  own,  but  that  of  his  co- 
partner, is  a  reason  founded  on  the  law  of  estoppel  in  pais.  Ilaving 
consented  to  the  exercise  by  another  of  an  apparent  authority  to 
accept  bills  so  as  to  bind  him  (even  though  such  authority  has  been 
fraudulently  exercised),  as  against  a  person  who  has  taken  the  bill 
*4831  ^^^  *fide  and  without  notice  of  the  fraud,  the  acceptor  is 
^  estopped  from  denying  the  acceptance.  Therefore,  on  a  plea 
denying  the  acceptance,  it  seems  to  me  to  be  a  contradiction  to  say  that 
you  may  go  into  the  question  whether  he  is  estopped  or  not  by  reason  of 
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the  holder  of  the  bill  being  a  holder  without  notice,  but  that  you 
cannot  go  into  the  question  of  estoppel  by  reason  of  the  party  having 
given  no  value  for  the  bill.  The  defendant  must,  I  think,  be  at  liberty  to 
go  into  the  one  question,  if  he  may  into  the  other.  Musgrave  v,  Drake 
shows  that  he  may  go  into  the  one  inquiry.  If  that  be  so,  the  question 
resolves  itself  into  a  question  upon  whom  is  cast  the  burthen  of  proof. 
I  would  only  add  a  reference  to  Byles  on  Bills,  where  the  learned  author 
lays  it  down  with  his  usual  distinctness,  that,  where  the  bill  is  infected 
with  fraud  or  illegality  in  its  inception,  the  holder  must  show  that  he 
gave  value.  As  to  the  burthen  of  proof,  the  rule  is  laid  down  clearly  at 
p.  Ill : — *•  As  soon  as  it  appears  to  the  jury  by  the  defendant's  evi- 
dence that  the  bill  was  originally  infected  with  fraud  or  illegality,  then 
it  is  plain  that  the  original  holder's  title  being  destroyed,  the  title  of 
every  subsequent  holder  which  reposes  on  that  foundation  and  no 
other,  falls  with  it.  Hence,  it  appears  that  the  plaintiff,  the  transferree, 
can  then  have  no  title  till  he  shows  that  he  or  some  other  holder 
tinder  whom  he  claims  pave  value  for  the  bill," — citinpr  Smith  v.  Mar- 
tin, 9  M.  &  W.  804,t  Bailey  v.  Bidwell,  18  M.  &.  W.  73,t  and  Harvey 
V.  Towers,  6  Exch.  656.t  "  Therefore,  where  the  question  is  thus  raised 
whether  the  transferree  be  a  holder  for  value,  it  is  not  for  the  defend- 
ant to  prove  the  absence  of  value,  but  for  the  plaintiff,  the  transferree, 
to  prove  value  given  either  by  himself  or  by  some  under  whom  he 
claims."  I  would  also  refer  to  the  way  in  which  the  learned  author 
deals  with  the  case  of  Musgrave  v.  Drake.  At  p.  44,  he  says :  "  The 
proper  *mode  of  raising  the  defence  of  unauthorized  and  frau-  r^AQ± 
dulent  acceptance  by  one  partner,  and  notice  to  the  plaintiff,  is,  *■ 
by  a  traverse  of  the  acceptance, — Jones  v,  Corbett,  2  Q.  B.  828 ;  Grout 
V.  Enthoven,  1  Exch.  382.t  If  the  defendants  show  that  the  bill  was 
circulated  in  violation  of  partnership  articles,  it  has  been  held  that  they 
will  thereby  put  the  plaintiff  to  prove  that  he  gave  value  for  it, — Grant 
V.  Hawkes,  Chitty  42.  But  it  seems  from  a  recent  decision  in  the 
Court  of  Queen's  Bench,  after  conference  with  the  Judges  of  the 
other  Courts,  that,  in  order  to  maintain  the  action,  where  it  appears 
that  one  partner  has  accepted  in  fraud  of  his  copartners,  where  issue 
is  taken  on  the  accepiancej  it  is  not  necessary  for  the  plaintiff  to  prove 
that  he  gave  value,  but  the  defendants  must  affect  the  plaintiff*  with 
notice  of  the  fraud,  or  otherwise  impeach  his  title," — Musgrave  v. 
Brake.  And  in  the  note  he  adds:  "The  case  of  Grant  i;.  Hawkes, 
however,  does  not  appear  to  have  been  brought  to  the  notice  of  the 
Court,  though,  perhaps,  distinguishable."  The  learned  author  puts 
the  words  "  where  issue  is  taken  on  the  acceptance"  in  italics,  from 
which  it  appears  that  he  treats  it  as  a  question  of  pleading,  or  as  an 
exception  to  the  general  rule,  by  reason  of  its  being  narrowed  by  the 
form  of  the  issue.  As  to  the  other  part  of  the  rule,  it  was  entirely  a 
matter  for  the  consideration  of  the  jury  :  and  I  cannot  say  that  I  am 

dissatisfied  with  the  verdict. 

Bule  discharged. 
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*435]  ♦NEILL  and  Another  v.  WHITWORTH  and  Others.  Jan,  26. 

A.  eontraetod  to  mU  to  B.  500  bales  of  ooUon  at  a  given  prioe,  to  arriTO  at  L.  per  »bip  or 
•hips  from  C.  The  contract  contained  provisions  as  to  qnalitj,  and  for  a  reference  in  cue 
of  dispute;  and  then  followed  these  words, — "  TKe  eotlon  to  be  taken  front  the  qufty:  eustomsry 
allowances  of  tare  and  draft;  and  the  invoice  to  be  dated  from  date  of  delivery  of  last  bale:"— 
Held,  that  the  ttipnlation  as  to  the  plaoe  of  delivery  was  not  a  condition  precedent,  bat  a  aen 
stipulation  in  favour  of  the  seller,  and  that  the  oontraet  amoanted  in  effect  to  a  eoatrtet  to 
deliver  the  cotton  at  a  reasonable  time  and  under  reasonable  circnmstances,  the  article  to  be  at 
the  buyer's  charge  from  the  time  of  its  landing  on  the  quay. 

This  was  an  action  for  an  alleged  breach  of  a  contract  for  tbe 
delivery  of  certain  cotton. 

The  declaration  stated  that  the  defendants  bargained  and  sold  to 
the  plaintiffs,  and  the  plaintifib  bought  of  the  defendants,  certaiQ 
cotton,  that  is  to  say,  500  bales  of  cotton,  guaranteed  to  be  October 
shipment,  at  15|d  per  lb.,  to  arrive  from  Calcutta  in  Liverpool  per 
ship  or  ships,  and  to  be  fair  Bengal  cotton :  the  said  cotton  to  be  taJun 
from  the  quay:  customary  allowances  of  tare  and  draft;  and  the 
invoice  to  be  dated  from  the  date  of  the  delivery  of  the  last  bale. 
The  said  cotton  to  be  in  merchantable  condition :  the  damaged,  if 
any,  to  be  rejected,  provided  it  could  not  be  made  merchantable. 
Should  the  said  cotton  be  transhipped  into  other  vessels  arriving,  the 
contract  to  hold  ^ood :  but  if  any  of  the  vessels  should  be  lost,  the 
contract  to  be  void  so  far  as  regarded  such  ships  only.  Payment  for 
the  said  cotton  to  be  made  in  cash  within  ten  days,  made  equal  to  tea 
days  and  three  months ;  and  cash  on  account  to  be  paid  before  deli- 
very, if  required.  Averment,  that  all  conditions  were  fulfilled  and  all 
things  happened,  and  all  times  elapsed  necessary  to  entitle  the  plain- 
tiffs to  the  delivery  of  the  said  cotton  as  agreed :  Breach,  that  the 
defendants  made  default  in  delivering  the  said  cotton,  as  agreed ;  where- 
by the  plaintiffs  had  lost  and  been  deprived  of  the  profits  which  would 
have  accrued  to  them  from  the  delivery  of  the  said  cotton,  and  were 
prevented  from  fulfilling  a  contract  entered  into  by  them  for  the 
resale  of  the  said  cotton,  and  thereby  lost  great  gains  and  profits,  &c.i 
and  by  reason  of  the  premises  the  plaintiffs  incurred  expenses  in  and 
*4S61  ^bout  endeavouring  *to  procure  the  delivery  of  the  said  cotton 
^  by  the  defendants,  as  agreed. 

The  defendants  pleaded, — first,  that  the  defendants  did  not  bargaio 
and  sell  to  the  plaintiffs,  and  the  plaintiffs  did  not  buy  from  the  de- 
fendants, the  cotton  in  the  declaration  mentioned,  upon  the  terms 
therein  alleged, — secondly,  that  the  defendants  did  not  make  default 
in  delivering  the  cotton  in  the  declaration  mentioned,  as  therein 
alleged, — thirdly,  that  the  plaintiffs  were  not  ready  to  accept  the 
cotton.     Issue  thereon. 

The  cause  was  tried  before  Pigott,  B.,  at  the  last  Summer  Assizes 
at  Liverpool,  when  the  following  facts  were  taken  by  consent  on  the 
learned  Judge's  note : — The  plaintifti  were  merchants  in  London :  the 
defendant«t  were  merchants  at  Manchester ;  and  both  dealt  largely  in 
cotton.  On  the  2d  of  October,  1863,  the  defendants,  through  their 
brokers,  Trueman  &  Souse,  sold  to  the  plaintiffs  500  bales  of  cotton, 
at  lo^d.  per  lb.    The  bought  note  was  as  follows : — 

"Bought  for  account  of  Messrs.  Neill,  Brothers,  of  B.  Whitworth 
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k  Brothers,  Manchester,  600  bales  of  cotton,  at  15|d  per  lb.,  guar- 
anteed  October  shipment,  to  arrive  in  Liverpool  per  ship  or  ships 
from  Calcutta. 

''The  cotton  gnaranteed  fair  Bengal.  Any  slight  variation  in 
mark  not  to  vitiate  this  contract.  In  case  of  dispute  arising  out  of 
this  contract,  the  matter  to  be  referred  to  two  respectable  brokers, 
who  shall  decide  as  to  quality,  and  the  allowance,  if  any,  to  be  made. 

"  The  cotton  to  be  taken  from  the  quay:  customary  allowance  of  tare 
and  draft ;  and  the  invoice  to  be  dated  from  date  of  delivery  of  last  bale. 

"To  be  in  merchantable  condition;  the  damaged,  if  any,  to  be 
rejected,  provided  it  cannot  be  made  merchantable.  Should  the 
cotton  be  transhipped  into  other  vessels  arriving,  the  contract  to  hold 
good :  but,  *if  any  of  the  vessels  be  lost,  the  contract  to  be  c^aqj 
void,  so  far  as  regards  such  ships  only.  '- 

*'  Payment,  cash  within  ten  aays,  made  equal  to  ten  days  and  three 
months.    Cash  on  account,  before  delivery,  if  required. 

**Trueman  &  Rouse." 

On  the  28th  of  October,  1863,  the  plaintiffs  resold  the  cotton  to 
one  Clarke,  through  the  same  brokers,  at  ISj^d.  per  lb. 

On  the  8th  of  January,  1864,  the  defendants  declared  the  Talavera 
and  the  Fort  George  as  the  ships  by  which  the  cotton  was  to  arrive, — 
250  bales  by  each.  The  Talavera  arrived  at  Liverpool  on  the  8d  of 
February,  with  a  cargo  of  cotton  which  was  landed  on  the  quay 
there,  and  subsequently  warehoused.  Application  was  made  on  the 
part  of  the  plaintiffs  for  delivery  orders,  but  none  were  given  or  ten- 
dered until  after  the  cotton  had  been  carried  to  the  warehouse.  By 
the  dock  regulations  at  Liverpool,  the  authorities  have  power  to  ware- 
house all  goods  after  tbey  had  been  twenty-four  hours  on  the  quay. 

The  Fort  George  was  stranded  in  Carnarvon  Bay,  and  her  cargo 
was  landed  there,  and  forwarded  by  railway  to  Liverpool.  Arrived 
there,  it  was  put  into  the  "  wreck  transit  sheds"  on  the  quay,  which 
is  considered  as  part  of  the  quay.  The  250  bales  ex  Fort  George 
were  afterwards  removed  from  the  wreck  transit  sheds  to  the  ware- 
house. 

On  a  subsequent  day,  the  vendors  (the  defendants)  offered  to  deliver 
the  whole  600  bales  from  the  warehouse,  but  at  quay  weights,  and 
without  any  charge  for  warehousing,  or  to  cart  them  back  to  the 
quay  and  deliver,  them  there.  The  plaintiffs,  however,  refused  to 
take  them,  insisting  that  the  defendants  bad  broken  their  contract  by 
allowing  the  cotton  to  be  warehoused,  instead  of  delivering  it  on 
arrival  "  from  the  quay." 

*A  verdict  was  taken  for  the  plaintiffs,  with  2109Z.  78.  6d.  r»4Qo 
damage8,(a)  leave  being  reserved  to  the  defendants  to  move  to  ^ 
enter  a  verdict  for  them,  or  to  reduce  the  damages, — the  Court  to  be 
at  liberty  to  draw  such  inferences  of  fact  as  a  jury  might  have  drawn, 
and  to  make  all  such  amendments  as  the  Judge  at  Nisi  Prius  might 
have  done. 

Brett,  Q.  C,  accordingly,  in  Michaelmas  Term  last,  obtained  a  rule 
nisi  to  enter  a  verdict  for  the  defendants,  or  to  reduce  the  damages, 
on  the  grounds,  as  to  the  first  point,  that  the  stipulation  in  the  con- 
Co)  The  difference  between  the  contrMt-price  (15|(l.),  and  the  price  %i  which  the  plaintiffii 
h«d  refold  the  cotton  to  Clarke  (ISJc/*)' — ^^  avera^  weight  of  a  bale  of  cotton  being  3  owt. 
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tract  that  the  cotton  should  be  taken  from  the  quay,  was  in  favour  of  the 
•vendors,  or,  if  not,  that  it  was  a  stipulation  only^  and  not  a  condition 
in  the  contract ;  and,  as  to  the  second  point,  that  the  damages  sboald 
be  either  nominal  or  ^t  most  the  difference  between  the  contract- 
price  and  the  market-price  on  the  day  of  the  breach.  He  submitted, 
that,  inasmuch  as  the  plaintiffs  might  without  any  expense  have  had 
the  very  cotton  contracted  for  at  the  price  agreed  on,  viz.  15Jfi.,  they 
could  only  be  entitled  to  nominal  damages  for  the  defendants'  breach 
of  contract :  but  that,  in  any  event,  they  could  not  have  more  than 
the  difference  between  the  contract-price  and  the  price  at  which  they 
might  have  bought  similar  cotton  in  the  market  on  the  day  of  the 
breach,  which  was  proved  to  be  17rf. 

EdxvardJames,  Q.  C,  Mellish,  Q.  C,  and  Baylis  now  showed  cause- 
By  the  terms  of  the  contract,  the  plaintiffs  were  entitled  to  have  the 
cotton  in  question  delivered  to  them  from  the  quay,  which  would 
*4RQ1   ^^™'^  ^^  *^  twenty-four  hours  after  the  landing,  that  being  the 

■^  time  which  by  the  regulations  of  the  docks  goods  are  permitted 
to  lie  upon  the  quay,  after  which  they  are  warehoused  at  the  expense 
and  risk  of  the  owner:  and  the  plaintiffs  by  their  contract  bound 
themselves  in  the  same  terms  to  deliver  to  their  sub-purchaser.  The 
defendants  had  notice  of  the  sub-contract,  and  consequently  were 
aware  of  the  importance  of  such  a  delivery  as  would  enable  the  plain- 
tiffs to  perform  it.  The  stipulation  for  delivery  from  the  quay  was 
an  essential  part  of  the  contract,  binding  the  sellers  to  deliver  and  the 
buj^ers  to  take  the  cotton  from  the  quay ;  and  was  not,  as  is  contended 
on  the  part  of  the  defendants,  a  mere  stipulation  introduced  in  favour 
of  the  sellers ;  for,  if  so,  there  would  be  no  time  or  place  provided  for 
the  delivery  at  all.  This  form  of  expression  occurs  in  the  contract 
in  Moore  v,  Campbell,  10  Exch.  323.f  The  more  difficult  question 
is,  what  is  the  proper  measure  of  damages, — the  difference  between 
the  contract-price  (15Jrf.  per  lb.)  and  the  price  at  which  the  plaintiffs 
had  resold  the  cotton, — the  difference  between  the  contract-price  and 
the  market-price  of  the  day  on  which  the  default  in  delivery  of  the 
cotton  was  made, — or  nominal  damages,  because  the  cotton  contracted 
for  was  actually  tendered  within  three  days  of  the  landing,  free  of 
expense,  and  so  the  vendees  sustained  no  damage?  If  the  plaintiffs 
could  have  gone  into  the  market  and  obtained  cotton  which  would 
have  enabled  them  to  perform  their  contract  with  their  sub- vendees, 
it  may  be  conceded  that  they  would  only  have  been  entitled  to  the 
difference  between  the  contract-price  and  the  market-price  of  the  day. 
But  here,  relying  upon  the  defendants*  performance  of  their  contract, 
they  have  made  a  contract  which  they  could  not  possibly  fulfil. 
They  are  therefore  entitled  to  damages  computed  by  the  difference 
*4401   ^^^®®^  ^^^  contract-price  and  the  price  at  ♦which  they  resold,— 

-'  these  being  the  damages  which  must  be  considered  as  fairlj 
and  reasonably  resulting  according  to  the  usual  course  of  things  from 
the  breach  of  the  contract:  Waters  v.  Towers,  8  Exch.  401  ;t  Hadlej 
v.  Baxendale,  9  Exch.  341  ;t  Dalton  v.  The  South  Eastern  Railway 
Company,  4  0.  B.  N.  S.  296  (E.  C.  L.  R.  vol.  93) ;  Hoey  v.  Felton,  H 
C.  B.  N.  S.  142  (E.  C.  L.  R.  vol.  108).  At  all  events,  the  plaintiffs 
would,  on  all  the  authorities,  and  more  especially  according  to  the 
role  laid  down  by  Willes,  J.^  in  Borries  v.  Hutchinson,  post,  p.  445, 
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be  entitled  to  tbe  difTerence  between  the  contract-price  and  the  market- 
price  on  tbe  day  of  breach. 

Brett,  Q.  C,  and  Bolker,  in  stipport  of  the  rule. — Two  questions 
arise  in  this  case, — first,  whether  the  defendants  were  guilty  of  any 
breach  of  contract, — secondly,  what  dantages  the  plaintiffs  are  entitled 
trt  recover.  The  action  is  for  the  non-delivery  of  cotton,  to  arrive ; 
and  it  is  an  admitted  fact  that  the  defendants  did  give  the  plaintiffs  a 
delivery  order  before  the  commencement  of  the  action.  The  conten- 
tion on  the  part  of  tbe  plaintiffs  is,  that  the  defendants  did  not  deliver 
the  cotton  at  the  time  and  place  when  and  where  they  bound  them- 
selves by  their  contract  to  deliver  it.  By  the  terms  of  the  contract, 
the  buyers  were  to  take  the  cotton  "  from  the  quay."  That,  it  is 
submitted,  does  not  amount  to  a  condition  binding  the  sellers  to 
deliver  on  the  quay,  but  merely  to  a  stipulation  for  their  advantage, 
that,  if  they  choose  so  to  deliver,  the  vendees  shall  be  there  ready  to 
receive  it;  the  object  being  that  the  vendors  shall  not  be  at  the 
charge  of  warehouse-rent,  risk  of  fire,  and  the  like.  The  distinction 
between  stipulations  which  are  conditions  precedent  and  those  which 
may  be  compensated  for  by  damages  in  a  cross-action  is  very  elaborate!  j^ 
discussed  by  Williams,  J.,  in  a  judgment  *delivered  by  him  in  r^jxi 
the  Exchequer  Chamber  in  a  case  of  Bebn  v.  Burness,  32  Law  ^ 
J.,  Q.  B.  204,  the  result  of  which  shows  that  this  was  a  mere  stipulation 
introduced  for  the  benefit  of  the  sellers.  Whether  particular  terms 
of  delivery  amount  to  a  condition  precedent  or  not,  depends,  accord- 
ing to  the  judgment  of  Lord  Ellenborough  in  Ritchie  v.  Atkinson,  10 
East  295,  306,  ''  not  on  any  formal  arrangement  of  the  words,  but  on 
the  reason  and  sense  of  the  thing,  as  it  is  to  be  collected  from  the 
whole  contract."  The  like  rule  is  laid  down  in  Abbott  on  Shipping, 
Part  4,  ch.  1,  §  5 :  and  see  Tarrabochia  v.  Hickie,  1  Hurlst.  &  N. 
183,f  and  Jonaasohn  v.  Young,  32  Law  J.,  Q.  B.  386.  At  all  events, 
the  utmost  the  plaintiffs  could  be  entitled  to  recover  would  be  nominal 
damages. 

Erlb,  C.  J. — I  am  of  opinion  that  this  rule  should  be  made  abso- 
lute to  enter  a  verdict  for  the  defendants.  The  action  is  brought  for 
the  non-delivery  of  500  bales  of  cotton  pursuant  to  contract.  The 
defendants  plead  that  they  did  not  make  default,  and  that  the  plain- 
tiffs were  not  ready  to  accept  the  cotton.  The  objection  urged  on 
the  part  of  the  plaintiffs,  was,  that  the  contract  contained  a  condition 
precedent  which  was  not  performed  by  the  vendors,  and  therefore 
that  they,  the  plaintiffs,  are  entitled  to  maintain  this  action :  and  the 
question  is,  whether  the  contract  between  the  parties  does  contain  a 
condition  precedent  to  be  performed  by  the  vendors  before  they  could 
call  upon  the  vendees  to  accept  the  cotton.  The  words  relied  on  as 
constituting  a  condition  preceaen*^  are,  "  The  cotton  to  be  taken  from 
the  quay."  It  was  in  fact  landed  and  warehoused :  and  the  plain- 
tifls,  finding  that  it  had  been  taken  to  the  warehouse,  refused  to 
receive  it,  although  the  defendants  offered  to  deliver  it  to  them  at 
quay  weights,  and  even  to  cart  it  back  to  *the  quay  free  of  f^aaa 
expense.  The  law  upon  the  subject  of  what  dcjes  and  what  ^ 
does  not  amount  to  a  condition  precedent,  or  only  to  an  independent 
stipulation,  is  laid  down  with  much  clearness  by  my  Brother  Wil- 
I'uims  in  a  very  elaborate  judgment  delivered  by  him  in  the  Ex- 
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cheojAier  Chamber  in  the  recent  case  of  Behn  v.  Burness,  4  Best  k 
Smith  296  (E.  C.  L.  R.  vol.  116).  The  distinctions  there  pointed  out 
are  well  worthy  of  attention.  Looking  at  the  contract  now  before 
ns  with  the  light  aflforded  by  that  case,  I  am  of  opinion  that  the 
clause  in  question  constitutes  an  independent  stipulation  introdaoed 
solely  for  the  benefit  of  the  vendors,  and  therefore  is  matter  on 
which  the  vendees  cannot  rely  as  amounting  to  a  condition  precedent 
See  the  nature  of  the  contract.  It  is  a  contract  by  bought  and  sold 
notes  for  600  bales  of  cotton  to  arrive,  at  a  certain  price  and  of  a 
certain  quality.  Then  comes  a  stipulation,  that,  ''  in  case  of  dispute 
arising  out  of  this  contract,  the  matter  shall  be  referred  to  two 
respectable  brokers,  who  shall  decide  as  to  quality,  and  the  allow- 
ance, if  any,  to  be  made."  Then  come  the  words  in  question,— 
*'  The  cotton  to  be  taken  from  the  quay."  This  comes  after  the  more 
operative  words,  and  among  some  provisions  which  are  inserted  in 
favour  of  the  vendors.  Looking  at  the  nature  of  the  stipulation 
itself,  I  cannot  see  how  it  can  be  of  any  importance  to  the  vendees 
whether  they  receive  the  cotton  from  the  quay  or  from  the  warehouse, 
provided  the  warehousing  does  not  impose  On  them  any  additional 
expense  or  undue  delay.  It  seems  to  me  to  be  perfectly  clear  that 
it  was  a  stipulation  inserted  for  the  benefit  of  the  vendors,  to  enable 
them  to  call  upon  the  vendees  to  take  the  cotton  from  the  quay,  in 
order  to  save  them  expense.  I  am  also  clearly  of  opinion  that  it 
was  not  intended  to  operate  as  a  stipulation  for  time.  There  is 
♦4431  °^^^^°8  ^  show  that  the  whole  number  of  bales  ^stipulated 
-'  for  were  to  be  delivered  out  of  the  ship  the  moment  she 
arrived:  they  might  be  the  first  250  unloaded,  or  the  last.  I  see 
nothing,  therefore,  in  the  stipulation  which  points  to  the  time  of 
delivery,  or  shows  that  it  was  for  the  benefit  of  the  vendees :  and  I 
do  see  very  good  reason  why  the  vendors  should  make  it.  I  am 
therefore  of  opinion  that  it  was  not  a  condition  precedent,  that  there 
has  been  no  breach  of  the  contract  on  the  part  of  the  vendors,  and 
consequently  that  this  action  will  not  lie. 

Williams,  J. — I  am  of  the  same  opinion,  and  for  the  same  reasons. 

WiLLES,  J. — I  am  of  the  same  opinion.  It  struck  me  at  first  that 
the  expression  "the  cotton  to  be  taken  from  the  quay"  must  be  con- 
strued as  a  stipulation  on  the  one  hand,  accompanied  by  a  correspond- 
ing promise  on  the  other,  that  the  delivery  should  take  place  upon 
the  quay,  and  that,  unless  the  vendors  were  ready  to  deliver  the 
cotton  there,  they  failed  in  the  performance  of  their  contract,  and 
would  be  liable  for  all  the  consequences  of  such  failure.  But,  upon 
consideration,  I  am  satisfied  that  that  literal  construction  of  the  words 
would  be  an  incorrect  one.  There  are  several  reasons  for  holding 
that  it  could  not  have  been  so  intended.  The  stipulation  does  not 
affect  the  identity  of  the  cotton  or  its  quantity,  or  its  quality,— as, 
for  instance,  that  it  should  be  cotton  from  Mobile  or  from  New 
Orleans,  or  the  like.  Then,  does  it  amount  to  a  stipulation  as  to 
time?  Without  it,  the  contract  would  stand  as  a  contract  for  the 
delivery  of  the  cotton  within  a  reasonable  time.  The  words  were 
evidently  introduced  with  reference  amongst  other  things  to  who  was 
to  be  at  the  charge  of  the  warehouse-rent^  insurance   &c.    These 
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would  otherwise  have  been  at  *large.  There  was,  therefore,  a  r^tAAA 
manifest  use  for  the  words  *'  the  cotton  to  be  taken  from  the  *• 
quay."  The  meaning  of  them  is,  that  the  quay  is  to  be  taken  as  the 
place  at  which  the  delivery  is  to  be  made.  This  construction  is 
fortified  by  the  provision  made  for  the  usual  allowances,  and  the 
stipulation  that  the  invoice  is  to  date  from  the  delivery  of  the  last 
bale.  That  must  mean  from  the  time  the  last  bale  is  landed  on  the 
quay.  The  contract,  therefore,  stands  as  a  contract  for  the  delivery 
of  the  cotton  in  a  reasonable  time  and  under  reasonable  circum- 
stances, the  cotton  to  be  at  the  buyer's  charge  from  the  time  it  is 
landed  on  the  quay.  That  seems  to  me  to  be  the  proper  construc- 
tion ;  and  it  is  the  construction  which  the  sellers  have  put  upon  it. 
They  oflFered  to  deliver  the  cotton  to  the  buyers  on  the  same  terms 
as  if  it  had  been  delivered  on  the  quav :  nay,  more,  the  vendors 
offered  to  take  it  back  to  the  quay,  so  as  literally  to  comply  with  the 
words  of  the  contract.  For  these  reasons,  I  am  of  opinion  that  the 
rule  should  be  made  absolute  to  enter  the  verdict  for  the  defendants. 
Keating,  J. — I  am  of  the  same  opinion.  I  think,  after  hearing 
the  argument,  it  is  quite  clear  that  the  words  in  question  were  introduced 
as  a  stipulation  in  favour  of  the  vendors.  The  place  where  they  are 
found  seems  to  me  to  make  this  quite  obvious.  The  meaning  is,  that 
the  vendees  shall  be  bound  to  take  the  cotton  from  the  quay,  pro- 
vided the  vendors  were  ready  to  deliver  it  there.  The  words  were 
in  all  probability  introduced  in  order  to  get  rid  of  any  question  as 
to  which  party  was  to  bear  the  expenses  to  be  subsequently  incurred. 
That  seems  to  me  to  be  the  only  sensible  construction  of  the  contract. 

Rule  absolute  accordingly. 
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The  defendant  contracted  to  seU  to  the  plaintiiFs  75  tona  of  eanstic  soda,— a  commodity  not 
ordiDarily  procurable  in  the  market, — at  a  given  price,  to  be  delivered  on  the  rails  at  Liverpool 
for  Hall,  25  tons  in  Jane,  25  tons  in  Juljr,  and  25  tons  in  August ;  but  be  failed  to  deliver  any 
DBtil  the  16th  of  September,  between  which  day  and  the  26th  of  October  he  delivered  26  tons 
in  all. 

At  the  time  of  entering  into  the  contract,  the  defendant  was  aware  that  the  plaintiffs  wete 
baying  the  soda  for  a  foreign  correspondent,  but  did  not  know  nntil  the  end  of  August  that  it 
was  destined  for  St.  Petersburg. 

The  plaintiffs  had  in  fact  contracted  to  sell  the  soda  to  A.,  a  merchant  at  St.  Petersburg,  at 
an  advanced  price;  and  A.  had  contracted  to  sell  it  to  B.,  a  soap-manufacturer  at  that  place, 
for  a  still  farUier  advance.' 

In  consequence  of  the  late  delivery  of  the  26  tons,  the  plaintiffs  were  compelled  to  pay  a 
higher  rate  of  freight  and  insurance.  This  amounted  to  40/.  17«.  For  their  failure  to  deliver 
the  remainder  to  A.,  they  were  called  upon  to  pay  and  actually  paid  159/.,  which  A.  claimed 
u  the  compensation  ha  had  been  obliged  to  pay  to  B.  for  the  failure  to  perform  his  sub-contract 
with  bim. 

In  an  action  by  the  pUintiffs  to  recover  from  the  defendant  damages  for  the  breach  of  bis 
coDtract  with  them,  it  was  conceded  that  they  were  entitled  to  recover  the  difference  between 
the  price  (on  the  49  tons  undelivered)  at  which  be  bad  sold  the  caustic  soda  to  them,  and  tba 
price  at  which  they  had  contracted  to  sell  it  to  A., — in  other  words,  the  loss  of  profit  on  the 
niale:  and, 

Held,  that  thay  were  also  entitled  to  recover  the  402. 17«.,  the  excess  of  Areigbt  and  insurance, 
vbieh  was  the  necessary  result  of  the  defendant's  breach  of  contract ;  but  that  tbe  defendant 
vu  not  chargeable  with  the  159/.  which  the  plaintiffs  had  paid  to  A.  to  compentatc  B.  for  tba 
l6a  ef  hia  bargais,-^tbif  being  too  remote  a  damage. 


446  BORRIES  ».  HUTCHINSON.    H.  T.  1865 


This  was  an  action  for  the  breach  of  a  contract  for  the  sale  of  a 
quantity  of  caustic  soda. 

The  declaration  stated  that  the  plaintiffs  bargained  with  the  defend- 
ant and  agreed  to  buy  of  him  a  large  quantity,  to  wit,  75  tons,  of  his 
best  caustic  soda,  strength  guaranteed  not  to  be  less  than  70  per  cent., 
in  6  cwt.  iron  casks  or  3  cwt.  wooden  casks,  at  the  plaintiil^'  option, 
at  the  price  of  16Z.  5s.  per  ton  free  on  rails  at  Widness  Dock,  less  21 
per  cent,  discount  and  1  per  cent,  commission :  payment,  cash  four- 
teen da3's  after  delivery:  shipment  to  be,  25  tons  in  June,  26  tons  in 
July,  and  25  tons  in  August:  Averment,  that  all  conditions  were 
fulfilled,  and  all  things  happened,  and  all  times  elapsed  necessary  to 
entitle  the  plaintiffs  to  the  delivery  of  the  said  caustic  soda:  Breach, 
that  the  defendant  did  not  deliver  the  same  to  the  plaintiffs;  and  the 
plaintiffs,  by  reason  of  the  premises,  had  been  hindered  and  prevented 
from  performing  a  certain  other  contract  made  by  them  with  one 
Ueitmann,  of  St.  Petersburg,  for  the  sale  to  him  of  the  said  caustic 
♦4461  ^^^*  *^  greatly  increased  prices,  which  ^last-mentioned  con- 
-•  tract  was  made  on  the  faith  of  the  agreement  by  the  defendant; 
and  by  reason  of  the  premises  the  plaintiffs  had  been  obliged  to  pay 
a.  much  larger  sum  for  freight  and  insurance  than  they  otherwise 
would  have  done  if  the  defendant  had  performed  his  said  contract, 
and  had  incurred  other  losses,  and  were  liable  for  other  damages,  &c. 

The  defendant  j)aid  o2L  5a.  4rf.  into  court,  averring  that  that  sura 
was  sufficient  to  satisfy  the  claim  of  the  plaintiffs;  which  they  by 
their  replication  traversed;  and  thereupon  issue  was  joined. 

The  cause  was  tried  before  Willes,  J.,  at  the  second  sitting  in  Lon- 
don in  Michaelmas  Term  last.  The  facts  were  as  follows : — On  tlie 
11th  of  May,  1863,  the  defendant,  who  was  an  alkali  manufacturer  at 
Liverpool,  sold  to  the  plaintiffs,  who  were  merchants  at  Newcastle- 
upon-Tyne,  75  tons  of  caustic  soda,  to  be  delivered  free  on  the  rails 
for  Hull,  25  tons  in  June,  25  tons  in  July,  and  25  tons  in  August,  at 
161,  5«.  per  ton.  The  contract  was  made  by  letters,  which  letters  and 
some  subsequent  correspondence  between  the  plaintiffs  and  the  de- 
fendant showed  that  the  plaintiffs  were  to  the  knowledge  of  the 
defendant  buying  the  article  for  shipment  to  *' friends  on  the  conti- 
nent." The  plaintiffs  had  in  fact  made  a  sub-contract  with  one  Ileit- 
mann,  a  merchant  of  St.  Petersburg,  to  supply  him  with  the  article 
in  question,  to  be  shipped  at  Hull,  at  171  IO5.  per  ton,  and  had  made 
arrangements  for  its  shipment  for  the  Baltic  at  the  times  above 
mentioned." 

No  part  of  the  caustic  soda  was  delivered  by  the  defendant  until 
September,  between  the  16th  and  the  26th  of  which  month  several 
deliveries  took  place,  in  the  whole  amounting  to  26  tons,  which  were 
shipped  by  the  plaintiffs  for  St.  Petersburg  in  pursuance  of  their  con- 
tract with  H^itmann;  but  in  consequence  of  the  advanced  season, 
*4471  ^^^^  ^^®  done  at  an  increased  *rate  for  freight  and  insurance 
■*  to  the  extent  of  40/.  17*.  (being  85?.  15*.  for  freight,  and  ot  2*. 
for  insurance)  beyond  what  they  would  have  had  to  pay  if  the  sliip- 
ments  had  been  made  before  the  end  of  August. 

It  was  admitted  that  caustic  soda  is  not  an  article  which  is  kept  in 
stock,  so  as  to  be  capable  of  being  at  any  time  bought  in  the  market 
like  most  other  articles  of  commerce,  consequently  there  was  no 
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ascertainable  market-price ;  hence,  the  defendant  paid  into  Court  enottgh 
to  cover  the  difference  between  the  price  the  plaintiffs  had  contracted 
to  pay  him  for  the  caustic  soda  and  the  price  at  which  they  had  contracted 
to  sell  the  article  to  Heitmann. 

The  plaintiffs,  however,  further  claimed  to  be  entitled  to  recover  as 
damages  the  increased  freight  and  insurance  which  they  had  been 
obliged  to  pay  by  reason  of  the  lateness  of  the  shipment.  They  also 
claimed  to  be  entitled  to  a  further  sum  of  159/.  for  the  loss  of  Heitmann's 
profitupon  the49  ions  undelivered,  and  a  compensation  which  Heitmann 
had  been  obliged  to  pay  (and  which  they  had  repaid  him)  for  the 
non- performance  of  his  contract  with  one  Heinburger,  a  soap  and 
candle  manufacturer  at  St.  Petersburg,  to  whom  he  had  contracted  to 
sell  the  caustic  soda, — of  which  contract  the  defendant  had  notice  by 
the  correspondence,  but  not  at  the  time  he  made  his  contract  with  the 
plaintiffs. 

On  the  part  of  the  defendant  it  was  submitted  that  these  two  last- 
mentioned  items  of  damage  were  too  remote ;  and  that  the  mention  of 
"our  friends  on  the  continent."  in  the  correspondence  which  took  place 
concerning  the  contract,  at  the  utmost  amounted  only  to  an  intimation 
to  the  defendant  that  the  plaintiff  were  buying  as  agents  for  a  foreign 
merchant. 

The  learned  Judge  was  inclined  to  think  that  the  plaintiffs  were 
entitled  to  recover  in  respect  of  the  *extra  cost  for  freight  and    v^aa-q 
insurance  occasioned  by  the  delay,  but  not  for  the  loss  by  reason    ^ 
of  the  sub-eoDtract  entered  into  by  Heitmann  with  Heinburger. 

The  jury  returned  a  verdict  for  the  full  sum  claimed, — 1991  175. ; 
and  the  learned  Judge  reserved  leave  to  the  defendant  to  move  to 
reduce  the  damages,  the  Court  to  be  at  liberty  to  draw  such  inferences 
a3  the  jury  might  have  done. 

Brett,  Q.  C,  in  the  course  of  the  term,  obtained  a  rule  nisi  accordingly. 

S,  Temple,  Q.  C,  and  Udall,  now  showed  cause. — The  plaintiffs  were 
entitled  to  be  reimbursed  by  the  defendant  all  the  loss  and  expense 
they  had  sustained  through  his  breach  of  contract.  It  was  conceded 
that  there  was  no  market  to  which  the  plaintiffs  could  have  resorted, 
on  the  defendant's  failure  to  supply  the  article  contracted  for;  therefore 
the  ordinary  rule  cannot  apply  here.  The  defendant  had  notice  from 
the  correspondence  that  the  damages  now  claimed  would  be  the  natural 
and  necessary  result  of  the  breach  of  his  contract.  The  extra  freight 
and  insurance  became  necessary  from  the  lateness  of  the  delivery  at 
Hull  of  the  26  tons  which  were  delivered :  and,  when  a  man  contracts 
to  sell  goods  to  a  merchant,  he  is  necessarily  cognisant  of  the  fact  that 
they  are  bought  for  the  purpose  of  resale,  or  to  supply  orders  already 
received.  [Willbs,  J. — The  sale  by  Borries  &  Co.  to  Heitmann  was 
not  made  with  any  reference  to  the  particular  terms  of  their  contract 
with  Hutchins6n.]  We  are  justified  in  assuming  that  Heitmann  bought 
from  the  plaintiffs  upon  the  same  terms  (except  as  to  price)  on  which 
the  plaintiffs  bought  of  Hutchinson.  [Erle,  C.  J. — It  is  not  to  be 
assumed,  because  the  buyer  is  a  merchant,  he  will  contract  to  sell  on 
and  on  before  *he  has  possession  of  the  goods.]  Such  is  the  (-#44^ 
invariable  practice  in  every  market.  The  rule,  as  laid  down  ^ 
by  Alderson,  B.,  in  delivering  the  judgment  of  the  Court  in  Hadley  y. 
Baxendale,  9  Exoh.  841,  854,f — and  which  has  since  received  almost 
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universal  assent, — is,  that,  "  where  two  parties  have  made  a  cootract 
which  one  of  them  has  broken,  the  damages  which  the  other  party 
ought  to  receive  in  respect  of  such  breach  of  contract  should  be  such 
as  may  fairly  and  reasonably  be  considered  either  arising  naturally, 
i.  e,  according  to  the  usual  course  of  things,  from  such  breach  of  contract 
itself,  or  such  as  may  reasonably  be  supposed  to  have  been  in  the 
contemplation  of  both  parties  at  the  time  they  made  the  contract,  as 
the  probable  result  of  the  breach  of  it."  In  Bandall  v.  Raper,  Ellis, 
B.,  &  Ellis  84,  the  plaintiffs,  corn-factors,  bought  of  the  defendant  a 
quantity  of  barley  which  was  warranted  to  be  seed  barley  of  a  particular 
quality,  and  in  the  course  of  their  trade  resold  it,  with  a  like  warranty, 
to  third  persons,  who  sowed  it  on  their  land,  believing  that  it  was  of 
the  description  warranted.  The  crop  which  came  up  was  of  an  inferior 
kind  of  barley,  and  claims  were  made  upon  the  plaintiffs  by  their 
vendees  for  compensation  in  respect  of  the  damage  which  they  had 
suffered,  and  the  plaintiffs  agreed  to  satisfy  them,  but  no  sum  was 
fixed.  In  an  action  by  the  plaintiffs  against  the  defendant,  it  was 
held  (Wightman,  J.,  hsesitante)  that  they  might  recover  the  amount 
of  damage  which  tlieir  vendees  had  sustained,  they  being  liable  to  pay 
it,  though  they  had  not  actually  done  so.  In  giving  judgment,  Lonl 
Campbell  says :  "  The  true  rule  is,  that  you  must  show  that  the  damage 
which  is  sought  to  be  recovered  naturally  arose  from  the  breach  of 
contract  of  which  you  complain.  Suppose  the  plaintiffs  had  paid 
according  to  the  liability  which  they  had  incurred,  it  would  have 
*4501  *^^^  *  natural,  probable,  and  necessary  consequence  of  the 
■'  breach  of  the  contract,  for,  the  defendant  sells  the  barley  as 
Chevalier  seed  barley,  and  the  purchaser  sells  it  again  with  the  same 
description.  If  it  be  sown,  and  turns  out  not  to  be  Chevalier  seed 
barley,  it  will  not  produce  that  quality  of  grain  which  was  warranted, 
not  on  account  of  climate,  or  soil,  or  weather,  but  because  seed  will 

f)rodace  the  same  product,  and  the  difference  in  value  will  be  a  necessary 
OSS,  and  one  which  naturally  arises  from  the  breach  of  contract  by 
the  defendant.  Therefore,  the  defendant  having  warranted  the  barley 
as  Chevalier  seed  barley,  if  the  plaintiffs  had  been  sued,  and  had  been 
obliged  to  pay  damages,  there  is  no  doubt  that  they  could  have 
recovered  them  again.  But  then  it  is  said  that  here  there  has  only 
been  a  claim,  no  action  having  been  brought,  or  any  sum  paid.  It 
would  be  a  great  hardship  if  we  were  to  say  that  the  liability  to  pay 
damages  was  not  enough  to  enable  the  plaintif&  to  recover;  and  no 
case  can  be  found  where  it  has  been  decided  that  there  must  be  more 
than  a  liability."  [Erle,  C.  J. — It  is  agreed  on  all  hands  that  the 
loss  of  profit  upon  the  first  resale  (to  Ileitmann)  is  recoverable.]  That 
which  is  said  by  Parke,  B.,  in  the  course  of  the  argument  in  Hadley 
t^.  Baxendale,  9  Exch.  346,f  is  abundantly  sufficient  to  show  that  tbe 
plaintiffs  are  entitled  to  recover  the  whole  of  the  damages  which  they 
now  claim.  **The  sensible  rule,"  he  says,  "appears  to  be  that  which 
has  been  laid  down  in  France,  and  which  is  declared  in  their  code- 
Code  Civil,  liv.  iii.  tit.  iii.  ss.  1149,  1150,  1151,  and  which  is  thus 
translated  in  Sodgwick,  p.  67, — '  The  damages  due  to  the  creditor 
consist  in  general  of  the  loss  that  he  has  sustained,  and  the  profit 
which  he  has  been  prevented  from  acquiring,  subject  to  the 
modifications  hereinaftei*  contained.    The  debtor  is  only  liable  for  iha 
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damages  ^foreseen,  or  which  might  have  been  foreseen,  at  the  r^AK-t 
time  of  the  execution  of  the  contract,  when  it  is  not  owing  to  *- 
his  fraud  that  the  agreement  has  been  violated.  Even  in  the  case  of 
non-performance  of  the  contract,  resulting  from  the  fraud  of  the  debtor 
the  damages  only  comprise  so  much  of  the  loss  sustained  by  tho 
creditor,  and  so  much  of  the  profit  which  he  has  been  prevented  from 
acquiring,  as  directly  and  immediately  results  from  the  non-performance 
of  the  contract.' "  The  rule  is  well  laid  down  by  an  eminent  A  merican 
Judge  (Selden,  J.),  in  a  case  of  Griffin  v,  Colver,  2  Smith's  New  York 
Rep.  489,  494, — "  It  is  an  error  to  suppose  that '  the  law  does  not  aim 
at  complete  compensation  for  the  injury  sustained,'  but  'seeks  rather 
to  divide  than  aatis/y  the  loss'  (Sedgwick,  ch.  3).  The  broad  general 
rule  in  such  cases,  is,  that  the  party  injured  is  entitled  to  recover  all 
his  damages,  including  gains  prevented  as  well  as  losses  sustained ; 
and  this  rule  is  subject  to  but  two  conditions.  The  damages  must  bo 
such  as  may  fairly  be  supposed  to  have  entered  into  the  contemplation 
of  the  parties  when  they  made  the  contract,  that  is,  must  be  such  as 
might  naturally  be  expected  to  follow  its  violation ;  and  they  must  be 
certain,  both  in  their  nature  and  in  respect  to  the  cause  from  which 
they  proceed.  The  familiar  rules  on  the  subject  are  all  subordinate 
to  these :  for  instance,  that  the  damages  must  fiow  directly  and  naturally 
from  the  breach  of  contract,  is  a  mere  mode  of  expressing  the  first ; 
and  that  they  must  be  not  the  remote  but  proximate  consequence  of 
such  breach,  and  must  not  be  speculative  or  contingent,  are  different 
modifications  of  the  last.  These  two  conditions  are  entirely  separate 
and  independent,  and  to  blend  them  tends  to  confusion."  [Eble,  C. 
J. — That  is,  such  damages  as  may  naturally  be  expected  to  follow  and 
are  certain  to  follow  a  breach  of  the  contract.]  The  *general  p^xo 
rule  is  also  stated  by  Tindal,  C.  J.,  in  delivering  the  judgment  ■■ 
of  the  Exchequer  Chamber  in  Barrow  v.  Arnaud,  8  Q.  B.  604,  609 
(E.  C.  L.  R.  vol.  55),  as  follows : — **  Where  a  contract  to  deliver  goods 
at  a  certain  price  is  broken,  the  proper  measure  of  damages  in  general 
is,  the  difference  between  the  contract-price  and  the  market-price  of 
such  goods  at  the  time  when  the  contract  is  broken,  because  the  pur- 
chaser, having  the  money  in  his  hands,  may  go  into  the  market  and 
huy.  So,  if  a  contract  to  accept  and  pay  for  goods  is  broken^  the 
same  rule  may  be  properly  applied ;  for,  the  seller  may  take  his  goods 
into  the  market  ana  obtain  the  current  price  for  them."  But  that  rule  is 
ioapplicable  to  a  case  like  this,  where  there  is  no  market-price,  and  no 
possible  means  of  obtaining  other  goods,  so  as  to  enable  the  purchases 
to  perform  the  sub-contract.  In  Dunlop  v.  Higgins,  1  House  of  Lords 
Cases  881,  the  measure  of  damages  in  an  action  for  breach  of  contract 
in  the  sale  of  goods,  is  held  to  be  not  merely  the  amount  of  the  difier- 
ence  between  the  contract-price  and  the  price  at  which  such  goods 
could  be  bought  at  the  moment  when  the  contract  was  broken,  but 
likewise  a  compensation  for  such  profit  as  might  have  been  made  by 
the  purchaser  had  the  contract  been  duly  performed.  [Willes,  J. — 
Mr.  Mayne,  observing  upon  that  case  (Mayne  on  Damages  18),  says: 
''It  may  be  as  well  to  state,  that,  according  to  the  Scotch  law,  loss  of 
profits  may  be  included  in  the  estimate  of  damages.  It  was  on  this 
ground  that  Dunlop  v,  Higgins  was  decided  in  the  House  of  Lords. 
It  was  an  appeal  from  a  Scotch  Court:  and  '%  was  held^  that,  in  an 
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notion  in  that  country  for  non-delivery  of  goods  according  to  contract^ 
the  damages  were  not  restricted  to  the  difference  between  the  contract 
and  market  price,  but  that  the  plaintiff  might  recover  in  respect  of 
the  profits  which  he  would  have  made  by  a  contract  of  resale  into 
^jp.„^  *which  he  had  entered.  The  decision  is  in  itself  no  authority 
J  in  England,  as  it  turned  upon  the  acknowledged  difference 
between  the  laW  of  the  two  countries  in  this  respect.  It  is  remarka- 
*ble,  however,  for  a  vigorous  onslaught  upon  the  English  law  by  so 
formidable  an  opponent  as  Lord  Cottenham,  C.  He  said. — *If  pig- 
iron  had  only  risen  1^.  a  ton  in  the  market,  but  the  purchasers  bad 
lost  lOOOZ.  upon  a  contract  with  a  railway  Company,  in  my  opinion 
thev  ought  not  only  to  recover  the  damage  which  would  have  arii^eii 
if  tfiey  had  gone  into  the  market  and  bought  the  iron  at  the  increased 

f)rice,  but  also  that  profit  which  would  have  been  received  if  the  party 
lad  performed  his  contract.     No   other  rule  is   reconcileable  with 
justice,  nor  with  the  duty  which  the  jury  had  to  perform, — that  of 
deciding  the  amount  of  damage  which  the  party  has  suffered  by  the 
breach  of  his  contract.'     But,  with  the  greatest  possible  respect,  it 
may  be  suggested  that  the  rule  most  reconcileable  with  justice  would 
be,  to  inquire  what  was  the  contract,  and  what  were  the  liabilities 
really  entered  into  by  the  parties.     The  question  is,  not  what  profit 
the  plaintiff'  might  have  made,  but  what  profit  he  professed  to  he 
purchasing.     Not  what  damage  he  actually  suffered,  but  what  tiie 
other  contemplated,  and  undertook  to  pay  for.     It  is  quite  clear  that 
loss  of  profits  by  a  resale  can  never  be  contemplated,  unless  the  resale 
has  actually  taken  place  at  the  time,  and  is  communicated  to  the 
other  party.    The  reason  is,  that  such  a  profit  is  utterly  incapable  of 
valuation.    It  may  depend  upon  a  change  of  weather,  a  scientific  dis- 
covery, an  outbreak  of  war,  a  workman's  strike.    It  will  depend  upon 
the  energy  and  sagacity  of  the  person  who  purchases  the  goods,  and 
the  solvency  of  the  person  to  whom  he  sells  them  again.     In  short, 
if  the  Scotch  rule  were  to  be  carried  out  to  its  fair  extent,  no  one 
*4541  *^^^^^  contract  to  sell  goods  which  were  not  actually  in  his 
■'  possession,  without  charging  an  additional  premium,  commen- 
surate to  the  profits  which  the  vendee  might  possibly  make,  and  for 
which  he  himself  would  have  to  pay,  if  prevented  from  carrying  out 
his  agreement."]     The  English  rule,  it  is  submitted,  is  that  which 
shjould  be  followed  here.     [Erlb,  C.  J. — The  real  question  is.  whether 
the  plaintiff's  are  entitled  to  recover  the  1592.  as  damages  arising  oat 
of  the  resale  of  the  soda  by  Heitmann  to  Heinburger.]     In  Josliog  r. 
Irvine,  6  Hurlst.  k  N.  612,t  the  defendant  on  the  2t)th  of  July  sold 
by  sample  to  the  plaintiff  8000  gallons  of  naphtha,  at  2s.  2d.  per 
gallon.     On  the  27th  the  plaintiff  resold  the  same  to  H.  (also  by  sam- 
ple), at  2s.  6d.    It  appeared  that  the  sample  contained  73  per  cent, 
of  benzol,  an  article  used  in  the  manufacture  of  Magenta  dye,  then 
newly  discovered,  and  for  that  purpose  was  worth  6«.  dd.  a  gallon. 
The  defendants  failed  to  deliver  the  naphtha.    It  was  proved  that  H. 
had  claimed  the  difference  between  6s.  9d.  and  2s.  6d.  from  the  plain- 
tiff.   In  assessing  the  damages  in  an  action  for  the  non^delivery  of  the 
naphtha,  the  jury  gave  this  amount  to  the  pluintiff  as  damages.    The 
Court  directed  a  new  inquiry,  because  it  did  not  appear  at  what  price 
the  plaintiff  could  have  prociired  naphtha  according  to  the  sample,  at 
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the  time  of  the  breach, — Martin,  B.,  saying :  "  Upon  these  facts,  I 
think  that  the  caae  of  Randall  v.  Rapir,  E.  B.  &  E.  84  (E.  C.  L.  R.  vol. 
96),  is  decisive  to  show  that  the  damage  which  the  plaintiff  is  liable 
to  pay  to  the  sub-purchaser  may  be  taken  into  consideration.  I  agree, 
that,  if  a  person  purchases  stock,  or  any  other  article  which  has  a 
certain  known  price  and  quality,  the  market-price  at  the  time  of  the 
breach  affords  a  fair  measure  of  damage.  But,  in  this  case,  the  value 
of  the  naphtha  may  have  risen  immediately  after  the  sale,  and  there  may 
have  been  no  ascertaiuable  *market  value."  On  a  second  in-  p^rs 
quiry,  it  appeared  that  naphtha  known  to  contain  73  per  cent.  '- 
of  benzol  could  not  have  been  bouglit  for  less  than  5^.  ^d,  at  the  time 
of  the  breach.  The  learned  Judge  before  whom  the  inquiry  was 
executed  told  the  jury  that  the  plaintiff  would  have  no  answer 
tu  an  action  by  H.  for  the  difference,  and  advised  the  jury  to 
give  such  a  sum  as  would  enable  him  to  pay  H.  The  jury  having 
adopted  this  view,  it  was  held  that  the  damages  were  rightly  assessed, 
and  that  there  was  no  misdirection.  In  Mayne  on  Damages,  p.  16,  it 
is  said :  "  One  very  common  instance  in  which  damage^  are  held  to 
be  too  remote,  arises  where  the  plaintiff  claims  compensation  for  the 
profits  which  he  would  have  made  if  the  defendant  had  carried  out^ 
his  contract.  It  is  by  no  means  true,  however,  that  such  profits  can. 
never  form  a  ground  of  damage.  There  are  many  cases  in  which  the 
profit  to  be  made  by  the  bargain  is  the  only  thing  purchased,  and  in 
such  cases  the  amount  of  that  profit  is  strictly  the  measure  of  damages. 
When  A.  agrees  to  execute  work  for  B.,  or  to  sell  him  goods,  or 
hire  him  a  ship  at  a  future  day,  the  benefit  to  A.  is  the  profit  Sowing 
from  the  transaction,  and  to  this  he  is  entitled.  But,  when  the  thing 
purchased  is  a  specific  article,  and  not  the  right  to  make  a  profit,  the 
measure  of  damages  will  be  the  value  of  that  article,  or  the  difference 
between  the  contract-price  and  that  at  which  it  could  have  been  pur- 
chased elsewhere.  The  mere  fact  that  some  ulterior  profit  mi^^ht 
have  been  made  out  of  it  cannot  be  considered,  because  such  profit 
formed  no  part  of  the  contract.  This  distinction  has  been  very 
clearly  pointed  out  in  a  case  in  the  Supreme  Court  of  New  York. 
The  plaintiffs  had  contracted  with  the  defendants  to  furnish  marble 
from  a  specified  quarry,  at  a  fixed  sum,  for  the  erection  of  a  City  Hall. 
The  plaintiffs  entered  into  a  contract  with  *the  proprietors  of  r^±^a 
the  quarry  for  the  required  a.mount,  at  a  smaller  sum.  After  ^ 
delivering  a  part  of  the  marble,  the  defendants  refused  to  receive  any 
more.  The  plaintifis  sued  for  breach  of  contract,  and  claimed  as 
damages  the  profit  they  would  have  made  by  furnishing  the  marble 
at  a  larger  sum  than  they  were  to  pay  for  it.  Kent,  J.,  ruled  accord- 
ingly, 'that  the  jury  should  allow  the  plaintiffs  as  much  as  the  per- 
formance of  the  contract  ^ould  have  benefited  them  :'  and  this  raling 
was  affirmed  in  the  Court  above.  Nelson,  C.  J.,  said  :  'It  is  not  to 
be  denied  that  there  are  profits  or  gains  derivable  from  a  contract 
wliich  are  uniformly  rejected  as  too  contingent  and  speculative  in, 
their  nature,  and  too  dependent  upon  the  fluctuation  of  markets  and 
the  chances  of  business  to  enter  into  a  safe  or  reasonable  estimate  of 
damage.  Thus,  any  supposed  successful  operation  the  party  might 
have  made,  if  he  had  not  oeen  prevented  from  realizing  the  proceeds 
of  the  contract  at  the  time  stipulated,  is  a  conaideration  not  to  b^ 
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taken  into  the  estimate.  Besides  the  uncertain  and  contingent  issue 
of  such  an  operation,  it  has  no  legal  or  necessary  connection  with  the 
stipulations  between  the  parties,  and  cannot  therefore  be  presumed  to 
have  entered  into  their  consideration  at  the  time  of  contracting. 
When  the  books  and  cases  speak  of  the  profits  anticipated  from  a 
good  bargain  as  matters  too  remote  and  uncertain  to  be  taken  into  the 
{account  in  ascertaining  the  true  measure  of  damages,  they  usually 
have  reference  to  dependent  and  collateral  engagements  entered  into 
on  the  faith  and  in  the  expectation  of  the  performance  of  the  principal 
contract.  But,  profits  or  advantages  which  are  the  direct  and  imme- 
diate fruits  of  the  contract  entered  into  between  the  parties,  stand 
upon  a  dififerent  footing.  These  are  part  and  parcel  of  the  con- 
tract itself, — entering  into  and  constituting  a  portion  of  its  very 
^A''n-\  *elements;  something  stipulated  for,  the  right  to  the  enjoy- 
^  ment  of  which  is  just  as  clear  and  plain  as  to  the  fulfilment  of 
any  other  stipulation.  They  are  presumed  to  have  been  taken  into 
consideration  and  deliberated  upon  before  the  contract  was  made,  and 
formed  perhaps  the  only  inducement  to  the  arrangement:'  Maaterton 
V.  The  Mayor,  &c.,  of  Brooklyn,  7  Hill's  N.  Y.  Rep.  61.  It  is  con- 
ceded that  the  plaintiffs  are  entitled  to  the  loss  of  profit  on  their 
sale  to  Heitmann.  Are  they  not  also  entitled  to  recover  the  sura 
which  they  were  compelled  to  pay  Heitmann  to  compensate  him  for 
the  loss  he  sustained  by  the  breach  of  his  contract  with  his  ven- 
dee ?  It  is  difficult  to  discover  any  principle  upon  which  these  two 
heads  of  damage  are  to  be  distinguished.  When  a  man  sells  goods 
to  a  merchant,  he  knows  that  they  are  bought  for  the  purpose  of  re- 
sale. In  Smeed  v.  Foord,  1  Ellis  &  Ellis  602  (E.  C.  L.  R.  vol.  102), 
the  defendant  contracted  to  deliver  to  the  plaintiflf,  a  farmer,  a  thresh- 
ing-machine, within  three  weeks.  It  was  the  plaintiff's  practice, 
known  to  the  defendant,  to  thresh  wheat  in  the  field,  and  send  it 
thence  direct  to  market.  At  the  end  of  the  three  weeks,  the  plain- 
tifl'^s  wheat  was  ready  in  the  field  for  threshing;  and,  on  the  plaintift'^s 
remonstrating  at  the  delay  in  the  delivery  of  the  machine,  the  defend- 
ant several  times  assured  him  it  should  be  sent  forthwith.  The  plain- 
tift^  having  unsuccessfully  tried  to  hire  another  machine,  was  obliged 
to  carry  home  and  stack  the  wheat,  which,  while  so  stacked,  was 
damaged  by  rain.  The  machine  was  afterwards  delivered  to  the  plain- 
tiff, who  paid  the  defendant  the  contract  price.  The  wheat  was  then 
threshed ;  and  it  was  found  necessary,  owing  to  its  deterioration  by 
the  rain,  to  kiln-dry  it.  When  dried  and  sent  to  market,  it  sold  for  a 
less  price  than  it  would  have  fetched  had  it  been  threshed  at  the  time 
*4"81  ^^®^  ^y  ^^^  contract  for  the  *delivery  of  the  machine,  and  then 
^  sold, — the  market-price  having  in  the  meantime  fallen.  In  an 
action  for  the  non-delivery  of  the  machine,  it  was  held  that  the  plain- 
tiff was  entitled  to  recover  substantial  damages  in  respect  of  the  ex- 
pense of  stacking  the  wheat,  of  loss  arising  from  its  deterioration  by 
the  rain,  and  of  the  expense  of  drying  it  in  the  kiln.(a) 

Brett,  Q.  C,  and  Littler^  in  support  of  tho  rule. — There  being  no 

(d)  Bat  that  he  was  not  entitled  to  recover  any  damages  in  respeet  of  the  faU  in  the  mtrfcel- 
price  of  the  wheat,  inasmach  as  that  oonld  not  have  been  in  the  contemplation  of  the  parties 
when  the  contract  was  made,  and  coald  not  bo  said  to  have  been  in  any  way  the  natoiml  rasolt 
if  the  defendant's  breach  of  eontraoU 
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market  to  which  the  plaintiff,  could  have  resorted  in  order  to  supply 
themselves  with  the  article  in  question,  upon  the  defendant's  failure 
to  deliver  it  pursuant  to  his  contract,  it  may  be  that  the  plaintiffs 
were  entitled  to  recover  as  damages  the  difference  between  the  con< 
tract-price  and  the  price  which  they  would  have  received  under  their 
sub-contract  with  Heitmann ;  and  that  sum  the  defendant  has  paid 
into  court.  All  beyond  that  was  clearly  too  remote.  The  plaintiflfe, 
however,  claim  to  be  entitled  also  to  the  increased  freight  and  insur- 
ance to  which  the  26  tons  delivered  were  subjected  by  reason  of  the 
lateness  of  the  season  for  the  Baltic,  and  also  the  loss  sustained  by 
Ueitroann  by  reason  of  his  inability  to  perform  his  contract  with  his 
sub-vendee.  The  true  measure  of  damages,  as  laid  down  by  all  the 
authorities;  is,  the  loss  which  the  defendant  has  contracted  to  make 
good.  The  amount  of  damages  payable  for  a  breach  is  as  much  part 
of  the  contract  as  the  quantity  of  goods  to  be  delivered  or  the  price 
to  be  paid  for  them.  The  rule  is  neatly  laid  down  in  Mayne  on 
•Damages,  p.  15 :  **  The  first,  and  in  fact  the  only  inquiry  in  r»  i  eg 
all  these  cases,  is,  whether  the  damage  complained  of  is  the  ^ 
natural  and  reasonable  result  of  the  defendant's  act :  it  will  assume 
this  character  if  it  can  be  shown  to  be  such  a  consequence  as  in  the 
ordinary  coursa  of  things  would  flow  from  the  act;"  that  is,  the  result 
which  might  reasonably  be  expected  from  the  defendant's  breach  of 
contract ;  or,  in  cases  of  contract,  if  it  appears  to  have  been  contem- 
plated by  both  parties.  Where  neither  of  these  elements  exists,  the 
damage  is  said  to  be  too  remote."  That  means,  contemplated  at  the 
time  the  contract  is  made,  and  with  reference  to  the  contract.  This 
case,  it  is  submitted,  does  not  fall  within  either  of  those  rules.  The 
contract  was  made  with  the  plaiutifis  at  Newcastle.  It  is  true  that 
the  defendant  was  told  at  the  time  that  the  soda  was  wanted  for  ship- 
ment to  a  correspondent  abroad :  but  no  names  were  disclosed,  nor 
was  it  stated  to  what  part  abroad  it  was  to  be  sent.  What,  then,  is 
the  natural  consequence  of  the  breach  of  such  a  contract?  Can  it  be 
more  than  the  loss  of  the  profit  the  plaiutifis  would  have  made  if  they 
had  been  enabled  to  perform  their  contract  with  the  merchant  abroad? 
Then,  upon  what  principle  can  the  defendant  be  liable  for  the  increased 
freight  and  insurance  ?  There  is  no  pretence  for  saying  that  there 
waa  anything  in  the  contract  from  which  the  plaintiff  could  reason- 
ably infer  that  the  defendant  knew  the  soda  was  to  be  shipped  for  the 
Baltic.  Vessels  are  constantly  running  to  Antwerp  and  Rotterdam 
from  Hull,  as  well  as  to  Hamburg  and  the  Baltic.  Or  it  might  be 
that  the  soda  was  wanted  for  shipment  to  a  Belgian  or  a  French  port. 
The  claim  in  respect  of  the  sub-contract  is  altogether  out  ot  the 
question.  That  is  disposed  of  by  the  case  of  Portman  v.  Middleton, 
4  C.  B.  N.  S.  322  (E.  0.  L.  R.  vol.  93).  There,  A.  contracted  with  B. 
to  repair  a  steam  *<ihresbing-machine,  undertaking  to  get  it  rtAar) 
ready  by  harvest-time.  A  new  fire-box  being  needed,  C.  •■ 
engaged  to  make  one  for  A.  **  in  about  a  fortnight,"  but  failed  in  the 
performance  of  his  contract,  and  A.  (who  had  paid  C.  for  the  article) 
^'a3  obliged  to  get  one  made  elsewhere,  at  an  additional  cost;  but  this 
he  did  not  do  in  time  to  enable  him  to  perform  his  contract  with  B. 
(although  there  was  ample  time  for  him  to  have  done  so  after  C.  had 
broken  his  contract);  whereupon  B.  sued  A.,  who  paid  him  20^.  to 
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settle  the  action.  It  was  held  that  A.  was  entitled  to  recoyer  from  C. 
the  sum  he  had  paid  for  the  fire-box,  and  the  extra  cost  incurred 
in  getting  another;  but  that  the  compensation  paid  by  A.  to  B.  was 
not  such  a  damage  "as  might  fairlj  and  reasonably  be  considered 
either  as  arising  naturally  from  C.'s  breach  of  contract;  or  such  as 
might  reasonably  be  supposed  to  have  been  in  the  contemplation  of 
the  parti esy  at  the  time  they  made  the  contract,  as  the  probable  result 
of  the  breach  of  it," — within  the  rule  in  Hadley  v.  Baxendale,  9 
Exch.  341.t 

Erlb,  C.  J. — This  was  an  action  for  the  breach  of  a  contract  to 
deliver  a  quantity  of  caustic  st)da.  As  a  general  rule,  a  vendor  who 
fails  to  deliver  goods  according  to  his  contract,  must  pay  as  damaofes 
to  the  vendee  the  difference  between  the  value  of  the  goods  at  the 
time  of  the  breach  of  contract  as  compared  with  the  contract-price: 
or,  in  other  words,  if  the  vendee  can  go  into  the  market  and  get  the 
article  contracted  for,  the  vendor  must  reimburse  him  the  difference 
between  that  which  he  has  been  compelled  to  pay  for  it  and  the  price 
at  which  the  vendor  had  contracted  to  deliver  it.  But,  where  the 
article  is  not  one  of  constant  demand  and  supply,  so  that  there  is  no 
market  which  can  be  resorted  to  for  the  purpose  of  obtaining  it, 
itAOi-i  another  *principle  must  be  had  recourse  to  in  order  to  deter- 
-'  mine  the  measure  of  damages  which  the  vendee  is  to  recover: 
and  that  principle  has  been  adopted  here,  in  accordance  with  the  rule 
in  Hadley  v.  Baxendale,  9  Exch.  341,t  where  it  was  held,  that,  where 
two  parties  have  made  a  contract,  which  one  of  them  has  broken,  the 
damages  which  the  other  party  ought  to  receive  in  respect  of  such 
breach  of  contract  should  be  such  as  may  fairly  and  reasonably  be 
considered  either  arising  naturally,  ».  e,  according  to  the  usual  course 
of  things,  from  such  breach  of  contract  itself,  or  such  as  may  reasona- 
bly be  supposed  to  have  been  in  the  contemplation  of  both  parties  at 
the  time  they  made  the  contract,  as  the  probable  result  of  the  breach 
of  it.  The  vendor  is  to  pay  to  the  vendee  such  damages  as  he  may 
fairly  and  reasonably  be  supposed  to  have  considered  that  he  would 
be  liable  to  pay  in  the  event  of  his  failure  to  perform  his  contract 
Here,  the  vendor  had  notice  that  the  vendee  was  buying  the  caustic 
soda, — an  article  not  ordinarily  procurable  in  the  market, — for  the 
purpose  of  resale  to  a  sub- vendee  on  the  continent.  He  made  the 
contract,  therefore,  with  knowledge  that  the  buyers  were  buying  for 
the  purpose  of  fulfilling  a  contract  which  they  had  made  with  a  mer- 
chant abroad.  If  the  plaintiffs  could  have  delivered  the  caustic  soda 
which  the  defendant  failed  to  supply  to  their  vendee  Heitmaou, 
their  profit  thereon  would  have  been  52 1  6a.  4rf.  That  sum  the  defend- 
ant has  paid  into  Court :  and  we  may  assume  that  the  plaintiffs  are 
entitled  to  recover  as  damages  for  the  defendant's  breach  the  loss  of 
the  profit  which  the  plaintifis  would  have  derived  from  the  transictioa 
if  the  defendant  bad  delivered  the  caustic  soda  pursuant  to  hifl 
contract. 

Then,  the  contract  was  for  the  sale  of  75  tons,  25  tons  of  which  was 

were  to  be  delivered  in  June,  25  tons  in  July,  and  25  tons  in  August. 

♦4691   None  was  delivered  *until  September;  and  then  only  26  tons 

^   in  all.     The  question  is,  to  what  damages  the  defendant  is  liable 

by  reason  of  that  late  delivery.     Now,  the  purchaser  of  the  oaustio 
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iodafrom  the  plaintiffs  was  a  merchant  residing  in  St.  Petersburg: 
and,  if  the  plaintiffs  could  have  had  the  article  at  the  times  stipulated 
for,  viz.,  in  the  months  of  June,  July,  and  August,  they  could  have 
forwarded  it  to  St.  Petersburg  at  a  less  charge  for  JFreiglit  and  insur- 
ance than  they  were  compelled  to  pay.  In  consequence  of  the  late- 
ness of  the  season,  it  cost  the  plaintiffs  35/.  15^.  additional  for  freight, 
and  5Z.  28.  additional  for  insurance,  beyond  what  they  would  have  had 
to  pay  if  the  soda  had  been  forwarded  in  time.  It  was  insisted  by  Mr. 
Breti  that  notice  to  the  defendant  that  the  plaintiffs  were  buying  the 
caustic  soda  for  the  purpose  of  fulfilling  a  contract  with  a  correspondent 
'^on  the  continent,''  and  that  the  place  of  shipment  was  Hull,  was  not 
a  notice  that  the  sub-purchaser  was  a  merchant  in  Bussia,  and  that  the 
destination  of  the  soda  was  a  port  in  the  Baltic;  and,  therefore,  that 
this  loss  by  the  increase  of  freight  and  insurance  was  not  one  which 
the  plaintiffs  could  claim  as  a  matter  in  respect  of  which  the  defendants 
had  had  notice  at  the  time  of  the  contract.  It  seems  to  me  that  Mr. 
Brett  has  succeeded  in  making  good  that  ground.  I  do  not  think  a 
notice  that  the  sub-purchaser  was  a  person  residing  *'  on  the  conti- 
nent." was  notice  that  the  goods  were  for  shipment  to  the  Baltic.  But 
the  defendant  has  broken  bis  contract,  and  the  plaintiffs  are  entitled 
to  damages  for  that  breach.  What  are  those  damages?  I  think  they 
are  such  as  might  reasonably  be  expected  to /arise  from  the  breach. 
The  goods  were  to  be  sent  to  Hull,  where,  if  duly  delivered,  they 
would  have  been  available  for  the  Baltic  market.  When  they  were 
sent,  they  were  not  so  available  for  the  Baltic  market  as  they  would 
have  been  if  *they  had  been  sent  to  Hull  in  accordance  with  the  r^^AaQ 
terms  of  the  contract.  1  agree  that  it  is  not  competent  to  a  pur-  '- 
chaser  so  to  deal  with  goods  delivered  under  such  circumstances  as  to 
exaggerate  the  loss :  but,  if  he  does  all  that  a  man  of  reasonable  skill 
and  care  can  do  to  make  the  damage  as  small  as  possible,  there  is  no 
reason  why  he  should  not  be  recouped  to  that  extent.  lieceiving  the 
soda  in  September  and  October,  I  think  the  plaintiffs  turned  it  to 
the  best  account  they  could  by  forwarding  it  to  Heitmann  as  they  did. 
I  do  not  see  how  they  could  have  diminished  the  loss  by  sending  it 
elsewhere.  Having  sent  it  to  St.  Petersburg  at  an  increased  cost  of 
40/.  17«.,  I  think  that  sum  fairly  represents  the  amount  of  deteriora- 
tion of  the  article  by  reason  of  the  defendant's  breach  of  contract,  and 
that  the  plaintiffs  were  entitled  to  charge  the  defendant  for  that 
deterioration. 

The  plaintiffs  further  claimed  damages  by  reason  of  their  having 
been  called  upon  to  reimburse  Heitmann,  their  vendee,  to  the  extent 
of  159Z.  which  Pleitmann  had  paid  to  Heinburger,  a  manufacturer  to 
whom  he  had  contracted  to  sell  the  soda,  to  compensate  him  for  the 
breach  of  his  contract  with  him.  It  appears  to  me  that  that  claim  is 
too  remote.  The  defendant  had  notice  at  the  time  of  entering  into 
the  contract  with  the  plaintiffs  that  they  had  contracted  with  one  pur- 
chaser  on  the  continent.  For  the  damages  resulting  from  that,  it  ia 
agreed  that  he  is  responsible.  But  he  had  no  notice  of  the  subsequent 
restate:  and  it  is  not  to  be  assumed  that  the  parties  contemplated  that 
he  was  to  be  held  responsible  for  the  failure  of  any  number  of  sub- 
tales.    These  could  not  in  any  sense  be  considered  as  the  direct, 


468  BORKIES  v.  HUTCHINSON.    H.  T.  1866. 

natural,  or  necessary  conseqaenoe  of  a  breach  of  the  contract  he  was 

entering  into. 

*4641       WiLLKs/J. — I  am  of  the  same  opinion.  As  to  the  ^damages 

-'  claimed  in  respect  of  the  loss  on  the  contract  between  Heit- 
mann  and  Heinburger,  it  is  consistent  with  all  that  was  or  could  have 
been  known  to  the  defendant  at  the  time  he  made  his  bargain  with 
the  plaintiffs,  that  such  a  contract  might  or  might  not  have  been 
entered  into.  Even  supposing  the  defendant  knew  that  Heitmann 
was  the  purchaser  from  the  plaintiffs,  and  that  it  was  Heitraann^s 
intention  to  sell  the  soda  again,  I  see  no  principle  upon  which  he 
could  be  made  liable  in  respect  of  that.  This  is  a  very  different  case 
from  Randall  v.  Raper,  E.  B.  &  E.  84  (E.  C.  L.  R.  vol.  96),  where  the 
defendant  sold  the  plaintiffs  seed  barley  with  a  warranty  that  it  was 
barley  of  a  particular  description.  There,  the  seed  was  subject  to  an 
inherent  or  latent  defect,  by  reason  of  which  it  produced  an  inferior 
and  insufficient  crop :  and,  whether  the  damages  accrued  to  the  first 
purchaser  or  to  a  sub-purchaser  from  him,  was  a  matter  of  connpara- 
tive  indifference;  they  were  equally  damages  naturally  resulting  from 
his  breach  of  contract.  But  here  the  purchasers  entered  into  a  con- 
tract to  sell  to  Heitmann,  trusting  to  the  performance  of  his  contract 
by  the  defendant,  to  enable  them  to  perform  theirs.  The  defendant 
had  notice  of  this  contract;  and  I  see  no  injustice  in  holding  him  to 
be  liable  to  that  extent.  Heitmann  chose  to  take  upon  himself  a 
similar  risk,  and  to  contract  for  the  sale  of  the  soda  to  Heinburger. 
Even  if  the  defendant  had  notice  of  this  second  contract  at  the  time 
he  sold  to  Heitmann,  I  think  the  damages  arising  from  the  non-deli- 
very by  Heitmann  to  Heinburger  were  too  remote :  he  entered  into 
no  bargain  to  be  answerable  for  such  consequences.  As  to  the  addi- 
tional cost  for  freight  and  insurance  incurred  in  sending  the  26  tons 
to  Russia,  by  reason  of  the  lateness  of  the  period  at  which  they  were 
forwarded  to  Hull,  it  seems  to  me  that  that  was  properly  recoverable 
*4fi"1   *^®  damages  which  were  the  direct  and  natural  consequence 

-'  of  the  defendant's  failure  to  perform  his  contract,  and  upon  the 
simple  ground  stated  by  my  Lord.  It  is  not  suggested  that  the 
plaintiffs  could  have  done  other  than  they  did  to  make  the  soda 
more  valuable.  What  they  did  seems  to  have  been  the  only 
reasonable  thing  they  could  do:  and  it  showed  in  the  result  what 
the  real  worth  of  the  soda  was.  In  ordinary  cases,  where  the  article 
is  one  which  can  be  bought  in  the  market,  the  proper  measure  of 
damages  for  breach  of  a  contract  to  deliver,  is,  the  difference  between 
the  contract-price  and  the  market-price  on  the  day  of  the  breach  :  and 
I  can  quite  understand  a  case  arising  where  goods  are  bought  for  the 
purpose  of  fulfilling  a  contract  for  resale  at  a  price  higher  than  the 
market-price,  and  the  original  seller  has  notice  of  that  fact :  the  dam- 
ages in  such  a  case  might  well  be  influenced  by  that  fact.  That, 
however,  is  not  this  case:  there  was  no  such  notice;  and  there  was  no 
market-price  to  which  resort  could  be  had  as  a  test  of  damage.  We 
must,  therefore,  ascertain  what  was  the  value  of  the  article  contracted 
for  at  the  time  it  ought  to  have  been,  and  at  the  time  when  it  actually 
was  delivered.  Now,  the  value  of  such  an  article  as  this  depends 
upon  the  existence  of  facilities  for  its  transport  to  the  place  for  which 
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it  is  destined.  If  the  caustic  soda  had  been  forwarded  to  Hull  at  the 
times  contracted  for,  it  was  capable  of  being  sent  to  St.  Petersburg. 
"When  it  was  delivered,  it  was  also  capable  of  being  sent  to  St.  Peters- 
burg, but  only  at  a  greater  cost  for  freight  and  insurance  than  would 
have  been  incurred  if  it  bad  been  delivered  in  due  course  at  Hull. 
It  necessarily  follows,  therefore,  that  the  soda  was  worth  less  when  it 
was  delivered,  by  the  difference  between  the  cost  of  forwarding  it  at 
that  time  to  St.  Petersburg  and  what  the  cost  would  have  been  if 
delivered  at  the  times  *mentioned  in  the  contract.  The  plain*  ritAao 
tiffs  are  clearly  entitled  to  recover  that  as  the  direct  and  natural  ^ 
consequence  of  the  defendant's  breach  of  contract.  The  rule  will, 
therefore,  be  made  absolute  to  reduce  the  verdict  by  the  159!.  paid 
by  the  plaintiffs  to  Heitmann  for  the  compensation  paid  by  him  to 
Heinburger  for  the  breach  of  his  contract  with  him. 

Keating,  J. — ^I  also  am  of  opinion  that  the  plaintiffs  were  entitled 
to  recover  as  damages  for  the  defendant's  breach  of  contract  the 
increased  amount  incurred  for  freight  and  insurance  by  reason  of  the 
delay  in  the  delivery  of  the  caustic  soda  contracted  for,  on  the  ground 
already  stated  by  my  Lord  and  my  Brother  Willes,  viz.,  that  the 
lateness  of  the  delivery  occasioned  a  diminution  in  the  market-value 
of  the  article.  That  is  entirely  in  accordance  with  the  principle  upon 
which  this  Court  acted  in  the  caj^e  of  Wilson  v.  The  Lancashire  and 
Yorkshire  Railway  Company,  9  C.  B.  N.  S.  632  (E.  C.  L.  R.  vol.  99). 
That  arose  out  of  a  contract  of  carriage.  The  goods,  which  consisted 
of  cloth,  had  been  purchased  by  the  plaintiff,  a  cap-manufacturer,  for 
the  purpose  of  being  made  up  into  caps :  but,  in  order  to  use  the 
cloth  to  the  best  advantage,  it  was  necessary  that  he  should  have  it  in 
time  to  make  it  into  caps  by  a  certain  season.  The  delay  in  its  trans- 
mission by  the  defendants  caused  the  loss  of  the  season.  This  Court 
held  that  the  loss  of  the  season  might  under  the  circumstances  fairly 
be  considered  as  a  deterioration  or  diminution  of  the  market- value  of 
the  cloth.  That  is  identical  in  principle  with  this  case.  I  also 
entirely  agree  with  the  rest  of  the  Court  that  the  further  damage 
claimed,  viz.,  the  sum  paid  by  Heitmann  to  compensate  Heinburger 
for  the  loss  of  his  sub-contract  with  Heitmann,  was  too  remote,  and 
cannot  be  recovered  by  the  plaintiffs  in  this  action. 

Rule  absolute  accordingly. 


The  measure  of  damages,  in  cases 
irhorc  a  contract  for  the  sale  of  chat- 
tels has  been  broken  by  the  vendor's 
non-delivery  of  the  commodity  bar- 
gained for,  seems  to  be  similar  in  the 
United  States  and  England,  and  to  be 
the  Roman  rule  with  slight  modifica- 
tion, which,  under  the  form  that  it  re- 
ceived from  Pothier  (Poth.  on  Obi. 
159, 160),  was  introduced  into  the  Code 
Napol^n,  §§  1149,  1150,  1151,  and 
from  this,  with  but  partial  change, 
copied  into  the  Code  of  Louisiana,  Art 


1928,  9  La.  Ann.  273.  At  the  com- 
mon law,  damages  in  contract  is  a  pe- 
cuniary compensation  for  an  actual  j>«- 
cuntary  loss  ( 1 0  Casey  9),  and  the  latter 
is  the  measure  of  the  former :  Broom 
on  Com.  L.  [629],  [634],  2  H.  96,  23 
How.  166,  5  Bosw.  625.  By  the  civil 
law,  as  in  California  (17  Cal.  487),  and 
Louisiana  (3  La.  Ann.  105),  fraud  in 
such  cases  was  punishable:  besides, 
the  limit  of  damages  was  the  two-fold 
value,  except  when  crime  was  involved. 
The  law,  which  is  but  the  expression 
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qf  commoa  custom  aad  experience,  market  is  held  at  the' place  and  time  of 
presumes,  that  in  the  affairs  of  life,,  delivery,  the  nearest  market  furnishes 
every  man  takes  into  consideration  the  the  standard  :  30  Maine  491 ;  or  the 
natural  consequences  of  his  acts;  t.  «.,  market  to  which  the  like  article  is  usu« 
as  they  will  probahly  arise  according  ally  sent  from  the  place  of  delivery :  7 
to  the  usual  course  of  events  (this  ful-  N.  H.  360.  (The  objeot  of  the  rule  is 
fils  the  conditions  of  legality,  proximity  to  give  the  injured  party  such  compen^ 
of  time  and  directness  of  relation  be-  sation  as  will  enable  him  to  obtain  the 
tween  the  non-performance  and  loss  ex-  article :  80  Maine  491.  An  exception 
pressed  by  tnodo  circa  or  propter  ipsam  to  this  rule  exists  in  some  of  the  states 
rem  (Poth.  Cont.,  de  Vente  1, 70),  "  di-  where  the  consideration  is  prepaid,  and 
rect,"  '^  immediate,"  '^  immediatefy  out  in  the  case  of  stocks,  2  Greeul.  on  £v., 
o/ the  contract"  (10  Gasej  9),  *»proxi-  §  260,  26  N.  Y.  309, 16  Conn.  212, 28 
mate,"  ^^necessary,"  "certain,"  "legal,"  Ind.  1,  founded  on  the  ground  that  the 
and  excludes  interference  by  the  injured  vendee  having  been  deprived  of  his 
person  to  cause  or  increase  the  dam-  money,  is  entitled  to  the  profit  he  might 
age:  See  1  Strobh.  389,  525.  He  have  made — the  difference  between 
must  diminish  his  damage,  if  he  can :  the  contract  price  and  the  highest 
7  Greenl.  51;  16  Wise.  581;  28  111.  market  value  between  the  times  of 
457;  13  Maryl.  314;  17  Id.  419;  1  breach  and  trial:  2  Kent's  Com.  624 ; 
Tiff  72).  All  contracting  parties  may  1  Swift's  Dig.  738;  31  N.  Y.  676; 
be  said,  therefore,  to  contemplate,  when  19  Conn.  212.  A  doctrine  disapproved 
they  bargain,  the  possibility  of  non-  of  by  Chanc.  Kent,  «u/>.,  and  C.  J.  Gib- 
performance;  and  to  agree  upon  the  son,  2  Harris  96.  See  also  3  Sanf.  637.) 
amount  to  be  paid  in  that  contingency,  When  no  mode  of  ascertaining  the  value 
either  expressly,  in  liquidated  dam-  is  found,  the  contract  price  will  be  re- 
ages  (2  Greenl.  Ev.,  §  257 ;  Tidd's  sorted  to :  4  Cal.  392.  If  the  article 
Firact.  176  n.  (o),  876  n.  (A)  ),  or,  im-  have  no  market  value,  be  not  easy  of 
pliedly,  the  amount  of  probable  actual  purchase,  and  the  vendee  have  in  view 
loss,  t.  e,^  by  expenditure  or  deprecia-  a  purposed  use  for  it,  of  which  the 
tionof  that  which  is  possessed,  or  depri-  vendor  had  express  or  implied  notice 
vation  of  gains  or  profits  as  a  natural  when  the  agreement  was  made,  the 
(as  above)  result  (in  case  of  sale)  of  supply  of  the  article  for  that  use  be- 
the  non-delivery  of  the  thing  propter  comes  a  condition  of  the  contract,  and 
rem  non  habitam.  If  this  have  a  mar-  the  loss  to  the  vendee  by  its  non-ful- 
ket  price  or  value,  and  be  usually  easy  filment  is  by  the  contract  no  longer 
of  purchase,  such  value  at  the  time  extrinsic  or  remote, 
of  delivery,  deducting  the  contract  The  loss  under  these  circumstances, 
price,  is  the  measure :  2  Kent's  Com.  as  no  market  value  can  be  found  as  a 
625 ;  12  Wright  407 ;  26  N.  Y.  309 ;  standard,  is  the  vendee's  loss  by  ez- 
19  Conn.  212;  4  Texas  289;  83  Mo.  penses,  and  by  failing  to  get  the  pro- 
150;  13  Gray  429;  23  Ind.  1;  8  fits  which  he  must  have  gained  had 
Minn.  346 ;  11  Mich.  542.  If  no  time  his  purpose  been  accomplished :  2 
for  delivery  be  appointed,  then  that  Kent,  nip,;  3  Pars,  on  Cont  178,  ef 
of  refusal  will  be  chosen;  16  Maryl.  seq.;  Poth.  on  ObL,  Mip.,  Contr., 
222;  Bald.  381;  or  of  commencing  de  Vente  71;  Troplong  de  la  Vente 
suit,  1  Bay  105 ;  or  on  notice,  23  Pick.  800;  .Sedgwick  on  Dam.  210 ;  20  Law 
400;  8  Cr.  298 ;  or  a  reasonable  time.  Rep.  49 ;  10  Casey  9 ;  12  Wright  809, 
3  Sandf.  585 ;  8  Minn.  346.   When  no  407 ;  25  111.  86 ;  18  Mo.  517 ;  28  How. 
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166 ;  9  Lft.  Am.  273,  294 ;  4  Mart.  Profits  are  insurable,  and  the  loss  of 

N.  S.  246;  1  Tiff.  76 ;  13  Marjl.  314;  them  can  be  easily  proved  :  2  Pars,  on 

2  Sm.  Jjead.  Gas.  536;  11  Jnr.  N.  8.  Mar.  Law  70.     They  are  allowed  in 

973.     The  aboTe  measure  of  damages  suits  for  infringement  of  patent  rights : 

is  appiied  to  cases  of  breach  of  contract  16  How.  480 ;  20  Id.  103 ;  for  land 

by  a  common  carrier:  AngeH  on  Oarr.  in  some  cases;  81   111.  478;  and  on 

460;  Kent's  Com.,  ncp.;  14  Gray  165;  breach  of  contract  to  sell  or  carry  arti- 

2  Head.  488;  29  Barb.  633;  45  Id.  cles  haying  a  market  value;  and  the 

502 ;  12  C J^ey  360  (but  see  Mayne  on  deprivation  of  them  was  regarded  by 

Dam.  17,  contra).  the  civil  law  as  an  equally  important 

The  current  of  authority  seems  to  be  element  of  loss  as  expenses,  quantum 

in  favour  of  allowing  profits  as  an  ele-  mtAi  abestf  quaniumque  lucrari  potui. 

ment  of  loss  under  the  above  condition :  Profits  that  represent  the  real  value 

8  Pars.,  mp.;  13  Maryl.  314;  exclud-  of  a  bargain^  or  the  inducement  to 

ing  therefrom  those  remote  and  spec-  enter  into  it,  such  as  the  difference  of 

ulative,  or  merely  conjectural,  without  cost  to  a  contractor  and  the  contract 

any  past  sales  or  values  by  which  to  price  he  is  to  receive  for  the  erection 

compute  them  :  1  Allen  331 ;  12  Cush.  of  a  building  or  making  a  machine, 

366 ;  or  out  of  illegal  business,  9  Bosw.  are  allowable,  and  the  like ;  87  Verm. 

154,orvoid  contract,  5  La.  N.  S.  131;  239;   12  Ohio  360;  1  Cas.  882;  6 

25GkL  390  ;ora  fancied  good  bargain,  Wright  485   (but  see  12  Id.  309); 

oxv^^y-eonixwQtnotinadehiotonwhenthe  Sedg.  on  Bam.   76  (3),   et  zeq.)    11 

hargain  ii  made  to  both  parties,  Kent,  Midb.   542   (an   important  case) ;    2 

Slip.,  Sedgwick  on  Bam.  76  (3),  although  Sm.  N.  Y.  489;  6  Gal.  19;  6  Barb, 

some  of  our  Courts  have  refused  to  419;  3  La.  Ann.  44;  6  M'Lean  612 ; 

award  profits,  as  such,  on  the  ground  of  18  How.  809;  3  Cush.  200;  7  Hill 

tbe  difliculty  in  ascertaining  them.    21  61 ;  1 03  E.  C.  L.  R.  142.   It  is  thought 

Wend.  342,  is  a  much  cited  case,  de-  that  the  contractor  who  has  agreed  to 

dared  in  2  Sm.  N.  Y.  489,  to  be  only  build   a  house  or  vessel,  or  make  a 

understood  on  the  ground  that  the  profits  machine,  or  to  repair  any  of  these  by 

there  denied  (from  steamer)  were  inca-  a  given  time,  should,  on  default,  be 

pableofcomputation,  and  were  like  those  presumed  naturally  to  have  foreseen 

arising  from  a  foreign  voyage.  The  latter  the  loss  of  profits,  t.  e.,  of  the  market 

were  refused  mainly  because  the  state  value  in  their  use — the  rent,  freight, 

of  a  foreign  market  cannot  be  correctly  or  hire  they  would  have  produced  if 

determined:  1  Gall.  320;  3  Wheat,  completed.     Of   such    damages   past 

846;  5  Id.  385 ;  contra,  13  How.  112 ;  income  or  yield  is  evidence,  as  in  part- 

2  Wall.  U.  S.  538  ;  3  Id.  305 ;  cases  of  nership  cases :  6  Seld.  489 ;  and  cases 

collision  or  unlawful  seizure,  1  Conkl.  of  injury  by  negligence,   preventing 

Adm.,  2  Prich.  Adm.  Dig.;  4  Harris  pursuit  of  profession  or  employment: 

228,  315 ;  1  Pars,  on  Mar.  Law  205-6.  2  Black  290;  20  How.  34 ;  23  Wend. 

Profits  are,  however,  allowed,  when  434;  (see   also   36   Ala.  61);  ur  if 

the  market  value  of  the  foreign  port  cognizant  of  their  peculiar  value — the 

of  destination,  is  the  measure  of  dam-  special  need  for  the  article,  <.^.,  repairs 

agw  against  a  carrier,  although  this  to  an  oil-mill,  the  business  of  which  is 

objection  was  taken  2  Caines  221 ,  and  interrupted  on  that  account,  the  default- 

the  home  port  declared  to  ftimish  the  ing  contractor  will  be  liable  for  any 

standard  of  value,  as  the  market  value  profits  thus  lost.  The  law  does  not  seemi 

it  foreign  ports  was  too  doubtfuL  however,  to  be  settled  on  these  points. 
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±Aa^^    *SEMENZA  and  Others  v.  BRINSLEY  and  Another. 
^^^  Feb.  27. 

1.  One  who  bnji  goxAn  of  a  perton  whom  he  koowi  to  be  Mlling  them  u  an  agent,  eannot 
eet  off  in  an  aotion  by  the  prineipal  for  their  price  a  debt  due  to  him  from  the  agenti  even  tboagh 
be  did  not  at  the  time  of  the  purohase  know  and  had  not  the  moans  of  knowing  who  wu  ihe 
real  owner. 

2.  To  an  action  for  goods  sold  and  delivered,  the  defendants  pleaded,  that  the  goods  were 
■old  to  them  by  one  Moll,  then  being  the  agent  of  the  plaintiffi  and  intrasted  Ey  them  wiUi  tk« 
possession  of  the  goods  as  apparent  owner  thereof;  that  Mol .  sold  them  in  his  own  name  and 
as  his  own  goods  with  the  oonsent  of  the  plaintiffs ;  that  the  defendants  at  the  time  of  the  sile 
and  delirory  did  not  know  and  had  not  the  means  of  knowing  that  the  plaintiffs  were  ths 
owners  of  the  goods,  or  that  Moll  was  their  agent ;  and  that,  at  the  time  of  the  said  sale  and 
delirery  of  the  goods,  and  before  the  defendants  knew  that  the  plaintiffs  were  the  owners  of  the 
goods,  or  that  Moll  was  the  plaintiffs'  agent,  Moll  became  and  eontinued  indebted  to  the  defend- 
ants for  goods  sold,  Ac,  to  an  eqnal  amount,  which  they  were  willing  and  offered  to  set  off:— 

Held,  a  bod  plea,  for  not  averring  that  the  defendants  did  not  know  and  had  not  the  means 
of  knowing  that  Moll  at  the  time  he  sold  the  goods  to  them  was  a  mere  agent 

The  third  count  of  the  declaration  was  for  money  payable  by  the 
defendants  to  the  plaintiffs  for  goods  bargained  and  sold  by  the 
plaintiffs  to  the  defendants,  and  for  goods  sold  and  delivered  by  the 
plaintiffs  to  the  defendants,  and  for  money  received  by  the  defendants 
for  the  use  of  the  plaintiff's,  and  for  interest  payable  by  the  defendants 
to  the  plaintiffs  upon  money  due  from  the  defendants  to  the  plaintiff 
and  forborne  at  interest  by  the  plaintiff  to  the  defendants  at  their 
request,  and  for  moneys  found  to  be  due  from  the  defendants  to  the 
plaintiffs  on  accounts  stated  between  them :  and  the  plaintiff  claimed 
a  return  of  the  goods  mentioned  in  the  first  count,  or  their  value,  and 
5002.  for  their  detention,  and  also  5002.  in  respect  of  the  matters 
mentioned  in  the  other  counts  of  the  declaration. 

The  defendants  pleaded,  amongst  other  pleas,  sixthly,  to  the  third 
count,  so  far  as  it  related  to  the  said  money  payable  for  the  said  goods 
sold  and  delivered,  that  the  said  goods  were  sold  and  delivered  to  the 
defendants  by  one  John  Peter  Moll,  then  being  the  agent  of  the 
plaintiffs  in  that  behalf,  and  intrusted  by  the  plaintiffs  with  the 
possession  of  the  said  goods  as  apparent  owner  thereof,  and  the  said 
John  Peter  Moll,  having  possession  of  the  said  goods  as  aforesaid, 
sold  and  delivered  the  same  to  the  defendants  in  his  own  name  and  as 
*4681  ^^^^  ^"^^  goods,  with  the  consent  of  the  ^plaintiffs ;  that,  at  the 
^  time  of  the  said  sale  and  delivery  of  the  said  goods,  the  defend- 
ants did  not  know,  and  had  not  the  means  of  knowing,  that  the 
plaintiffs  were  the  owners  of  the  said  goods  or  were  interested  therein 
or  in  the  said  sale  thereof,  or  that  the  said  John  Peter  Moll  was  the 
agent  of  the  plaintiffs  in  that  behalf;  and  that,  at  the  time  of  the  cAid 
sale  and  delivery  of  the  said  goods,  and  before  the  defendants  knew 
that  the  plaintiff  were  the  owners  of  the  said  goods  or  any  of  them, 
or  interested  therein,  or  that  the  said  John  Peter  Moll  was  the  agent 
of  the  plaintifiEs  in  the  sale  thereof,  the  said  John  Peter  Moll  became, 
and  was  at  the  commencement  of  this  suit,  and  still  was,  indebted  to 
the  defendants  in  an  amount  equal  to  the  plaintiffs'  claim,  for  money 
payable  by  the  said  John  Peter  Moll  to  the  defendants,  for  goods  sola 
and  delivered  by  the  defendants  to  the  said  John  Peter  Moll,  and  for 
money  found  to  be  due  from  the  said  John  Peter  Moll  to  the  defend- 
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ants  on  accounts  stated  between  them, — which  amount  the  defendants 
were  willing  to  set  off  against  the  plaintiffs'  <^laim. 

The  plaintifiH  demurred  to  this  plea,  the  ground  of  demurrer  stated 
in  the  margin  beings  '*  that  the  plea  does  not  allege  that  the  defend- 
ants did  not  know  or  had  not  the  means  of  knowing  that  Moil  was 
merely  an  agent,  but  only  that  they  did  not  know  and  had  not  the 
means  of  knowing  that  Moll  was  agent  for  (he  plaintiffs;  and  it  is 
consistent  with  such  plea,  that  they  knew  and'  [or  ?]  had  the  means 
of  knowing  that  Moll  was  a  mere  agent."     Joinder. 

Sir  Oeorge  HonymaUf  in  support  of  the  demurrer. — The  sixth  plea 
is  objectionable  upon  two  grounds, — first,  for  not  alleging  that  the 
defendants  did  not  at  the  time  of  the  sale  know  that  Moll  was  a  mere 
agent, — secondly,  for  not  alleging  that  at  the  time  when  the  r«4^^n 
Mebt  as  between  Moll  and  the  defendants  was  contracted,  the  ^ 
defendants  did  not  know  that  he  was  a  mere  agent.  All  that  the  plea 
states,  is,  that  the  goods  were  sold  to  the  defendants  by  one  Moll, 
then  being  the  agent  of  the  plaintiffs  and  intrusted  by  them  with  the 
possession  of  the  goods  as  apparent  owner  thereof;  that  Moll  sold 
them  in  his  own  name  and  as  his  own  goods  with  the  consent  of  the 
plaintiffs;  that  the  defendants  at  the  time  of  the  sale  and  delivery  did 
not  know  and  had  not  the  means  of  knowing  that  the  plaintiffs  were 
the  owners  of  the  goods,  or  that  Moll  was  tfieir  agent;  and  that,  at 
the  time  of  the  said  sale  and  delivery  of  ^he  goods,  and  before  the 
defendants  knew  that  the  plaintiffs  were  the  owners  of  the  goods,  or 
tiiat  Moll  was  the  plaintiffs'  agent,  Moll  became  and  continued 
indebted  to  the  defendants,  &c.  Where  a  man  buys  of  one  who  he 
knows  or  has  the  means  of  knowing  is  selling  as  agent  for  somebody 
else,  he  cannot  in  an  action  by  the  pcincipal  for  the  price  set  off  a 
debt  due  to  him  from  the  agent,  though  he  did  not  at  the  time  he 
bought  the  goods  know  ivho  the  principal  was.  It  is  perfectly  con- 
sistent with  all  that  is  alleged  in  this  plea,  that,  at  the  time  of  the  sale 
and  of  the  indebtedness,  the  defendants  knew  that  Moll  was  selling  as 
agent.  [Willbs,  J. — The  allegation  is,  that  the  goods  were  sold  by 
Moll  in  his  own  name  and  as  his  own  goods,  with  the  consent  of  the 

Slaintiff^.]  It  is  not  averred  that  the  defendants  bought  them  from 
[oil  as  his  own  goods,  or  that  they  did  not  know  he  was  selling  as 
agent  for  some  unknown  principal.  This  is  the  turning  point,  as  is 
put  by  the  Court  in  Purchell  v.  Salter,  1  Q.  B.  197  (E.  C.  L.  R.  vol. 
41),  1  Gale  &  D.  682.  [Williams,  J. — Have  not  the  defendants  a 
right  to  say  that  they  were  justified  in  giving  credit  to  the  character 
which  Moll  with  the  plaintiffs'  consent  assumed?]  Clearly  not:  if 
before  Moll  became  indebted  to  them,  ♦the  defendants  became  r^Atrr^ 
aware  that  Moll  was  selling  the  goods  as  agent,  they  have  no  ^-  ' 
right  of  set-off.  In  the  notes  to  George  v.  Clagett  (7  T.  R.  859),  in  2 
Smithes  Leading  Oases,  5th  edit  108, — observing  upon  a  passage  in 
the  judgment  of  the  Court  of  Queen's  Bench  in  Sims  v.  Bond,  5  B.  & 
Ad.  889,  898  (B.  C.  L.  R  vol.  27),  ''It  is  a  well-established  rule  of 
law,  that,  where  a  contract  not  under  seal  is  made  with  an  agent  in 
his  own  name  for  an  undisclosed  principal,  either  the  agent  or  the 
principal  may  sue  upon  it ;  the  defendant,  in  the  latter  case,  being 
entitled  to  be  placed  in  the  same  situation  at  the  time  of  the  disclosure 
of  the  real  principal,  aa  if  the  agent  had  been  the  contracting  party/^ 
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— ^the  learned  editors  say :  *'  However,  the  latter  part  of  this  rule  only 
applies  where  the  party  contracting  has  not  the  means  of  knowing 
that  the  party  with  whom  he  contracts  is  but  an  agent.  If  he  have 
the  means  of  knowing,  and,  though  he  may  not  be  expressly  told,  still 
must  be  supposed  to  have  known,  that  be  was  dealing,  not  with  a 
principal,  but  with  an  agent,  the  reason  of  the  above  rule  ceases,  and 
then,  cessante  ratione,  cessat  lex.  Thus,  in  Baring  v.  Corrie,  2  B.  t 
Aid.  187,  Coles  &  Co.,  who  were  brokers  and  also  merchants,  sold  to 
Corrie  &  Co.  in  their  own  names  sugars  belonging  to  Baring  &  Co., 
who  brought  an  action  for  the  price.  The  true  nature  of  the  contract 
was  entered  by  Coles  &  Co.  in  their  broker's  book,  which  the  defend- 
ants might  if  they  pleased  have  seen :  nor  had  Coles  k  Go.  the 
possession  of  the  sugars,  which  were  lying  in  the  West  India  Docks, 
whence  by  the  usage  of  the  docks  they  could  not  have  been  taken 
without  the  order  of  the  plaintifi^,  whose  principal  clerk  signed  the 
delivery  order.  Under  these  circumstances,  the  Court  held  that  the 
defendants  had  no  right  to  set  off  against  the  plaintif&^  demand  for  the 
price  of  the  goods  a  debt  due  to  them  from  Coles  &  Co.     '  It  is  to  be 

*4711  *^^^^^^^^/  ^^^^  ^^yl^yi  J*i  '  ^hat  the  plaintiffs  did  not  trust 
^  the  brokers  with  either  the  muniments  of  title  or  the  posses- 
sion of  the  goods,  as  was  done  in  both  the  cases  of  Babone  v.  Wil- 
liams, 7  T.  R.  860(a),  and  George  v.  Clagett,  7  T.  R.  359.  There  is 
another  circumstance  by  which  the  defendants  might  easily  have 
ascertained  whether  Coles  &  Co.  acted  as  brokers  or  not.  According 
to  the  usual  course  of  dealing,  a  broker  is  bound  to  put  down  in  his 
book  an  account  of  the  sales  made  by  him  in  that  capacity,  so  that, 
if  the  defendants  had  asked  to  see  the  book,  they  would  instantly 
have  discovered  whether  Coles  &  Co.  acted  as  brokers  or  not.  I 
therefore  think  that  the  plaintiffs  did  not  by  their  conduct  enable 
Coles  k  Co.  to  hold  themselves  out  as  the  proprietors  of  these  goods, 
so  as  to  impose  on  the  defendants;  that  the  defendants  were  not 
imposed  on;  and,  even  supposing  that  they  were,  they  must  have 
been  guilty  of  gross  negligence.  I  cannot  think  that  the  defendants 
believed  when  they  bought  the  goods  that  Coles  k  Co.  sold  them  on 
their  own  account ;  and,  if  not,  they  can  have  no  defence  to  this 
action.' "  And,  after  referring  to  Maanss  v.  Henderson,  1  East  335, 
and  Moore  t*.  Clementson,  2  Campb.  22,  the  learned  editors  go  on, — 
*'In  the  case  of  Warner  v.  M'Kay,  1  M.  &  W.  691,t  it  was  held  that 
a  purchaser  might  set  off  payments  made  to  a  factor,  if  he  believed 
that  the  factor  had  a  right  to  sell,  and  did  sell,  to  repay  himself 
advances:  but  see  the  observations  on  this  case  in  the  judgment  ia 
Smart  v.  Sandars,  8  C.  B.  399  (E.  C.  L.  R.  vol.  64),  and  per  Cresswell, 
J.,  in  Fish  v,  Eempton,  7  C.  B.  694,  where  it  was  held  that  knowledge 
by  the  purchaser  of  goods  that  the  vendor  sold  them  as  factor,  dis- 
entitled him  to  set  oft'  a  debt  due  by  such  factor  in  an  action  by  the 
principal.  The  set-off,  however,  to  be  available,  need  not  exist  at 
the  time  of  the  sale:  if  it  arises  before  notice  of  the  real  ownership,  it 
*4721  ^^  sufficient.^'  Here,  *the  defendants  do  not  say  that  they 
^  bought  the  goods  as  the  goods  of  Moll,  or  supposing  bim  to 
be  the  owner  of  them.  [Keating,  J. — The  pleader  has  followed  the 
precedent  in  Ballen  k  Leake,  2d  edit.  680.]  But  not  that  given  in 
S  Ch.  PI.  122  123,  and  in  PurcheU  v.  3alter  and  Carr  v.  Hiachli^ 
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4  B.  4  a  551  (E.  C.  L.  B.  vol.  10),  7  D.  &  R.  42  (E.  C.  L.  R.  vol.  16). 
In  Maanss  v.  Henderson,  an  English  subject,  in  time  of  war,  who  had 
received  orders  to  efiect  an  insurance  for  a  neutral  foreigner,  opened 
the  policy  with  his  usual  broker  in  his  awn  name^  but  inforn)ing  him 
at  the  same  time  that  the  property  was  neutral:  and  it  was  held  that 
this  was  a  sufficient  indication  to  the  broker  that  the  party  acted  as 
agent,  and  not  on  his  own  account,  and  therefore  that  the  broker  had 
no  lien  on  the  policy  so  effected  for  his  general  balance  against  such 
agent,  as  between  such  broker  and  the  principal.  In  Moore  v, 
Clementson,  Lord  Ellenborough  said :  ''  A  man  who  is  in  the  habit 
of  selling  the  goods  of  others  may  likewise  sell  goods  of  his  own : 
aud.  where  he  sells  goods  as  a  principal,  with  the  sanction  of  the  real 
owner,  the  purchaser  who  is  thus  led  to  give  him  credit  shall  on  no 
account  afterwards  be  deprived  of  his  set-off  by  the  intervention  of 
any  third  person.  But  here  there  was  express  notice  to  the  pur- 
chaser before  the  contract  was  completed,  that  Green  in  this  particu- 
lar transaction  acted  only  as  a  factor."  That  is  the  true  rule.  The 
mere  knowledge  that  the  seller  is  a  factor  or  agent  does  not  deprive 
the  bayer  of  his  right  of  set-off:  but,  if  he  knows  at  the  time  of  the 
purchase  that  the  seller  is  acting  as  a  factor  in  the  particular  transac- 
tion, the  right  to  set-off  does  not  attach.  [Erle,  C.  J. — Does  not  the 
plea  come  up  to  the  doctrine  laid  down  in  George  v.  Clagett?]  Kot 
if  the  defendants  were  aware  (and  it  is  consistent  with  all  that  is 
alleged  in  this  plea  that  they  were  aware),  at  the  time  they  bought 
the  goods  of  Moll,  that  he  was  really  selling  them  as  agent  of  a 
third  person. 

*Wa^in  Williams,  contri. — The  two  points  suggested  do  r^^iro 
not  properly  arise.  The  plea  alleges  a  sale  and  delivery  of  the  ^ 
goods  to  the  defendants  by  Moll,  then  being  the  agent  of  the  plaintiff 
and  intrusted  by  them  with  the  possession  of  the  goods  as  apparent 
owner  thereof;  that,  Moll  having  possession  of  the  goods,  sold  and 
delivered  them  to  the  defendants  in  his  own  name  and  as  his  own 
goods,  with  the  consent  of  the  plaintiffs;  that,  at  the  time  of  the  said 
sale  and  discovery,  the  defendants  did  not  know  and  bad  not  the  means 
of  knowing  that  the  plaintiffs  were  the  owners  of  the  goods,  or  were 
interested  therein  or  in  the  sale  thereof,  or  that  Moll  was  the  agent  of 
the  plaintiffs ;  and  that,  at  the  time  of  the  said  sale  and  delivery  of  the 
goods,  and  before  the  defendants  knew  that  the  plaintiffs  were  the 
owners  of  them,  or  that  Moll  was  the  plaintiffs^  agent,  the  set-off 
accrued.  The  difficulty  arises  entirely  from  the  use  of  superfluous 
words.  [Erle,  G.  J.,  suggested  that  the  plea  should  be  amended,  by 
eliminating  the  allegation  that  the  two  sales  were  contemporaneous  fa 
thing  to  the  last  degree  improbable),  and  the  allegation  that  the  defend- 
ants did  not  know  that  Moll  was  agent  to  Vie  plaintiffs;  or  that  the 
parties  should  go  down  to  trial  on  the  pleadings  aa  they  stood,  the 
qu&}tion  of  costs  being  reserved.  But  this  was  not  assented  to.]  The 
oniy  question  is,  whether  the  defendants  had  a  right  of  set-off  at  the 
time  of  the  sale.  George  v,  Clagett,  and  the  notes  thereto  in  2  Smith's 
Leading  Cases  108,  lays  it  down  broadly,  that  if  the  owner  of  goods 
accredits  an  agent,  and  puts  it  in  his  power  to  sell  the  goods  as  his  own, 
one  who  purchases  them  from  him  without  knowledge  of  the  agency,  is 
entitled  to  set  off'  a  debt  due  to  him  from  the  agent.     [Eblk,  C.  J. — 
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Belieying^  him  to  be  the  owner.]  It  is  not  so  stated.  In  all  the  cases 
whatever  was  the  language  used  by  the  Court,  th€  defendant  rtA^i 
knew,  or  had  *the  means  of  knowing,  that  the  plaintiff  was  the  '■ 
principal.  In  Fish  v.  Kempton,  7  C.  B.  687  (E.  G.  L.  H.  vol.  62),  WiWe, 
C  J.,  says :  *^  Where  goods  are  placed  in  the  hands  of  a  factor  for  sale, 
and  are  sold  by  him  under  circumstances  that  are  calculated  to  induce  a 
purchaser  to  believe  that  he  is  dealing  with  his  own  goods,  the  prio- 
cipal  is  not  permitted  afterwards  to  turn  round  and  tell  the  vendee 
that  the  character  he  himself  has  allowed  the  factor  to  assume  did  not 
really  belong  to  him.  The  purchaser  may  have  bought  for  the  expre&s 
purpose  of  setting  off  the  price  of  the  g(x>ds  against  a  debt  due  to  him 
from  the  seller.  But  the  case  is  difterent,  where  the  purchaser  has 
notice  at  the  time  that  the  seller  is  acting  merely  as  the  agent  of 
another.  In  that  case,  there  would  be  no  honesty  in  allowing  the 
purchaser  to  set  off  a  bad  debt  at  the  expense  of  the  principal.  This 
I  consider  to  be  clear  and  settled  law  :  and  I  think  we  are  bound  not 
to  exhibit  any  doubt  where  none  should  exist,  by  granting  a  rule." 
And  Cressweil,  J.,  says:  ^'If  a  factor  sells  goods  as  owner,  and  the 
buyer  bonfi  fide  purchases  them  in  the  belief  that  he  is  dealing  with 
the  owner,  he  may  set  off  a  debt  due  to  him  from  the  factor  against 
a  demand  preferred  by  the  principal."  Lord  Mansfield  so  lays  down 
the  rule  distinctly  in  Rabone  v.  Williams.  **  Where,"  he  says,  '*a 
factor,  dealing  for  a  principal,  but  concealing  that  principal,  delivers 
goods  in  his  own  name,  the  person  contracting  with  him  has  a  right 
to  consider  him  to  all  intents  and  purposes  as  the  principal;  and, 
though  the  real  principal  may  appear  and  bring  an  action  upon  that 
contr^ict  against  the  purchaser  oH  the  goods,  yet  that  purchaser  may 
set  oft'  any  claim  he  may  have  against  the  factor  in  answer  to  the 
demand  of  the  principal.  This  has  been  long  settled.  The  distinction 
between  a  factor  and  a  broker  is  noticed  by  Abbott,  C.  J.,  and  ♦Bay- 
ley,  J.,  in  Baring  v.  Oorrie,  2  B.  &  Aid.  187.     Abbott,  C.  J^ 


*^7o 


^  says :  **  The  distinction  between  a  broker  and  a  factor  is  not 
merely  nominal,  for  they  difter  in  many  important  particulars.  A 
factor  is  a  person  to  whom  goods  are  consigned  for  sale  by  a  merchant 
residing  abroad,  or  at  a  distance  from  the  place  of  sale,  and  he  usually 
Bells  in  his  owu  name,  without  disclosing  that  of  his  principal :  the 
latter,  therefore,  with  full  knowledge  of  these  circumstances,  trusts  him 
with  the  actual  possession  of  the  goods,  and  gives  him  authority  to 
sell  in  his  own  name.  But  the  broker  is  in  a  difterent  situation:  lie 
is  not  trusted  with  the  possession  of  the  goods,  aiid  he  ought  not  to 
sell  in  his  own  name.  The  principal,  therefore,  who  trusts  a  broker, 
has  a  right  to  expect  that  he  will  not  sell  in  bis  own  name.  In  all 
the  cases  cited,  the  factor  was  in  actual  possession  of  the  goods,  and 
the  purchasers  could  not  know  whether  they  belonged  to  him  or  not; 
and,  at  all  events,  they  knew  that  he  had  a  right  to  sell  the  goods.^' 
The  decision  of  this  Court  in  Norwood  v.  Dresser,  14  C.  B.  N.  S.  574 
(E.  C.  L.  R.  vol.  108),  as  far  as  it  goes,  is  in  favour  of  the  preser.t 
defence.  The  Exchequer  Chamber,  in  overruling  that  decision  (see 
17  C.  B.,  N.  S.  466  (E.  C.  L.  R.  vol.  112),  held  that  the  knowledge  of 
Dresser  s  agent  was  the  knowledge  of  Dresser  himself,  though  acquired 
long  before  he  became  suoh  agent.  The  substante  of  this  plea  is,  that 
the  goods  in  question  were  sold  by  Moll  as  the  owner  and  bought  by 
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die  defendants  in  the  belief,  iodueed  by  tbe  plaiotiffs^  oouduct,  th^tt  be 
was  the  owner;  and  tba4;  briags  tbe  ease  wilJain  the  rule  in  Carr  r. 
lliocMiff,  4  B.  &  C.  661  <E.  C.  L.  R.  toI.  10),  7  D.  &  R.  42  (E.  C.  L. 
R.  1«). 

Sir  O.  Honyman,  in  reply,  was  stopped  by  the  Court. 

WiLLBS,  J.,  now  delivered  the  judgment  of  the  Court : — 

*Thi8  was  an  action  for  goods  sold  and  delivered.  Tbe  jr*A^a 
RXth  plea,  tbe  validity  -of  whieb  is  in  question,  aUeged  a  set-  ^  ' 
off  against  one  Moll,  who  is  rstated  to  bave  be<^  the  factor  or  ^agent 
of  tbe  plaintiffs.  To  that  plea  the  defendants  de^KDurred,  on  the  ground 
that  it  did  not  allege  that  tbe  defendants  did  Aot  know  or  bad  not  tbe 
means  of  knowing  that  Moll  was  merely  An  agent,  but  only  that  thej 
did  not  know,  and  had  aot  the  ff^eans  of  knowing,  that  be  w^s  agent 
far  the  plaintiffs;  and  the  plaintifiis  joiiied  in  demurrer. 

The  ease  was  furgued  in  tbe  course  of  tbe  last  term,  before  .the  Lord 
Chief  Justice,  my  Src^ber  Keating^  and  myself;  and  the  Court  Xooik 
time  to  consider. 

The  question  is  whether  tbe  pl^a  sufEioieutly  identifies  Moll  yrii^ 
tbe  plaintijB^,  so  as  to  show  tbat  a  «et^*  against  him  is  available  in 
an  action  brought  by  them.  It  was  attempted  to  sustain  it  by  # 
reference  to  a  series  d  authorities,  beginning  with  the  case  of  George 
t7.  Glagett,  7  T.  R.  859,  eoounented  upon  in  2  Sm^ith's  Leading  Cases, 
5th  edit.  869.  The  plea  alleges  that  Moll  was  intrusted  by  tbe  plain- 
tiffs with  the  possession  of  the  goods  as  apparent  owner  thereof,  and, 
80  having  possession  of  them,  sold  them  to  the  defendants  in  his  own 
name  and  as  his  own  goods,  with  the  consent  of  the  plaintiffs :  ii 
then  goes  on  to  allege  that,  at  the  time  of  the  said  -sale  and  delivery 
of  the  goods,  the  defendants  did  not  know,  and  had  not  the  means  of 
knowing,  that  the  plaintiff  were  the  owners  of  the  goods,  or  Were 
interested  therein,  or  in  the  said  sale  thereof,  or  that  MoU  was  the.agent 
of  the  plaintiff,  and  that  at  the  time  of  the  sale  and  delivery  of  the 
goods,  and  before  the  defendants  knew  tbat  the  plaintiffs  were  tbe 
owners  of  tha  goods,  or  interested  therein,  or  that  MoU  was  their 
agent  in  the  sale  thereof,  Moll  became  and  continued  indebted  to  the 
defendants  in  the  amount  whiob  rthey  seek  to  set  off. 

*It  is  necessary  to  consider  whether  Ahe  averjpaents  jn  this  r^Am 
plea  satisfy  the  conditions  under  which  a  set-off  of  a  debt  due  *-  ' 
horn  a  factor  against  a  claim  for  the  price  of  the  goods  by  his  prin- 
cipal is  allowed.  The  rule  of  law  upon  this  subject  is  well  stated  in 
tbe  marginal  note  to  the  case  of  George  v.  Clagett,  viz.,  that,  if  a 
factor  sells  goods  as  his  own,  and  the  buyer  knows  nothing  of  any 
principal,  the  buj^r  may  set  off  any  demand  ,be  may  have  on  the 
factor  against  the  demand  for  the  goods  made  by  tbe  principal.  One 
may  observe,  as  has  often  'been  suggested,  and  as  was  very  ql^riy 
pointed  out  by  Holroyd,  J.,  in  Carr  v.  Hincbliff,  4  B.  4  0.647  (E.  C. 
L.  R.  vol.  10),  6  D.  &  R,  42  (E.  C.  L.  R.  vol.  10),  that  the  difficulty 
was,  not  in  setting  up  as  a  defence  against  the  principal  that  wfaiob 
woold  be  a  defence  against  the  tfiEkotor,  by  way  of  ffxtinguipbment 
t»f  the  claim  of  tbc'foirmer,  ibut  in  applying  tbe  Q^tuteof  aettoff',tand 
-saying  that  the  tevms  of  tbat  aUitnte  .were  sSfitisfled,  jo  as  Xo  i$ay  tba^ 
-thc'debt  of  the  factor  should :for<tfae  purpose  of  vthe  {aQtipn  ibe  cpn* 
sidered  as  the  debt  of  the  principal,    ffhut  difficulty,  boweTcr,  ,w^ 
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fot  over,  and  the  factor  and  the  principal  were  identified  by  that 
ecision,  for  the  purpose  of  the  statute ;  and  it  was  held  that  the 
existence  of  the  set-off,  without  any  knowledge  of  the  agency,  entitled 
the  debtor  to  set  up  as  against  the  principal  the  defence  of  set-off  as 
a  quasi  extinguishment,  notwithstanding  the  words  of  the  statute  of 
set-off. 

'  In  order  to  make  a  valid  defence  within  the  rule  above  stated,  it  is 
obvious  that  the  plea  should  show  that  the  contract  was  made  by  a 
person  whom  the  plaintiff  had  intrusted  with  the  possession  of  the 
goods,  that  that  person  sold  them  as  his  own  goods  in  his  own  name 
as  principal  with  the  authority  of  the  plaintiff,  that  the  defendant 
dealt  with  him  as  and  believed  him  to  be  the  principal  in  the  transac- 

*4781  ^^^^'  ^^^  ^^^^  ^before  the  defendant  was  undeceived  in  that 
^  respect,  the  set-off  accrued. 

Upon  the  true  construction  of  this  plea,  taking  all  the  averments 
together,  it  is  quite  consistent  that  the  seller,  Moll,  was  a  factor,  and 
sold  the  goods  in  his  own  name,  as  is  usual  with  factors,  and  yet  that 
the  defendants  may  have  bought  the  goods,  well  knowing  that  Moll 
was  not  the  owner,  but  that  he  had  a  principal,  though  they  did  not 
know  who  that  principal  was.  This  would  satisfy  all  the  averments 
in  the  plea.  Indeed,  the  plea  studiously  avoids  averring  that  whicli 
is  the  gist  of  a  defence  of  this  sort,  viz.,  that  the  defendant  knew 
nothing  of  any  principal.  We  think  that  the  principle  laid  down  in 
George  v.  Clagett  cannot  be  extended  to  such  a  case  as  this,  where 
the  buyer  is  dealing  with  a  known  agent,  though  he  does  not  at  the 
time  know  who  the  particular  principal  is. 

We  regret  that  we  are  obliged  to  decide  this  case  upon  the  con- 
struction of  the  plea.  But  Mr.  Williams  declined  to  accede  to  the 
suggestion  of  the  Court  that  he  should  amend  his  plea,  and  Sir 
Oeorge  Honyman  has  not  applied  to  strike  it  out  as  being  embarrassing. 
Udder  these  circumstances,  therefore,  we  are  bound  to  put  the  best 
construction  we  can  upon  it;  and,  for  the  reasons  above  stated,  we 
hold  that  it  does  not  amount  to  a  defence. 

The  plaintiffs  will  do  well  to  have  the  facts  specially  found  at  the 
trial ;  so  that,  if  it  should  be  thought  that  we  have  put  too  rigid  a 
construction  upon  the  plea,  it  may  be  set  right  in  a  Court  of  error. 

Judgment  for  the  plaintifis. 


*479]  ♦SWIRE  V.  LEACH.    Jan.  29. 

1.  Goodt  deposited  with  a  pawnbroker  in  the  mwj  of  hif  trade,  are  privileged  ft«ni  diitreH} 
and  thit  though  they  majr  have  been  pledged  more  than  twelve  monthi. 

2.  And,  held,  that  the  proper  measnre  of  damagec  was,  the  value  of  <A«  ^oocf«,  and  not  nerely 
that  of  the  plain  tiff't  interest  therein. 

This  was  an  action  of  trover  for  goods  which  had  been  deposited 
with  the  plaintiff  in  the  way  of  his  trade  of  a  pawnbroker.  The 
declaration  alleged  for  special  damage,  injury  to  the  plaintiff's  trade, 
&c.  Plea,  not  guilty  by  statute,  the  statute  referred  to  in  the  margiA 
being  the  11  G.  2,  o.  19,  s.  21. 
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The  cause  was  tried  before  Pigott,  B.,  at  the  last  Assizes  at  Liver- 
pool. It  appeared  that  the  plaintiff  carried  on  the  business  of  ai 
pawnbroker  at  Manchester ;  and  that,  under  a  warrant  of  distress  for 
rent  in  arrear,  the  defendant  as  broker  seized  amongst  other  things  a 
quantity  of  unredeemed  pledges,  which  it  was  contended  on  the  part 
of  the  plaintiff  were  privileged  from  distress.  There  was  conflicting 
evidence  as  to  the  value  of  the  articles  so  seized  and  so  alleged  to  be 
protected,  but,  according  to  the  evidence  of  the  plaintiff's  witnesses, 
thej  were  worth  between  80Z.  and  35Z. 

On  the  part  of  the  defendant  it  was  insisted  that  unredeemed  pledges 
in  the  hands  of  a  pawnbroker  are  not  privileged, — the  protection  only 
applying  where  the  goods  are  in  the  hands  of  a  person  who  has  some- 
thing to  do  to  them  in  the  way  of  bis  trade:  and,  as  to  the  measure 
of  damages,  it  was  submitted  that  the  plaintiff,  at  all  events,  was  not 
entitled  to  recover  the  value  of  the  goods  themselves,  but  only  the 
value  of  his  interest  in  them :  and,  further,  that,  assuming  that  the 
privilege  existed,  it  was  inapplicable  to  those  goods  which  had  been 
in  pledge  for  more  than  twelve  months,  these  being  by  the  provisions 
of  the  Pawnbrokers  Act,  39  &  40  G.  3.  c.  99,  s.  17,  forfeited :  Walter 
V.  Smith,  5  B.  &  Aid.  439  (E.  C.  L.  R.  vol.  7),  1  D.  &  R.  1  (E.  C.  U 
E.  vol.  16). 

The  learned  Judge  overruled  the  objection :  and  he  *directed   r*40A 
the  jury  to  find  for  the  plaintiff"  for  the  value  of  the  goods  so  *■ 
seized,  distinguishing  between  those  which  had  been  pledged  more 
and  those  which  had  been  pledged  less  than  a  year. 

The  jury  accordingly  returned  a  verdict  for  the  plaintiff,  damages 
30^.,  subject  to  a  motion  to  enter  a  nonsuit,  or  to  reduce  the  damages. 

Monk,  Q.  C,  in  Michaelmas  Term  last,  obtained  a  rule  calling  upou 
the  plaintiff  to  show  cause  why  a  verdict  should  not  be  entered  for 
the  defendant,  or  a  nonsuit ;  or  for  a  new  trial,  on  the  ground  that 
the  learned  Judge  misdirected  the  jury  in  holding  that  the  plaintiff  ^S 
goods  were  exempted  from  distress  for  rent;  or  why  the  damages 
should  not  be  reduced  to  such  sum  as  the  Court  should  direct. 

W.  Sandars  and  Holker  now  showed  cause. — The  goods  in  question 
are  clearly  privileged  from  distress,  according  to  the  second  rule 
stated  in  the  notes  to  Simpson  v.  Hartopp  (Willes  512),  in  1  Smithes 
Leading  Cases  368,  373. — as  being  'things  delivered  to  a  person 
exercising  a  public  trade,  to  be  carried,  wrought,  worked  up,  ox 
managed  in  the  way  of  his  trade  or  employ."  In  Adams  v.  Grane,  1 
C.  k  M.  380,  387,t  8  Tyrwh.  826,— where  goods  sent  to  the  premises 
of  an  auctioneer  for  sale  were  held  to  be  privileged, — Bayley,  J.,  in 
giving  judgment,  says:  *'The  privilege  in  question  has  been  estal>- 
lished  for  a  very  considerable  period  of  time.  Lord  Coke  (Co.  Litt. 
47  a)  treats  of  it  as  being  well  known,  and  the  principle  of  exemption, 
according  to  him,  is,  that  it  is  for  the  benefit  of  trade.  Among  other 
instances  put  by  him  is  the  instance  of  'goods  going  to  a  fair  or 
market.'  Now,  whv  should  they  be  privileged  ?  They  are  privileged 
because  interest  reipublicas  that  buyer  and  seller  should  '^be  r^^o^ 
brought  together,  that  a  man  should  have  an  opportunity  of  '- 
going  to  some  particular  place  to  which  goods  might  be  brought  for 
the  purpose  of  sale ;  and  therefore  it  is  one  of  the  old  established 
principles^  that  goods  on  their  way  to  a  fair«  or  on  their  way  to  % 
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iMrkel;,  dhall  be  pntile^d,  far  the  benefit  wfaich  reaalls  to  the  public 
fi'oni  there  being  n  settled  place  at  wfaich  the  articles  may  be  bought. 
It  is  highly  beneficial  to  the  mafiafactnrers  of  goods,  to  the  bandy- 
eraftmen,  and  to  liiaiiy  others,  who  are  encouraged  to  make  goods  at 
their  own  premisesr  by  the  facility  in  disposing  of  them.  Where  will 
they  be  likely  to  dispose  of  them?  Why,  at  those  places  to  which 
purchasers  will  from  time  to  time  resort.  They  will  resort  to  a  fair 
or  to  a  market ;  aild  therefore  the  privilege  and  the  exemption  from 
distress  at  that  place  is  of  great  importance  to  the  person  who  is  the 
proprietor  or  the  original  mantifactarer  of  the  goods.  The  privilege 
has  from  time  to  time  been  extended  according  to  new  modes  of  deal- 
ing established  between  parties ;  and  one  of  the  modern  modes  is  the 
case  of  a  factor :  and  I  should  observe  what  is  said  by  Mr.  Justice 
Blackstone  in  bis  Commentaries  (Yol.  S,  p.  8),  that  there  is  no  hard- 
ship in  the  privilege  which  is  allowed  to  exist  in  these  cases,  because 
the  privilege  generally  arises  to  goods  which  no  one  conld  suppose  to 
be  the  property  of  the  individual  from  whom  the  rent  was  due.  The 
tent  is  due  in  respect  of  premises  for  the  hiring  of  which  the  person 
who  acts  in  that  place  is  the  person  amenable  for  the  rent ;  and,  if  you 
Were  to  seize  the  goods  of  a  third  person,  you  wonld  enforce  payment, 
not  from  the  man  who  had  contracted  to  pay,  but  from  a  perfect 
stranger;  and  in  reality  you  would  be  taking  the  goods  of  one  maa 
to  pay  the  debt  of  another.  The  case  of  a  factor  is  a  case  strongly 
analogous  to  the  case  in  question :  and  the  two  cases  which  have  been 
*zL»9i  inentioned,  *of  Thompson  v,  Mashiter,  8  J.  B.  Moore  254  (E. 
*^^J  C.  L.  B.  vol.  17),  1  Bingh.  288  (B.  C.  L.  K.  vol.  8),  and  Oilman 
V.  Elton,  8  Brod.  &  B.  76  (E.  C.  L.  R.  vol.  7),  6  J.  B.  Moore  243  (E. 
C.  L.  B.  vol.  17),  establish  the  position,  that,  in  the  case  of  a  factor, 
the  goods  of  the  principal  on  the  premises  of  the  factor  are  exempted 
from  distress  for  rent  issuing  out  of  the  premises  in  which  the  goods 
are  deposited,  and  yet  those  goods  are,  generally  speaking,  deposited 
for  a  much  greater  period  of  time  than  goods  at  an  auction-room. 
But,  why  are  they  protected  ?  Why,  interest  reipublicse  that  the 
goods  of  the  principal  should  find  their  way  to  a  place  where  there 
will  be  a  resort  for  sale :  and,  if  yon  have  goods  in  the  hands  of  a 
factor,  you  will  be  more  likely  to  sell  those  goods,  beoanse  the  factor^s 
premises  will  be  a  place  of  resort  for  those  very  persons  who  have 
bccasion  for  goods  in  which  that  factor  deals."  And  Yaughan,  B., 
says:  "In  the  case  of  Gisbonrn  v.  Hurst,  1  Salk.  249,  the  rale  was 
laid  down  with  a  great  deal  of  correctness,  and  it  has  been  acted  on 
lii  all  the  Courtd  in  Westminster  Hall  whenever  this  ouestion  has 
arisen.  The  rule  as  laid  down  in  that  case,  and  adopted  afterwards 
\h  Gilmnn  ff.  Elton,  6  J.  B.  Moore  248,  8  Brod.  &  B.  75,  and  all  the 
subsequent  cases,  is,  that,  wherever  goods  were  delivered  to  a  person 
terrying  on  a  public  trade  or  employment,  to  be  carried,  wrought, 
Or  managed  in  the  way  of  trade,  they  should  be  privileged.  It 
does  not  appear  to  me  that  those  words  are  to  be  scanned  with 
any  critical  nicety.  I  should  be  disposed,  certainly,  rather  to  en- 
large than  to  narrow  or  cripple  in  any  manner  the  oonstruction 
6f  the  Words  'carried,  wrought,  or  managed  in  the  Way  of  trade  or 
employment.'"  Blackstone  says, — 8  Comm.  8, — "Gxwda  delivered 
lo  a  man  to  be  used  by  him  in  the  way  of  trade  shall  not  be  liabk 
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to  difttre^a  As,  a  hprs^  standing  in  a  smith's  shop  to  be  sl^oed^ 
or  iu  a  common  inn;  or  cloth  at  a  tailor's  house;  or  corn  sent 
•to  a  mill  or  ^  market.  For,  all  these  are  protected  and  privi-  r«4oq 
leged,  for  tb^  benefit  of  trade,  and  are  supposed  in  common  '- 
presumption  not  to  belong  to  the  own.er  of  the  house,  but  to  his  cus- 
tomers." This  is  adopted  from  Gilbert  on  Distresaes  85,  The  right 
of  the  landlord  to  distrain  for  rent  in  arrear  is  an  exception  on  the 
common  law  of  England :  and  that  right  is  properly  limited  where  it 
interferes  with  the  interest  of  the  public, — where  the  goods  must  be 
well  known  not  to  belong  to  tlie  tenant,  but  to  be  intrusted  to  him  in 
the  way  of  his  trade.  That  is  the  foundation  upon  which  all  the 
cases  rest.  In  Gibson  v,  Ireson,  3  Q.  B.  39  (E.  C.  L.  E.  vol.  43), 
materials  in  the  bouse  of  a  manufacturer  for  the  purpose  of  his  trade, 
were  held  not  to  be  distrainable.  **  The  principle  of  the  exemption," 
says  Parke,  B.,  in  Muspratt  v.  Gregory,  1  M.  &  W.  633,t  Tyrwh.  Ic 
G.  1036,(o)  "  is,  the  public  good  ;  that  is,  that  all  men  may  freely  and 
without  interruption  or  danger  of  the  loss  of  their  goods,  deal  with 
those  who  carry  on  trades  or  businesses  for  the  benefit  of  all  indis- 
criminately, or  buy  or  sell  in  fairs  or  markets,  and  thus  supply  them- 
selves with  the  commodities  of  life.  Such  being  the  principle,  it 
appears  to  me,  that,  in  order  to  give  it  full  effect,  we  ought  to  hold 
that  not  merely  chattels  are  privileged  from  distress  which  are  placed 
on  the  lands  chargeable  with  it,  in  order  to  have  something  done  with 
them  by  the  person  there  carrying  on  his  trade,  but  that  all  are 
exempt  which  are  necessarily  placed  there,  and  whilst  they  are  there, 
in  order  to  enable  their  owner  to  enjoy  the  full  benefit  of  the  trade 
or  business  as  it  is  there  carried  on.  It  is  not,  I  think,  because  the 
chattels  are  to  be  worked  upon  the  lands  so  chargeable  (though  that 
is  the  most  familiar  case),  but  because  they  are  necessarily  placed 
*on  those  lands,  that  the  privilege  is  allowed  by  the  law :  and,  f^aqa 
if  the  goods  are  necessarily  placed  there,  in  order  to  enjoy  the  •■ 
benefit  of  the  trade,  it  is  immaterial  what  is  to  be  done  with  them. 
I  may  also  observe,  with  reference  to  one  part  of  this  proposition, 
that  there  appears  to  be  no  dispute  but  that  the  word  'public'  is  to  be 
uoderstood  to  refer  to  every  trade  or  employ  carried  on  generally  for 
the  benefit  of  any  persons  who  choose  to  avail  themselves  of  it,  as 
distinguished  from  a  special  employment  by  x>ne  or  particular  indivi- 
diuils;  although  it  be  not  'public' in  the  sense  that  all  the  King's 
subjects  have  a  right  to  insist  on  the  trader  accepting  their  goods,  and 
that  an  indictment  or  action  would  lie  if  he  did  not, — a  predicament 
which  is  peculiar  at  this  day  to  an  innkeeper,  or  perhaps  a  carrier 
also ;  though  Lord  Holt,  in  12  Mod.  484,  considered  it  to  belong  to  all 
other  trades  which  a  man  professed  to  carry  on  for  all  persons  indis- 
criminately." And,  after  an  elaborate  review  of  the  authorities,  the 
learned  Baron  concludes, — "I  think,  for  the  reasons  above  given,  it 
[the  exemption]  applies  to  every  case  in  which  a  chattel  is  necessarily 
brought  on  the  premises  of  the  trader,  in  order  to  enable  the  owner 
to  enjoy  the  benefit  of  the  trade."  Patteson,  J.,  in  Gibson  v,  Ireson, 
flays :  *'I  do  not  know  what  is  meant  by  the  phrase  *  public  trade.'  It 
is  said  in  Simpson  v.  Hartopp,  Willes  515,  th.at  'materials  sent  to  a 
weaver,  or  cloth  to  a  tailor  to  be  made  up,  are  privileged  for  the  sake 

(a)  Affinned  09  error  in  the  Bxoheqaer  Cbambor,  MaiprAtt  «.  Qr«gory,  3  M.  A  W.  677.| 
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of  trade  and  commerce:'  bat  the  trade  of  a  tailor  is  not  public,  any 
more  than  that  of  a  silk-weaver.  If  he  were  obliged,  as  a  carrier  is, 
to  receive  whatever  is  sent  to  him,  the  case  might  be  different:  but  he 
is  under  no  such  obligation."  In  Muspratt  v,  Gregory,  the  barge  was 
on  the  premises  for  the  convenience  of  the  owner  and  not  for  the 
purpose  of  trade  and  commerce.  So  of  the  brewer's  casks  sent  to  tht 
i^AQ^i  *publican's  premises  with  beer:  Joule  v,  Jackson,  7  M.  &  W. 
■'  450.t  The  rule  is  thus  stated  in  the  notes  to  Poole  v,  Longue- 
vill,  2  Wms.  Saund.  290  a,  n.  (5):  "The  exemption  from  distress 
appears  to  be  an  accessory  to  the  privilege  allowed  by  the  law  to  cattle 
or  other  goods  going  to,  or  at,  fairs  and  markets,  for  affording  encour- 
age ment  and  protection  to  persons  frequenting  them.  But  it  has 
been  held  that  this  privilege  does  not  extend  to  mere  customers 
resorting  to  the  shop,  warehouse,  or  manufactory  of  individuals:  and, 
accordingly,  in  a  case  where  salt  was  manufactured  and  publicly  sold 
at  certain  salt-works,  and  carried  away  in  boats  of  the  purchasers, 
which  came  for  the  purpose  of  being  loaded  with  it  into  a  cut  or  canal 
on  the  premises,  communicating  with  a  public  navigation,  it  was  held 
that  the  boat  of  an  alkali  manufacturer,  which  was  lying  in  this  cut 
or  canal  for  the  purpose  of  receiving  and  carrying  away  salt  bought 
by  him  for  the  purpose  of  his  manufacture,  was  not  privileged  from 
distress:  Muspratt  v.  Gregory,  1  M.  &  W.  633,t  Parke,  B.,  dissenti- 
ente :  aflSrmed  in  Cam.  Scacc,  8  M.  &  W.  677.t  I^  ^^^^  c^®  ^^^  t)oat 
had  been  left  by  the  owner  for  his  own  convenience  in  the  place  where 
it  was  distrained,  and  it  was  not  brought  or  left  there  for  the  purpose 
of  being  taken  care  of,  managed,  or  iu  any  way  dealt  with  by  the 
tenant  of  the  land :  and  therefore  the  case  was  held  not  to  fall  within 
the  privilege  from  distress  established  in  favour  of  things  delivered 
to  a  person  exercising  a  public  trade,  to  be  carried,  wrought,  or  man- 
aged, in  the  way  of  his  trade  or  business,  as  in  the  instances  put  in 
the  older  books,  of  a  horse  standing  in  a  smith's  shop  to  be  shoed,  or 
in  a  common  inn,  or  cloth  at  a  tailor's  shop,  or  corn  sent  to  a  mill  or 
market  (3  Bl.  Comm.  8);  which  privilege  has  been  extended  by 
modern  authorities  to  the  cases  of  goods  delivered  to  factors, — Gilman 

^  (E.  C.  L.  R.  vol.  17);  and  wharfingers, — Thompson  v.  Mashiter, 
1  Bingh.  283  (E.  G.  L.  R.  vol.  8),  8  J.  B.  Moore  254  (E.  C.  L.  R  vol. 
17),  Matthias  v.  Mesnard,  2  0.  &  P.  853  (E.  C.  L.  R.  vol.  12) ;  auction- 
eers,—Adams  V.  Grane,  1  C.  &  M.  380,t  3  Tyrw.  826;  and,  lastly, 
carcase-butchers, — Brown  v.  Shevill,  2  Ad.  &  E.  138  (E.  C.  L.  R.  vol. 
29),  4  N.  &  M.  277  (E.  C.  L.  R.  vol.  30);  but  has  not  been  allowed  to 
carriages  standing  at  livery, — Francis  v.  Wyatt,  3  Burr.  1498;  nor  to 
stocking-frames  sent  with  materials  to  a  weaver  (though  the  materials 
themselves  would  be  privileged), — Wood  v.  Clarke,  1  C.  &  J.  484,t  1 
Tyrwh.  314;  nor  to  a  threshing-machine  let  to  the  tenant, — Fenton  r. 
Logan,  9  Bingh.  676  (E.  C.  L.  R.  vol.  23),  3  M.  &  Scott  82  (E.  C.  L. 
R.  vol.  30);  nor  to  brewers'  casks  sent  to  a  public-house  with  beer, 
and  left  there  till  the  beer  is  consumed, — Joule  r.  Jackson,  7  M.  &  W. 
450."t  In  Findon  v.  M'Laren,  6  Q.  B.  891  (E.  C.  L.  R.  vol.61),  goods 
in  the  hands  of  a  commission  agent  for  sale  in  the  way  of  his  business 
were  held  exempt  from  distress.  In  Brown  v,  Arundell,  10  0.  B.  54 
(E.  C.  L.  R.  vol.  70),  goods  sent  to  an  auctioneer  for  sale  on  premises 
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occapied  by  Win,  were  held  to  be  privileged  from  distress  for  rent, 
although  the  place  of  sale  was  merely  hired  for  the  occasion, — or 
even  where  the  occupation  had  been  acquired  by  the  auctioneer  by 
an  act  of  trespass.  The  like  was  held  in  Williams  v.  Holmes,  8 
Exch.  861.t 

The  proper  measure  of  damages,  where  goods  have  been  taken  by 
a  wrongdoer  out  of  the  hands  of  a  bailee,  is,  their  value.  [Erle,  C. 
J. — The  plaintift*  would  be  liable  over  to  that  extent  to  the  true 
owner.]  There  is  no  substantial  distinction  in  this  respect  between 
pledges  which  were  forfeited  by  lapse  of  time  and  those  which  were 
not.  Until  sold,  the  property  in  the  pledge  continues  in  the  pawnor, 
notwithstanding  the  lapse  of  twelve  months.  In  Walter  v.  Smith.  5 
B.  k  Aid.  439  (E.  C.  L.  R.  vol.  7),  1  D.  &  R.  1  (E.  C.  L.  R.  vol.  16),  it 
was  expressly  held  that  a  pawnbroker  has  no  right  to  sell  unre- 
deemed pledges  after  the  expiration  of  a  year  from  the  time  the  goods 
*were  pledged,  if  the  original  [?]  owner  tender  him  the  prin-  vi^aq't 
cipal  and  interest  due.  The  mode  of  conducting  the  sale  is  ^ 
regulated  by  the  89  k  40  G.  3,  c.  99.  ss.  17,  18,  20;  but  the  property 
is  unchanged  until  actual  sale. 

Monk^  Q.  C,  in  support  of  his  rule. — It  is  assumed  that  all  goods 
delivered  to  a  tradesman  in  the  course  of  his  trade  are  protected  from 
distress.  That,  however,  is  not  the  principle  upon  which  the  exemp- 
tion rests.  To  entitle  the  goods  to  the  privilege,  they  must  be  upon 
the  premises  for  the  purpose  of  being  carried,  wrought,  or  manufactured 
by  the  person  upon  whose  premises  they  are  found :  Read  v,  Burley, 
Cro.  Eliz.  649,  596 ;  Gisbourn  v.  Hurst,  1  Salk.  249.  The  business 
of  a  pawnbroker  is  not,  to  carry  or  to  do  any  work  upon  goods,  but 
merely  to  grant  loans  on  the  deposit  of  goods.  In  the  case  of  the 
carcase-butcher,— Brown  t».  Shevill,  2  Ad.  &  E.  188  (E.  C.  L.  R.  vol. 
29),  4  N.  &  M.  277  (E.  C.  L.  R.  vol.  30),^there  was  something  to  be 
done  with  the  beast.  In  the  case  of  the  wharfinger, — Thompson  v, 
Mashiter,  8  J.  B.  Moore  254  (E.  C.  L.  R.  vol.  17),  1  Bingh.  283  (E,  C. 
L.  R.  vol.  8), — the  goods  were  deposited  for  the  purpose  of  being 
"managed"  by  the  wharfinger,  and  kept  safely.  In  the  case  of  the 
pawnbroker,  the  goods  are  held  only  as  collateral  security  for  the 
repayment  of  the  loan.  The  true  principle  is  that  laid  down  by  Alder- 
son,  B.,  in  Muspratt  v.  Gregory,  1  M.  &  W.  645t ;  and  it  is  not  to  be 
extended.  "  The  boat,"  said  that  learned  Judge,  "  is  clearly  not  within 
the  description  of  goods  delivered  to  a  trader  to  be  carried  or  wrought 
(i.  c.  worked  up  into  another  form)  in  the  way  of  his  trade  or  employ ; 
for,  there  is  nothing  to  be  done  to  it ;  it  is  not  brought  to  be  repaired 
or  altered  in  any  way.  Then,  is  it  delivered  to  be  managed  in  the  way 
of  the  trade  or  employ  of  the  person  to  whom  it  is  so  delivered  ?  In 
Simpson  v.  *Hartopp,  Willes  512,  the  word  "managed"  ap-  r*4QQ 
pears  to  be  used  as  synonymous  with  •'  manufactured."  But  that  ^ 
is  too  limited  a  sense  of  the  expression ;  for,  the  Courts  have  held 
that  goods  sent  to  a  factor  by  a  merchant  are  privileged  from  distress 
under  this  head.  I  think,  therefore,  that  it  extends  both  to  the  working 
tip  of  goods  from  their  un wrought  state  into  a  new  form,  as  a  manu- 
facturer; and  also  to  the  dealing  with  the  goods  as  articles  of  trade, 
in  their  original  or  their  wrought  state  as  articles-  of  commerce,  as  a 
&ctor.    And  the  true  principle  seems  to  be,  that,  where,  in  order  to 
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the  exercising  sach  a  public  trade  at  tUe  place  in  qoeatioD,  it  la  neees- 
6ary  that  the  goods  should  be  delivered  Into  the  custody  of  the  person 
currying  it  on  there,  the  law,  in  consideration  of  the  benefit  which  the 
commonwealth  derives  from  the  carrying  on  of  the  trade,  protects  from 
distress  the  goods  so  delivered."  In  Joule  r.  Jackson,  7  M.  &  W.  450,t 
Parke,  B.,  says:  **Prim&  facie,  every, deposit  of  goods  upon  the  pre- 
mises where  the  trade  is  carried  on  would  have  relation  to  that  trade, 
and  an  exemption  from  distress  would  in  that  view  be  for  the  public 
good.     But,  to  hold  all  such  goods  to  be  exempt,  would  be  establish- 
ing a  very  wide  principle  :  and  the  case  of  Muspratt  v  Gregory  having 
decided  that  the  principle  of  exemption  already  laid  down  in  the  books 
ought  not  to  be  extended,  we  are  bound  by  that  decision."    There  i^ 
quite  as  much  notoriety  in  the  course  of  business  of  a  livery-stable 
keeper  as  in  that  of  a  pawnbroker;  and  yet  it  is  settled  that  horses 
and  carriages  standing  at  livery  are  not  exempted  from  distress  for 
rent :  Parsons  v.  Gingell,  4  C.  B.  545  (E.  C.  L.  R.  vol.  56).     "  The 
question,"  says  Wilde,  C.  J.,  "in  all  these  cases,  is  whether  the  goods 
are  placed  in  the  hands  of  the  tenant  merely  with  the  intent  that  they 
shall  remain  upon  the  premises,  or  with  a  view  of  having  labour  or 
*4aQl  ®^^^^  bestowed  upon  *them, — which  is  the  principal  object,  and 
-'  which  is  incidental  ?     If  the  goods  are  sent  to  the  premises  for 
the  purpose  of  being  dealt  with  in  the  way  of  the  party's  trade,  and 
are  to  remain  upon  the  premises  until  that  purpose  is  answered,  and 
no  longer,  the  case  falls  within  one  class;  but,  if  they  are  sent  for  the 
purpose  of  remaining  there  merely  at  the  will  of  the  owner,  there  being 
no  work  to  be  done  upon  them,  it  falls  within  a  totally  distinct  con- 
sideration.    The  case  of  a  horse  sent  to  a  livery-stable  merely  to  be 
cleaned  and  fed,  is  very  different  from  one  where  he  is  sent  to  remain 
during  the  owner's  pleasure,  the  feeding  and  grooming  being  only 
incident  to  the  principal  object.  Considering  this  as  the  case  of  a  horse, 
that  is  sent  to  remain  upon  the  premises,  and  that  all  the  livery-stable 
keeper  has  to  do,  is,  to  bestow  upon  it  such  feed  and  management  as 
are  requisite  to  the  health  and  comfort  of  the  animal  while  there, — 
under  which  class  does  it  range  itself  7     The  general  principle  of  law 
undoubtedly  is,  that  all  goods  found  upon  the  premises  are  liable  to 
be  distrained  for  rent.     Upon  that  general  rule,  two  exceptions  only 
are  engrafted.     The  first  is,  where  the  article  is  sent  for  the  sole  pur- 
pose of  having  the  labour  or  skill  of  the  artisan  performed  upon  it, 
and  is  to  be  returned  tc  the  owner  as  soon  as  that  purpose  has  been 
accomplished.     Such  is  the  case  of  a  horse  sent  to  the  farrier  to  be 
shod ;  the  horse  is  necessarily  taken  there  for  the  purpose,  and  neces- 
sarily remains  there  while  it  is  being  performed.     Such  likewise  is 
the  case  of  the  tailor,  who,  it  seems,  formerly  received  the  materials 
from  the  employer  to  be  fashioned  into  garments.     The  cloth,  or  other 
material,  was  sent  to  the  shop  for  the  mere  purpose  of  having  work 
done  upon  it,  and  was  to  be  returned  in  an  altered  shape.    These 
remarks  embrace  a  very  considerable  range  of  cases,  in  which  goods 
♦4^01  ^^®  *recei  ved  for  the  purpose  of  having  something  done  to  them, 
^   not  for  the  purpose  of  occupying  the  premises.     The  second 
exception  is,  where  goods  are  sent  to  the  party's  premises  in  the  way 
of  his  trade,  for  the  purpose  of  sale.     It  appears  to  me  that  all  the  casca 
cited  that  profess  to  range  themselves  under  this  head,  strictly  do  so. 
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Upon  what  precise  grotind  the  privilege  of  goods  at  a  wharfinger's 
rests,  does  not  very  distinctly  appear.  I  incline  to  think  it  arose 
from  the  circumstance  of  there  naving  in  former  times  existed  only 
certain  wharfs,  at  which  all  persons  were  obliged  to  land  their  goods,  and 
at  which  it  does  not  appear  that  goods  were  landed  for  any  other  par- 
pose  than  that  of  sale.  Thompson  v,  Mashiter  was  the  case  of  goods 
consigned  by  the  owner  to  a  factor  for  sale,  and  deposited  b}'  the  latter 
in  a  warehouse  belonging  to,  and  part  of,  a  public  wharf,  at  c  weekly 
rent,  until  such  sale  could  be  efiected;  and  they  were  held  not  liable 
to  be  distrained.  If  I  am  correct  in  saying  that  these  two  classes  em- 
brace all  the  cases  of  exemption,  to  which  of  them  does  the  present  case 
attach  itself?  Was  the  mare  sent  to  Thurkettle*s  stable  for  the  mere 
purpose  of  being  fed  and  groomed,  or  was  she  sent  there  for  the  pur- 
pose of  being  kept  on,  and  occupying  the  premises?  It  appears  to 
me  that  all  beyond  the  occupation  of  the  premises  by  the  mare  was 
merely  incidental  to  her  remaining  there.  That  is  the  distinction 
relied  on  here.  [Keating,  J. — What  labour  or  skill  does  a  wharfinger 
exercise  upon  goods  which  are  intrusted  to  him  in  the  way  of  his 
trade?]  His  character  of  wharfinger  imposes  upon  him  the  duty  of 
receiving,  storing,  and  safely  keeping,  and  of  forwarding  the  goods. 
[Keating,  J. — These  are  rather  the  duties  of  a  warehouseman  and  of 
a  carrier  or  forwarding  agent]  Johnson  v.  Stear,  16  C.  B.  N.  S.  830  (E. 
C.  L.  R.  vol.  109),  shows  that  the  value  of  the  goods  is  not  necessalrily 
the  ^measure  of  the  damages  for  their  conversion.  By  the  stat-  r*4  qi 
ute,  the  pledge  is  declared  forfeited  if  not  redeemed  within  ^ 
twelve  months :  the  plaintifl^  therefore,  at  all  events  could  only  be 
entitled  to  recover  the  value  of  those  pledges  which  had  not  so  become 
forfeited.  There  are  many  cases  where  the  landlord  may  seize  and 
sell  goods  which  the  tenant  could  himself  have  no  right  to  dispose  of. 
£kl£,  C.  J. — I  am  of  opinion  that  the  rule  in  this  case  ought  to  be 
discharged.  The  action  is  brought  by  a  pawnbroker  against  his  land- 
lord for  distraining  for  arrears  of  rent  goods  which  had  been  pledged 
with  him  in  the  way  of  his  trade  of  a  pawnbroker.      The  governing 

Eoint  is,  whether  goods  which  have  been  deposited  with  a  pawn- 
roker  as  security  for  advances  are  protected  from  distress.  By  our 
law,  goods  intrusted  to  persons  carrying  on  public  trades,  to  be  by 
them  dealt  with,  wrought  or  managed  in  the  way  of  their  trade,  are 
exempted  from  distress ;  and  many  Judges  have  attempted  to  lay  down 
a  rule  which  should  embrace  all  the  exemptions:  but  no  very  well 
defined  principle  is  to  be  found  in  any  of  the  cases;  and  in  applying 
it  we  must  be  guided  as  well  as  we  can  by  the  specific  instances  which 
have  from  time  to  time  occurred.  It  seems  to  me  that  the  goods  now 
in  question  fall  within  the  description  of  goods  intrusted  to  one  who 
carries  on  a  public  trade,  to  be  managed  and  dealt  with  by  him  in  the 
way  of  his  trade,  and  which  he  had  a  right  to  hold  until  the  sums 
advanced  by  him  upon  them  were  repaid  to  him.  I  must  confess  I 
am  unable  to  discover  any  difference  in  principle  between  the  case  of 
a  pawnbroker  and  that  of  a  wharfinger,  factor,  or  warehouse-keeper. 
In  most  cases,  these  latter  have  nothing  more  to  do  with  the  goods  than 
to  keep  them  safely, — the  ordinary  duty  of  a  simple  bailee.  *So,  r^^go 
the  pawnbroker  is  bound  to  take  care  of  and  safely  keep  the  ^ 
goods  intrusted  to  him,  and  he  receives  a  profit  for  so  doing  in  the 
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high  rate  of  interest  allowed  by  the  statute.  I  am  clearly  of  opinion 
that  these  goods  were  exempted  from  distress,  on  the  principle  above 
stated.  Then,  was  the  plaintiff  entitled  to  recover  damages  to  the  full 
value  of  the  goods  seized  and  sold  ?  It  is  said  that  a  pawnbroker 
only  holds  the  pledge  for  the  money  advanced  upon  it,  and  the  inter- 
est, and,  therefore^  that  that  is  the  true  measure  of  damages  in  an  action 
by  a  wrongdoer  for  taking  them  ;  and  for  this  the  case  of  Johnson  v. 
Stear,  15  C.  B.  N.  S.  830,  was  referred  to.  In  that  case,  my  Brother 
Williams  differed  from  the  rest  of  the  Court;  he  being  of  opinion  that 
the  wrongdoer  had  no  answer  to  the  claim  of  the  plaintiff  for  damages 
to  the  extent  of  the  value  of  the  goods  wrongfully  taken.  The  major- 
ity of  the  Court,  however,  were  of  opinion,  under  the  peculiar  circum- 
stances of  that  case,  that  the  interest  of  the  owner  of  the  goods  was 
nominal  only,  and,  therefore,  that»  as  against  the  defendant,  he  was 
only  entitled  to  nominal  damages  for  the  conversion.  That  case  does 
not  appear  to  me  to  have  the  slightest  approximation  to  the  point  in 
issue  here.  In  distraining  these  goods,  the  defendant  was  an  absolute 
wrongdoer.  The  landlord  had  no  colour  of  right  to  take  them.  The 
bailee,  therefore,  is  entitled  to  the  full  value  of  the  goods.  He  may 
retain  out  of  that  the  sums  he  has  advanced  upon  them  and  the  inter- 
est, and  he  will  be  liable  to  hand  over  the  surplus  to  the  respective 
owners  of  the  goods.  For  these  reasons,  I  am  of  opinion  that  the  rule 
should  be  discharged. 

Williams.  J. — I  am  of  the  same  opinion.  I  think  that  the  goods 
in  question  were  privileged  from  distress,  on  the  general  ground  that 
♦4931  ^^^^  ^^'^^  intrusted  *to  the  plaintiff  as  a  pawnbroker,  to  be 
■'  taken  care  of  and  dealt  with  by  him  in  the  way  of  his  trade, — 
like  goods  deposited  with  a  wharfinger,  to  be  kept  (Thompson  v.  Mash- 
iter,  8  J.  B.  Moore  254  1  Bingh.  283),  or  with  an  auctioneer,  for 
sale  (Adams  v.  Grane,  1  C.  &  M.  880,t  3  Tyrwh.  326),  or  beasts  sent 
to  a  carcase-butcher  to  be  slaughtered  and  dressed  (Brown  v.  Shevill, 
2  Ad.  &  £.  138,  4  N.  &  M.  277).  As  to  the  damages,  it  is  clear,  that, 
as  against  a  wrongdoer,  the  plaintiff  was  entitled  to  recover  the  full 
value  of  the  goods  at  the  time  of  the  wrongful  seizure.  As  to  the 
argument  founded  on  the  pawnbroker's  statutory  right  to  sell  forfeited 
pledges  at  the  end  of  the  year,  I  must  confess  I  see  no  foundation  for  it. 

Keating,  J. — I  am  of  the  same  opinion.  I  think  goods  deposited 
with  a  pawnbroker  fall  within  the  second  clause  of  the  rule  in  the 
notes  to  Simpson  v.  Uartopp,  2  Smith's  Leading  Cases  373, — "  things 
delivered  to  a  person  exercising  a  public  trade,  to  be  carried,  wrought, 
worked  up,  or  managed  in  the  way  of  his  trade  or  employ."  These 
goods  were  clearly  delivered  to  the  plaintiff,  to  be  managed  by  him, 
he  carrying  on  a  public  trade,  in  the  way  of  that  trade.  A  pawnbroker 
is  to  keep  safely  all  goods  pledged  with  him,  and  to  restore  them  on 
demand  to  the  owner,  on  being  paid  the  money  he  has  advanced  upon 
them  and  interest.  As  to  the  measure  of  damages,  I  concur  with  inj 
Lord  and  my  Brother  Williams  that  the  plaintiff' is  entitled  to  the  value 
of  the  goods.  Bule  discharged. 
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♦ELWOOD  and  Another  v.  CHRISTY  and  Another.  r*Aa± 

Jan.  27.  ••  **** 

Ib  an  aetioB  for  the  infringflnienl  of  a  patont,  the  Coart  will  only  direct  an  aeeomit  to  be  teken, 
mder  the  42d  Mction  of  the  16  A  10  Vict.  o.  8.1,  of  the  profits  which  have  been  actaally  made  bj 
tiie  defendaoty  and  not  of  the  Ivt  tohiek  the  plaintiff  hat  euetained  b^  the  infringement :  and,  in  the 
ease  of  an  assignee  of  the  patent,  the  account  will  only  be  taken  from  the  date  of  the  registration 
of  the  assignment  under  s.  35. 

This  was  an  action  for  tbe  infringement  of  a  patent  for  an  improved 
hat  or  helmet  for  hot  climates. 

Tbe  cause  was  tried  before  Erie,  C.  J.,  at  tbe  sittings  in  London  after 
last  Trinity  Term,  when  a  verdict  was  found  for  the  plaintiffs.  In 
Michaelmas  Term  following,  the  defendants  obtained  a  rule  nisi  for  a 
new  trial,  on  tbe  ground  that  the  verdict  was  against  the  weight  of  evi- 
dence, and  upon  affidavits.  This  rule  came  on  for  argument  in  the 
course  of  the  same  term,  and  was  discharged.  On  a  subsequent  day, 
— and  before  final  judgment  signed, — 

AstoHf  for  the  plaintiffs,  moved  for  a  rule,  in  the  terms  of  that 
granted  in  Walton  v.  Lavater,  8  C.  B.  N.  S.  191  (E.  C.  L.  E.  vol.  98), 
calling  upon  the  defendants  to  show  cause  why  an  account  should  not 
be  taken  before  one  of  the  Masters  of  this  Court  of  all  prqftta  of  which 
the  plainiiffs  had  been  deprived  by  means  of  the  infringement  by  the  defend- 
ants  of  the  letters  patent  in  the  declaration  mentioned^  and  why  the  defend- 
ants should  not  pay  to  the  plaintiffs  the  amount  of  such  profits,  and 
why  a  writ  of  injunction  should  not  issue  to  restrain  the  defendants 
from  continuing  to  infringe  the  plaintiffs'  patent  in  the  declaration 
mentioned,  and  from  the  repetition  and  continuance  of  the  injury 
caused  to  the  plaintiffs  by  such  infringement,  and  from  the  committal 
of  any  injury  of  a  like  kind  relating  to  the  said  patent  right.  He 
submitted  to  the  Court  whether,  on  tbe  authority  of  Holland  v.  Fox, 
8  Ellis  k  B.  977,  the  rule  should  not  be  absolute  in  the  first  instance. 
Lord  Campbell,  in  delivering  the  judgment  of  the  Court,  there  s(iys: 
"  We  conceive  the  meaning  of  the  Legislature  in  the  *enact-  pj^p- 
ment  relied  upon(a)  to  have  been,  to  vest  in  the  Courts  of  com-  ^ 
men  law,  in  which  actions  for  the  infringement  of  patent  rights  may 
be  brought,  the  power  to  order  an  injunction,  inspection,  and  account 
heretofore  exclusively  exercised  by  Courts  of  equity ;  so  that  suitors 
may  be  saved  the  vexation,  delay,  and  expense  to  which  they  had 
before  been  exposed,  in  being  obliged  to  go  to  a  Court  of  equity  for 
an  injunction,  then  being  sent  to  law  to  establish  their  legal  right  by 
an  action,  and  then  being  compelled  to  go  back  to  equity  for  full 
redress.  The  Court  in  which  the  action  is  commenced  may  now  by 
its  own  authority  do  complete  and  final  justice  between  the  parties,  by 
this  combination  of  judicial  powers."  [Erlb,  C.  J. — We  must  hear 
the  other  side.]     Aston  further  asked  for  a  rule  to  inspect  the  manu- 

(a)  15  k  16  Vtct.  e.  83,  s.  42,  which  enacts,  that,  '<  in  any  action  in  any  of  Her  Majesty's 
nperior  Courts  of  record  at  Westminster  and  in  Dublin,  for  the  infringement  of  letters  patent,  it 
shall  be  lawful  for  the  Court  in  which  such  action  is  pending,  if  the  Conrt  be  then  sitting,  or,  if 
tbe  Court  be  not  sitting,  then  for  a  Judge  of  such  Court,  on  the  application  of  the  plaintiff  or  de- 
fendant reipectiTelj,  to  make  such  order  for  an  iiynnction,  inspection,  or  account,  and  to  give 
neh  direction  respecting  such  action,  iojunction,  inspection,  and  account,  and  th^  proce«iihks 
thscfin  itspeetiToly,  as  tosueh  Court  or  Judge  mny  seem  tv,"  \    ^ 
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factories  and  warehouses  of  the  defendants,  in  order  to  see  if  there 
were  any  hats  or  parts  of  hats  or  helmets  in  course  of  manufacture  in 
▼iolation  of  the  plaintiffs'  patent.  [Erle,  C.  J. — That  would  be  hold- 
ing a  sort  of  inquisition  in  the  shop  of  the  manufacturer,  for  which  I 
find  no  warrant.  As  far  as  Lord  Qafnpbell  went  in  Holland  v.  Fox 
we  will  go,  but  no  further.] 

The  rule  was  granted,  substituting  for  the  words  in  italics  the  fol- 
lowing,— •'  all  profits  made  by  the  defendants  by  means  of  the  infringe- 
ment of  the  plain tii&'  patent" 

*4Q61  ^Murray  now  showed  cause,  upon  affidavits  stating,  amongst 
J  other  things,  that  the  whole  profits  the  defendants  had  made 
from  the  sale  of  hats  said  to  be  a  violation  of  the  'plaintiffs'  patent 
right  did  not  exceed  15Z.,  which  they  were  ready  to  pay  over  to  them. 
Under  these  circumstances,  it  was  submitted  that  there  was  no  neces- 
sity for  going  into  an  expensive  inquiry  before  the  Master,  and  that 
the  Court  would,  in  the  exercise  of  its  discretion,  order  the  sum  so 
tidmrtted  to  have  been  received  as  profit  to  be  paid  over  at  once  to 
the  plaintiffs.  It  was  further  submitted  that  the  plaintiffs  at  all  events 
were  only  entitled  to  have  the  account  taken  from  the  date  of  the 
registraticm  of  the  assignment  of  the  patent  to  them  under  the  S5th 
section  of  the  Act.  viz.,  the  15th  of  February,  1863. 

Hinchnarshj  Q.  C,  and  Aston,  in  support  of  the  rule. — The  rule 
ought,  as  did  the  amended  rule  in  Walton  t;.  Lavater,  to  embrace  the 
loss  which  the  plaintiff  had  sustained  by  reason  of  the  infringement. 
[Eble,  C.  J. — ^No  cause  was  shown  there :  the  case  is  therefore  hardly 
an  authority.]  The  Court  of  Chancery  has  over  and  over  again  held 
that  a  patentee  is  to  be  compensated  in  the  account  for  the  loss  he 
has  actually  sustained,  and  is  not  to  be  limited  to  the  profit  made  by 
the  wrongful  act  of  the  infringer.  [WiLLBS,  J. — Can  you  refer  us 
to  an  instance  7]  In  a  case  of  Betts  v.  De  Vitry,  it  was  urged  that 
the  profits  made  by  the  defendant  were  an  inadequate  compensation 
for  the  wrong,  and  the  Court  gave  the  plaintiff  an  issue  or  an  account 
in  the  terms  now  suggested.  [Murray, — The  form  of  the  rule  as 
(granted  does  not  ask  this.]  The  Court  may  mould  it.  The  plaintiff 
are  clearly  entitled  to  recover  from  the  defendants  all  the  profits  they 
would  have  made  but  for  the  infringement.  The  statement  that  the 
^4971  P^^^^^  actually  made  do  not  exceed  15Z.  is  ex  *parte.  Both 
J  sides  ought  to  be  heard  on  that.  The  defendants  may  have 
purposely  kept  down  the  profits,  for  the  purpose  of  deteriorating  the 
value  of  the  patent.  [Willes,  J.,  referred  to  V.idi  v.  Smith,  3  Ellis 
•&  B.  969  (E.  C.  L.  E.  vol,  77).  Pending  an  action  for  an  infringe- 
ment of  a  patent  for  an  invention,  the  plaintiff  obtained,  under  the 
Patent  Law  Amendment  Act,  1852,  a  rule  nisi  that  the  defendant 
should  render  on  oath  an  account  of  the  sale  of  the  articles  (alleged 
to  be  pirated)  sold  before  the  action,  and  of  the  profits  made  there- 
from, and  keep  an  account  of  the  articles  to  be  sold  and  of  the  pro(fits 
therefrom,  ana  that  the  plaintiff  might  inspect  the  defendant's  books. 
The  rule  was  drawn  up  on  an  affidavit  that  the  plaintiff  had  the 
patent,  and  that  the  defendant  had  infringed  it  after  notice.  On  cause 
being  shown,  it  was  held  that  no  retrospective  account  of  profits 
made  by  sales  before  the  action  ought  to  be  ordered  before  final 
judgment;  and  that  the  inspection  mentioned  in  8.42  of  the  Act  was 
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an  inspection  of  the  articles,  and  not  of  the  books;  and  so  much  of 
the  rule  was  discharged.  But  it  was  held  that  the  Court  had  juris- 
diction to  order  an  account  to  be  kept  in  future,  though  no  injunction 
was  asked  for,  it  appearing  that  there  was  a  prim&  facie  case  of 
infringement ;  and  the  Court  ordered  that  the  rule  should  be  abso- 
lute for  such  an  account,  on  condition  that  the  plaintiff  elected  not 
to  claim  damages  at  the  trial,  and  undertook,  if  he  failed  in  the 
action,  to  pay  the  defendant  the  expense  of  keeping  the  account  so 
ordered.] 

Erle,  C.  J. — I  think  substantial  justice  would  be  done  in  this  case 
if  the  rule  were  discharged.  But  I  pause  on  the  ground  put  by  the 
counsel  for  the  plaintiff ;  and  I  scruple  so  to  decide,  because  it  would 
he  determining  in  favour  of  the  one  side,  without  giving  *the  r«4QQ 
other  an  opportunity  of  being  heard.  The  rule  must,  there-  '■ 
fore,  be  absolute  to  refer  it  to  the  Master  to  take  an  account  of  the 
profits  which  have  been  actually  made  by  the  defendants  subsequently 
to  the  date  of  the  assignment  of  the  patent  to  the  plaintiffd.  The 
assignees  of  the  patent  are  clearly  not  entitled  to  anything  beyond 
the  profits  which  the  defendants  have  actually  made  by  the  infringe- 
ment of  the  patent.  If  the  plaintiffs  do  not  succeed  in  surcharging 
the  defendants  to  the  extent  of  one-sixth  beyond  the  amount  admitted 
by  them  in  their  affidavit,  the  plaintiffs  must  pay  them  all  the  costs 
of  the  inquiry  before  the  Master  and  of  this  rule :  and  if  they  <io 
succeed  in  satisfying  the  Master  that  they  are  entitled  to  more  than 
the  sum  so  admitted,  such  costs  will  be  in  the  discretion  of  the  Master. 

Williams,  J. — It  does  not  appear  from  the  report  of  Walton  v. 
Lavater,  that  the  Court  absolutely  sanctioned  the  amended  form  of 
rule.     The  matter  was  not  contested. 

WiLLES,  J. — I  am  of  the  same  opinion.  We  do  not  decide  that 
the  plaintiffs  could  not  recover  in  the  cause  any  damages  they  may 
have  sustained  by  the  course  of  conduct  suggested  by  the  counsel 
who  have  argued  in  support  of  this  rule.  All  we  decide  is,  that  such 
damages  can  only  be  recovered  at  the  hands  of  a  jury,  and  not  by 
means  of  an  account  taken  before  the  Master  under  the  15  &  16  Yict. 
c.  83,  8.  42.  Bule  absolute  accordingly  .(a) 

(a)  The  rale  wm  dimim  np  m  followt  :<— 

**  U  is  ordered  that  one  of  the  Matters  of  this  Court  do  take  an  aeconnt  of  aH  profits  Mtoally 
made  by  the  defendaota  by  meaaa  of  the  infringemont  of  the  plainiiffti'  patent,  ft'om  the  ditto  of 
'the  registration  of  the  aaaignment»  and  that  the  said  defendanta  do  pay  to  the  plainiifia  the 
'Unoont  of  anoh  profits :  And  it  is  further  ordered,  that,  nnleaa  the  amount  stated  by  the  said  de- 
fendant** in  their  said  afildavit  to  be  dne  to  the  plaintifla  for  such  profits  be  increased  by  one 
sixth  of  the  said  amount,  upon  the  taking  of  the  said  account  by  the  Master,  the  said  plaintiffs 
do  and  ihall  pay  to  the  defendants,  or  to  the  their  Attorney,  their  costs  of  and  occasioned  by  tbit 
Application  to  the  Court,  and  of  the  said  reference  to  the  Master,  to  be  respectively  taxed,  Ac. ; 
bttt,  in  the  ertnt  of  such  amount  so  stated  by  the  said  defendants  being  increased  by  one-sixth 
of  the  amount  thereof,  then  it  is  ordered  that  the  before- mentioned  eosts  be  in  the  discretion  of 
the  said  Master :  And  it  is  ftirfcher  ordered  that  m  writ  of  injunction  do  issue  forth  of  this  Court 
to  restrain  the  said  defendants  from  eontinnln^  to  infringe  the  patent  right  of  the  plaintiifs  in  the 
derUratiun  in  this  cause  mentioned,  and  Anom  the  repetition  and  eontinaance  of  the  iojusy  caused 
to  the  plaintiffs  by  such  infringement^  and  from  the  committal  of  any  injury  of  a  like  klAd  m- 
lating  to  the  said  patent  righL" 
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FIELDING  V.  LEE  and  Another.    FA.  6. 

A  County  Court  Judge  (sitting  an  a  eommisaioner  in  bankrnptoj)  mado  an  order  under  Uie  12SA 
ieetion  of  the  13  k  13  Viot.  o.  106,  *'that  the  household  goods,  furniturey  and  effeets  being  io  or 
abuut  the  messuage  or  dwelling-bouse  and  premifes  in  the  occupation  of  the  said  T.  T.  (tht 
bankrupt)  in  C.  Street,  M.,  and  known  as  the  Cross  Kejs,  be  sold  and  disposed  of  by  the  assigneei, 
for  the  benefit  of  the  creditors  of  tbe  said  T.  T.  "  There  was  a  minute  of  this  order  in  the  eoort 
book,  which  was  produced :" — Held,  that  this  order  was  a  Talid  order,  and  snffieieatlj  specifle. 

This  was  an  action  for  the  wrongful  conversion  and  for  seizing  and 
selling  certain  household  furniture,  &c.,  of  the  plaintiff. 

The  defendants  pleaded, — first,  not  guilty,  by  statute  (the  statutes 
referred  to  in  the  margin  being  the  12  &  13  Vict.  c.  106,  s.  159,  13  & 
14  Vict.  c.  61,  s.  19,  and  15  &  16  Vict.  o.  54,  s.  6), — secondly,  a 
denial  that  the  goods  were  the  property  of  the  plaintiff:^ — thirdly,  that, 
♦5001  ^^^'^  ^^  passing  of  the  Bankruptcy  Act,  1861,  *one  Thomas 
-'  Taylor  was  duly  declared  a  bankrupt,  and  that  a  warrant  of 
seizure  was  duly  issued  by  the  Judge  of  the  Court  having  jurisdic- 
tion in  the  matter  of  the  said  bankruptcy,  whereby  the  bailifts  of  the 
said  Court  and  others  were  requirea  to  enter  into  and  upon  the  honst 
of  the  said  bankrupt^  and  then  and  there  to  seize  the  goods  of  Vie  said 
bankrupt^  and  in  case  of  resistance,  or  of  not  having  the  key  or  keys 
of  any  door  or  lock  of  any  premises  belonging  to  the  said  bankrupt 
where  any  goods  of  his  were  or  were  suspected  to  be,  to  break  open 
or  cause  the  same  to  be  broken  open,  for  the  better  execution  of  the 
said  warrant;  that  John  Harper,  a  bailiff  of  the  Court,  entered  into 
the  house  of  the  bankrupt,  and  took  peaceable  possession  of  certain 
Roods ;  that  Harper  was  afterwards  ejected  therefrom ;  and  that  the 
defendants  thereupon  entered  the  said  house  for  the  purpose  of 
enabling  the  said  John  Harper  to  assist  in  the  execution  of  the  said 
warrant,  and  seized,  took,  and  carried  away  the  goods  in  the  declara- 
tion mentioned,  which  were  the  grievances  complained  of, — fourthly 
that  the  plaintiff  had  given  the  defendants  no  notice  of  action,  as 
required  by  the  statutes.(a) 

The  plaintiff  took  issue  on  the  first  and  second  pleas,  and  ne\r- 
assigned  to  the  others  that  the  grievances  complained  of  were  com- 
mitted on  other  and  different  occasions,  &c.  The  defendants  pleaded 
not  guilty  to  the  new  assignment. 

The  cause  was  tried  before  Mr.  Serjt.  Atkinson,  at  the  last  Summer 
Assizes  at  Manchester.  The  facts  which  appeared  in  evidence  were 
as  follows: — In  September,  1863,  the  furniture,  Ac,  of  one  Taylor 
were  seized  under  a  writ  of  fi.  fa.,  and  sold  by  public  auction.  The 
*60n  P"^''^^^^  bought  the  furniture,  &c.,  at  the  *sale,  and  paid  for 
■*  them :  but  he  allowed  them,  at  the  request  of  and  for  the 
accommodation  of  Taylor's  family,  to  remain  in  Taylor's  house. 
They  were  afterwards  removed  by  Taylor  to  a  beer-shop,  called  the 
Cross  Keys,  at  MidJleton,  near  Manchester,  where  he  and  his  family 
went  to  live.  They  were  seized  there  in  the  month  of  June  following 
by  the  two  defendants,  as  hereafter  mentioned.  There  was  evidence 
to  show  that  Taylor  was  the  real  occupier  of  this  beer-shop,  and  that 
hia  sons-in-law  (Ogden  and  Kenyon)  were  only  ostensibly  so. 

(a)  9  4  10  Viet  o.  06,  s.  13S,  13  k  14  Viet  e.  61,  s.  19,  snd  15  A  16  Yiot  a  54,  ■•  ^ 
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On  the  first  of  April  Taylor  was  declared  a  bankrupt;  and  the 
defendant  Lee  was  appointed  creditors'  assignee. 

Oc  the  6tb  o^  June,  upon  the  application  of  Lee,  an  order  was  made 
by  the  Judge  of  the  County  Court,  sitting  in  bankruptcy,  the  operative 
part  of  which  was  as  follows : — "  That  the  household  goods,  furniture, 
and  efiects,  being  in  or  about  the  messuage  or  dwelling-house  and 

S remises  in  the  occupation  of  the  said  Thomas  Taylor,  in  Cross  Street, 
(iddleton,  and  known  as  the  Cross  Keys,  be  sold  and  disposed  of  by  the 
assignees,  for  the  benefit  of  the  creditors  of  the  said  Thomas  Taylor." 

The  admissibility  of  this  order  was  objected  to ;  but  the  learned 
Serjeant  received  it. 

A  warrant  was  also  issued.  It  was  in  the  terms  set  forth  in  the 
third  plea.  Under  this  warrant  the  high  bailiff  of  the  County  Court 
seized  all  the  furniture  and  effects  in  the  Cross  Keys  (including  that 
which  had  been  bought  by  the  plaintiff  in  September,  1863),  and  left 
one  Harper  in  possession.  Harper  was  turned  out,  but,  with  the  aid 
of  the  two  defendants,  regained  possession.  A  few  days  after  this,  viz. 
on  the  8th  or  9th  of  June,  the  two  defendants  caused  all  the  furniture, 
&c.,  to  be  removed  from  the  Cross  Keys,  and  taken  to  *the  auc-  r^xno 
tion-room  of  the  defendant  Aspinall,  who,  in  the  presence  of  ^ 
the  other  defendant,  and  by  his  direction,  sold  them.  The  bailiffs  of 
the  County  Court  were  indemnified  by  Lee. 

It  was  admitted  that  the  defendants  had  received  no  notice  of  action ; 
and  it  was  contended  on  their  behalf, — first,  that  they  were  entitled  to 
notice, — secondly,  that  the  goods  had  been  bailed  to  Taylor,  and  that 
the  action  should  have  been  brought  in  his  name, — thirdly,  that  the 
goods  were  in  the  possession,  order,  and  disposition  of  Taylor  at  the 
time  of  his  bankruptcy,  and  that  the  defendants  were  justified  in  seiz- 
ing and  selling  them. 

The  learned  Serjeant  ruled, — first,  that  the  action  was  rightly 
brought,  if  the  goods  were  the  bonfi  fide  property  of  the  plaintiff, — 
secondly,  that  the  statutes  referred  to  did  not  apply  to  the  sale  by  the 
defendants  in  June.  He  said  that  the  new  assignment  gave,  as  it  were, 
the  go-by  to  the  facts  alleged  in  the  third  and  fourth  pleas,  and  put 
the  plaintiff's  cause  of  action  upon  a  new  and  different  ground  from 
what  was  relied  on  in  those  pleas,  viz.  upon  the  sale  in  June;  and  to 
this,  be  said,  the  bailifiis  could  not  offer  any  justification  under  the 
warrant,  which  only  authorized  a  seizure,  and  not  a  sale ;  much  less 
could  two  persons  sell^  who  had  no  authority  at  all.  But,  as  the 
learned  Serjeant  thougl.t  that  the  order  of  the  County  Court,  if  admis- 
sible in  evidence,  might  warrant  the  sale,  he  reserved  the  whole  matter 
for  the  consideration  of  the  Court  above, — leaving  them  to  deal  with 
the  issaes  on  the  third  and  fourth  pleas  as  th^y  m.ght  under  the  cir- 
cumstances think  fit. 

The  defendants'  counsel  ther  went  to  the  jury,  contending  that  the 
whole  transaction  was  a  juggle  for  the  purpose  of  defeating  the  cre- 
ditors of  Taylor:  and  several  witnesses  were  called. 

*In  his  summing  up,  the  learned  Serjeant  told  the  jury,  that,   r*eAQ 
as  the  sale  by  the  defendants  in  June  was  not  disputed,  the  only   ^ 
question,  tinder  the  circumstances,  was,  whether  the  goods  were  the 
bon&  fide  property  of  the  plaintiff*  at  the  time  they  were  sold  by  the 
defendants,  or  hia  only  colourably,  they  being  in  reality  the  property 
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of  Taylor;  and  that  the  fact  of  their  being  left  in  Taylor^s  possession 
or  under  his  control  after  the  plaintiff  bought  them  at  the  sale  in  Sep- 
tember, 1863,  was  to  be  regarded  not  as  a  matter  of  order  and  dispo- 
sition, but  as  a  circumstance  affording  material  evidence  of  their  being 
Taylor's  property,  and  not  the  bonfi  fide  property  of  the  plaintiff. 
The  jury  returned  a  verdict  for  the  plaintiff,  damages  111,  15#.  9i 
S.  Temple,  Q.  C,  in  Michaelmas  Term  last,  obtained  a  rule  calling 
upou  the  plaintiff  to  show  ca-use  why  a  nonsuit  should  not  be  entered, 
on  the  ground  that  no  notice  of  action  was  proved  to  have  been  given; 
or  why  the  verdict  entered  for  the  plaintiff  on  the  third  issue  should 
not  be  set  aside,  and  instead  thereof  a  verdict  be  entered  for  the  defend- 
ants, pursuant  to  the  leave  reserved,  on  the  ground  that  the  third  plea 
was  proved ;  or  why  there  should  not  be  a  new  trial,  on  the  ground 
of  misdirection  on  the  part  of  the  learned  Serjeant,  in  telling  the  jury, 
— first,  that  no  notice  of  action  was  necessary, — secondly,  in  telling 
them,  that,  upon  the  pleadings,  the  defendants  could  not  set  up  as  an 
answer  to  the  action  that  the  goods  were  in  the  order  and  disposition 
of  the  bankrupt  as  reputed  owner. 

E.  James,  Q.  C,  Baylia^  and  Pope,  now  showed  cause. — ^It  is  tbc 
County  Court  Act  (9  &  10  Vict.  c.  95,  s.  138)  that  requires  notice  of 
*'"041  *^^'^^^"  Under  the  *Bankruptcy  Act,  1849.  none  is  require). 
-*  If,  therefore,  this  was  a  proceeding  in  bankruptcy,  the  plaintiff 
was  not  bound  to  give  any  notice.  Tlie  powers  conferred  upon  the 
County  Court  Judges  to  act  in  bankrupt^sy  under  the  24  &  25  Vict.c.  134, 
8.3,  create  an  additional  and  separate  jurisdiction,  giving  to  those  Judges 
all  the  duties  and  authorities  possessed  by  commissioners  in  bank- 
ruptcy, but  not  annexing  the  privilege  here  contended  for.  Persons 
acting  under  the  metropolitan  commissioners  are  not  entitled  to  notice 
of  action  :  there  can  be  no  reason,  therefore,  why  persons  acting  under 
the  orders  of  County  Court  Judges  whilst  sitting  as  commissioners  in 
bankruptcy  should  have  greater  privileges.  The  19th  section  of  tbe 
13  k  14  Vict.  c.  61  refers  to  warrants  issued  under  the  authority  of 
tfuit  act ;  and  the  provisions  of  that  section  are  not  incorporated  in  tbe 
Bankruptcy  Act,  1861.  Now,  in  September,  1863,  the  plaintiff 
became  the  owner  of  the  goods  in  question.  It  was  so  found  by  the* 
jury,  and  cannot  now  be  disputed.  In  June,  1864,  those  goods  were 
seized  and  aold  by  the  defendanLs.  There  was  a  minute  of  an  orckr  in 
the  Court  book  which  directed  the  bankrupts^  goods,  or  tiny  goods  in 
liis*of  der  and  disposition,  to  be  sold.  There  was  also  a  tvarrant  directed 
to  certain  bailiffs,  authorizing  them  to  seize  them.  But  neither  tbe 
one  nor  the  other  justified  the  sale  by  the  defendants.  Again,  as 
regards  the  order,  assuming  it  to  be  an  order  empowering  the  defend- 
ant Lee,  as  assignee,  to  sell  under  the  12oth  section  of  the  Bankrupt 
Law  Consolidation  Act.  1849,  which  provides  that,  *'if  any  bankrupt 
at  the  time  he  becomes  bankrupt  shall,  by  tbe  consent  and  permission 
of  the  true  owner  thereof,  have  in  his  possession,  order,  or  disposition 
any  goods  or  chattels  whereof  he  was  reputed  owner,  or  whereof  he 
had  taken  upon  himself  the  sale,  alteration,  or  disposition  as  owner,  tbe 
*  0^1  ^^^  ^^^^'  '^^^^  *power  to  order  the  same  to  be  sold  and  di^- 
-'  posed  of  for  the  benefit  of  the  creditors  under  the  bankruptcy,' — 
that  affords  the  defendants  no  justification.  To  entitle  the  assignees  to 
take  goods  as.  being  in  the  order  and  disposition  of  the  bankrupt  at  tbe 
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time  of  his  bankruptcy  with  the  consent  of  the  true  owner,  not  only  must 
there  be  an  order  under  this  section,  but  it  must  specify  and  accurately 
ascertain  whose  and  what  are  the  goods  to  which  the  order  is  directed : 
Heslop  V.  Baker,  8  Exch.  411  ;t  Quartermaine  v.  Bittleston,  13  C.  BJ 
133  (E.  C.  L.  B.  vol.  76).  In  the  last-mentioned  case,  it  was  held  that- 
an  order  by  a  commissioner  in  bankruptcy,  '^that  all  goods  and  chat- 
tels which  at  the  time  the  said  A.  B.  became  bankrupt,  were,  by  the 
consent  and  permission  of  the  true  owner  thereof,  in  the  possession,, 
order,  or  disposition  of  the  said  A.  B.,  whereof  the  said  A.  B.  was, 
reputed  owner,  or  whereof  he  bad  taken  upon  himself  the  sale,  altera- 
tion, or  disposition  as  owner,"  should  be  sold  for  the  benefit  of  tbe^' 
creditors,  was  not  a  compliance  with  the  125th  section  of  the  12  &  18 
Vict.  c.  106 :  it  must  specify  the  particular  goods  which  are  to  be  sold. 
Jervis,  C.  J.,  there  says :  *'  Without  particularizing  what  ought  to  ba 
Rtoted  in  the  order,  I  am  of  opinion  that  a  mere  general  order  for  the 
sale  of  all  goods  which  were  in  the  possession,  order,  or  dispositiom 
of  the  bankrupt  with  the  consent  of  the  true  owner,  does  not  satisfy, 
the  requirements  of  the  statute.  I  think,  considering  that  the  order  for 
sale  may  be  made  ex  parte,  as  is  now  settled  by  Ex  parte  Barlow,  in  re 
Marygold,  2  De  Gex,  M'N.  &G.  921,  it  should  at  all  events  be  specific 
as  to  the  goods  upon  which  it  is  to  attach.  If  that  be  necessary,  tbiii 
order,  which  professes  to  authorize  in  general  terms  the  sale  of  all. 
goods  which  were  in  the  order  or  disposition  of  the  bankrupt  at  the 
time  of  his  bankruptcy,  is  clearly  insufficient.  That  it  was  the  v^^qol 
•intention  of  the  legislature  to  require  a  specific  order,  may  I  *■ 
think  be  gathered  from  one  or  two  sections  subsequent  to  the  125thx 
where  similar  words  are  used,  which  clearly  would  not  be  satisfied 
without  a  specific  order.  Thus,  the  126th  section  enacts,  '  that,  if  any 
bankrupt,  being  at  the  time  insolvent,  shall  (except  upon  the  marriage 
of  any  of  his  children,  or  for  some  valuable  consideration)  have 
conveyed,  assigned,  or  transferred  to  any  of  his  children,  or  to  any 
other  person,  any  hereditaments,  offices,  fees,  annuities,  houses,  goods^ 
or  chattels,  or  have  delivered  or  made  over  to  any  such  person 
any  bills,  bonds,  notes,  or  other  securities,  or  have  transferred  his 
*  debts  to  any  other  person,  or  into  any  other  person's  name,  the  Court 
shall  have  power  to  order  the  same  to  be  sold  and  disposed  of  for  the 
benefit  of  the  creditors  under  the  bankruptcy ;  and  every  such  sale 
shall  be  valid  against  the  bankrupt  and  such  children  and  per- 
sons, and  against  all  persons  claiming  under  him.'  There  it  is  plain, 
the  specific  hereditaments  or  chattels  which  are  to  be  operated  upon 
by  the  order  must  be  distinctly  pointed  out.  A  general  order  like 
this  clearly  would  not  do.  Upon  petition,  it  must  be  upon  an  ex  parte 
application,  as  the  Lords  Justices  have  decided,  it  may  be:  but  it 
must  be  specific.  The  commissioner  must  be  satisfied  that  some 
property  or  some  chattels  have  been  assigned  or  delivered  or  made 
over,  and  must  order  the  sale  of  that  specific  property  or  those  specific 
chattels."  And  after  referring  to  the  similar  language  of  the  127th 
and  128tb  sections,  his  Lordship  adds:  ^'It  seems  to  me,  therefore, 
that,  viewing  the  125th  section  in  connection  with  those  which  follow» 
and  taking  it  with  the  explanation  afforded  by  the  Court  of  Excbeque/ 
in  Heslop  v.  Baker,  as  there  must  be  an  order  of  the  commissioner  to 
▼est  property  like  that  ia  q^oestion  in  the  asvsiguees,  it  must|  in  ordgr 
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*5071  ^  satisfy  the  ♦requirements  of  the  statute,  be  a  specific  order, 
^  pointing  to  the  particular  goods  intended  to  be  so  vested." 
And  Maule,  J.,  says:  "This  provision  of  the  new  Bankrupt  Act 
raries  from  those  of  the  former  statutes  relating  to  bankrupts.  Under 
those,  all  property  of  which  the  bankrupt  was  the  reputed  owner,  and 
which  he  had  in  his  possession,  or  of  which  he  had  taken  upon  him- 
self the  order  and  disposition  as  owner,  with  the  consent  of  the  true 
owner,  vested  at  once  in  his  assignees,  as  much  as  if  it  bad  really  and 
actually  been  the  property  of  the  bankrupt.  That  certainly  was  a 
provision  which  dealt  much  more  favourably  with  the  interests  of  the 
creditors  than  with  those  of  the  true  owner.  The  main  object  of  the 
legislature  was,  to  cause  to  be  distributed  amongst  the  creditors  all 
property  which  ought  to  be  so  distributed.  There  was,  however,  in 
that  state  of  things,  danger  that  the  true  owner  might  suffer  conside- 
rable vexation.  It  was  uncertain,  when  the  assignees  seized  the  goods, 
whether  they  claimed  them  as  the  general  property  of  the  bankrupt, 
or  under  the  reputed  ownership  clause.  It  constantly  happened,  when 
a  question  arose  between  the  assignees  and  one  who  claimed  the  goods 
as  owner,  that  the  assignees  could  make  out  their  case  either  by  show- 
ing that  the  goods  were  actually  the  property  of  the  bankrupt,  or  bj 
claiming  them  as  being  in  his  order  and  disposition  as  reputed  owner 
with  the  consent  of  the  true  owner.  The  depriving  a  man  of  his 
property  under  these  circumstances  was  certainly  rather  hard, — more 
particularly  as  it  was  considered  a  species  of  delinquency  in  the  true 
owner  of  the  goods  to  concur  with  the  bankrupt  in  obtaining  a  false 
credit,  by  enabling  him  to  pass  for  the  owner  of  goods  which  in  truth 
were  not  his.  Now,  the  object  of  the  125th  section  of  the  12  k  13 
Vict.  c.  106,  was  to  prevent  the  assignees  from  taking  goods  so  circum- 
*5081  ^^^"^^^'  unless  *they  were  in  a  position  to  make  it  appear 
-*  before  a  competent  jurisdiction  that  there  was  a  primS  facie 
case  for  seizure  of  the  goods.  In  the  case  of  a  trial  before  a  jury,  the 
inquiry  must  necessarily  be  directed  to  certain  specific  goods :  it  would 
1>e,  whether  certain  specific  goods  were  at  the  time  of  the  bankruptcy 
in  the  order  and  disposition  of  the  bankrupt  with  the  consent  of  the 
true  owner.  The  order  in  this  case  does  not  mention  any  specific 
goods,  or  name  any  specific  owner.  I  do  not  say  that  die  latter 
would  be  necessary  in  all  cases.  But  there  should  be  some  specific 
description  of  the  goods  intended  to  be  dealt  with  under  the  order.^ 
[Bylbs,  J. — How  would  you  have  had  the  goods  described  here?]  As 
**  the  goods  seized  by  the  bailiff/'  or  "  the  goods  claimed   by   Mr. 

'Fielding.'*(a) 

Temple,  Q.  C,  Wood,  and  Torr,  in  support  of  the  rule. — The  first 

'  and  main  question  is,  whether  the  learned  Serjeant  was  justified  in 

presenting  the  case  to  the  jury  as  he  did.     The  true  question  was 

this, — were  the  goods  in  the  order  and  disposition  of  Taylor  or  not? 

If  they  were,  Lee  was  justified  in  selling  them.    The  plea  of  not 

'guilty  by  statute  refers  to  all  the  grievances  complained  of  in  the 

•declaration.     There  was  no  new  assignment  which  touched  the  plea 

of  not  guilty  by  statute:  therefore,  the  reason  given  by  the  learned 

Serjeant  for  saying  that  the  sale  in  June  was  not  under  the  circum- 

(a)  At  tbe  trial  no  object  on  was  made  to  the  generality  of  the  order :  the  eljIeetioB  wai  to  ill 
'AdmifBih&ity  in  eTidenee^—  a  faot  aoiaotioed  la  Ihe  ar^ameat. 
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m*  I  ■  ' 

stanoes  ju8tifiable>  was  wrong.  The  issues  were  not,  as  he  said,  co- 
extensive. It  might  be  wrong  to  have  a  general  and  also  special 
pleas  on  the  record  together:  but  that  was  not  and  could  not  be  a 
question  at  the  trial.  As  to  the  form  of  the  order,  *it  is  diffi-  r#rQ« 
cult  to  see  bow  it  could  under  the  circumstances  be  more  specifio  ^ 
than  it  was  here.  [Byles,  J. — It  is  said  the  commissioner  has  never 
exercised  his  discretion  as  to  the  particular  goods.]  In  Graham  v, 
Furber,  14  C.  B.  134.  156  (E.  C.  L.  B.  vol.  78),  Maule,  J.,  says; 
**  Formerly,  if  goods  were  in  the  order  and  disposition  of  the  bank- 
rupt at  the  time  of  the  bankruptcy,  they  might  be  dealt  with  as  any 
other  goods  of  the  bankrupt.  Now,  if  the  assignees  wish  to  sell 
goods  so  circumstanced,  they  have  the  same  power  as  they  had  befcjre, 
only  their  discretion  is  to  be  guided  by  the  Court  or  the  commis- 
sioner. It  may  be.  that,  if  the  assignees  cannot  find  out  what  or 
where  the  goods  are,  the  commissioner  might  be  authorized  to  make 
a  general  order  to  sell  all  the  goods  in  such  a  place,  or  all  the  goo<ls 
in  the  hands  of  the  bankrupt:  but,  where  it  is  known  whose  and 
what  the  goods  are,  the  order  ought  to  specify  them.  I  think  that  is 
the  sort  of  thing  that  was  intended.  I  think  it  would  be  a  strange 
thing,  and  a  monstrous  hardship,  if,  when  from  the  time  of  the  Statute 
of  James  downwards  there  had  existed  no  right  of  depriving  a  man 
of  his  goods,  without  giving  him  an  opportunity  of  being  heard,  they: 
should  be  finally  lost  to  him  by  means  of  an  affidavit  made  behind 
bis  back,  alleging  the  goods  to  have  been  with  his  consent  and  per- 
mission in  the  possession,  order,  and  disposition  of  the  bankrupt  at 
the  time  of  the  fiat  or  petition.  That  would  be  depriving  him  of  his 
trial  by  jury,  without  giving  him  an  equivalent  for  it.  The  Legisla- 
ture does  not  divest  persons  of  their  rights  without  express  words.'^ 
In  Quartermaine  v.  Bittleston,  it  was  taken  for  granted  that  the  order 
may  be  obtained  upon  an  ex  parte  application.  The  order  here  was 
as  specific  as  it  could  be.  It  clearly  was  not  necessary  to  mention 
the  name  of  Fielding  as  the  owner  of  the  goods.  [Byles,  J. — The 
substance  of  the  objection  is,  *that  the  order  does  not  mention  r«si q 
the  nature  or  value  of  the  goods  to  be  seized  :  it  is, — **  Take  *- 
and  sell  all  the  goods  in  the  possession  of  Taylor  in  the  Cross  Keys."} 
li  would  impose  incalculable  hardship  and  difficulty  upon  assignees, 
if  they  are  held  bound  to  ascertain  beforehand  who  will  thereafter 
a[)pear  as  claimant,  and  what  the  specific  goods  are  that  are  not  abso- 
lutely the  bankrupt's  property.  The  very  thing  suggested  in  thq 
judgment  in  Quartermaine  v.  Bittleston  has  happened  here.  The 
assignee  did  not  know  and  had  not  the  means  of  knowing  who  was 
the  true  owner  of  these  goods.  In  Freshney  v.  Carrick,  1  Hurlst. 
&  N.  653,t  it  was  expressly  determined  by  the  Court  of  Exchequer 
that  an  order  under  the  12dth  section  of  the  12  &  13  Vict.  o.  106,  is 
sufficient,  if  it  specifies  the  goods  ordered  to  be  sold,  without  refer- 
ring by  name  to  the  persons  supposed  to  be  the  true  owners  of  such 
go(Kis.  Martin,  B.,  there  says:  ''  As  to  the  order,  it  follows  the  words 
of  the  Act;  and,  unless  there  are  cases  directly  the  other  way,  we  are 
bound  to  bold  that  it  vests  the  goods  mentioned  in  it  in  the  assignees. 
In  Quartermaine  v.  Bittleston  there  was  a  general  order,  not  giving 
particulars  of  the  goods:  the  Court  of  Common  Pleas  held  that  il 
was  bad,  and  rightly  so.    The  attention  of  the  commissioners  oughl 
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it  seems  to  me  to  be  sufficient  to  describe  them  as  they  are  virtnallj 
described  in  this  order, — '*  all  the  household  goods,  &o.,  in  a  certain 
public-house  in  the  occupation  of  the  bankrupt,  part  of  which  belong 
to  the  bankrupt  and  part  to  a  claimant."  It  may  be  that  that  was  the 
best  description  which  could  be  given.  If  this  objection  had  been 
iirged  at  the  trial,  it  might  peradventure  have  been  answered.  Then, 
are  the  defendants  embarrassed  by  the  state  of  the  pleadings?  I  agree 
with  all  that  has  been  said  by  my  Lord  as  to  the  issue  on  not  guilty 
by  statute.  The  159th  section  of  the  12  &  13  Vict.  c.  106,  enables 
the  defendant  to  plead  the  general  issue  and  give  the  Act  and  the 
special  matter  in  evidence.  I  am  not  prepared  to  say  that  the  defence 
was  not  also  admissible  under  not  possessed. 

Keating,  J.,  had  gone  to  Chambers.  Bale  absoIute.(a) 

(a)  Upon  the  second  trial  the  refult  was  the  tame,  and  there  was  no  attempt  to  disturb  the 
verdict. 


,-,-,  •REBECCA  BOURNE,  by  JOHN  BOURNE,  her  Father 
^^^J  and  next  Friend,  ».  FOSBROOKE.    Feb.  11. 

1.  A  mere  parol  gift  of  a  chattel,  unaccompanied  by  delivery  of  poasestion,  passes  no  property 
therein. 

2.  A  wife,  though  living  opart  from  her  husband,  eannot  lawfully  dispose  by  gift  (even  aceon- 
panied  by  actaal  delivery  of  possession)  of  chattels  acquired  by  her  during  the  coverture. 
But,  in  an  action  by  the  donee  against  a  wrongdoer,  for  the  conversion  of  chattels  ao  given,  it 
is  not  competent  to  the  defendant  to  set  up  the  title  of  the  husband. 

3.  A.,  as  executor  of  B.,  seised  and  sold  as  the  goods  of  his  testator  a  watch  and  eeveral  artiflei 
of  dress  and  jewellery  which  C,  the  nieee  of  B.'s  deceased  housekeeper,  claimed  to  be  hers  bj 
gift,  some  of  them  from  her  aunt,  and  some  fVom  B.,  in  whose  house  she  had  for  many  years 
lived  with  her  aunt  as  a  sort  of  adopted  member  of  the  family.  The  jury  having  found  opoa 
suflScient  evidence  that  the  articles  in  question  had  in  fact  been  given  to  C,  and  were  in  her  "poi* 
session"  at  the  time  of  the  conversion, — Held,  that  C.  was  entitled  to  recover  their  value;  mod 
that  it  was  not  competent  to  A.,  who  was  a  mere  wrongdoer,  to  urge,  that,  as  to  those  articles  which 
came  to  C.  by  gift  from  her  aunt,  the  latter,  having  a  husband  living  (who,  however,  made  d« 
elflim  to  them),  had  no  authority  to  dispose  of  them. 

The  first  count  of  the  declaration  was  for  the  detention,  the  second 
for  the  conversion  and  wrongfully  depriving  the  plaintiff  of  the  use 
of  certain  goods. 

The  defendant  pleaded, — first,  to  the  first  count,  that  he  did  not 
detain  the  goods,  as  alleged, — secondly,  to  the  second  count,  not 
guilty, — thirdly,  to  the  whole  declaration,  that  the  goods  were  not  the 
goods  of  the  plaintiff.     Issue  thereon. 

The  cause  was  tried  before  Channell,  B.,  at  the  last  Summer  Assizes 
at  Leicester.  The  facts  which  appeared  in  evidence  were  as  follows: — 

The  defendant  was  executor  under  the  will  of  one  William  Fos- 
brooke,  of  Lockington,  in  the  county  of  Leicester,  who  died  on  the 
13th  of  January,  1864.  The  plaintiff^  a  young  lady  about  seventeen 
years  of  age,  was  the  daughter  of  one  John  Bourne,  and  niece  of  one 
Susan  Philips  who  had  lived  with  the  testator  as  his  housekeeper  for 
many  years.  In  the  year  1853,  the  plaintiff,  who  was  then  between 
six  and  seven  years  of  age,  went  to  the  house  of  the  testator,  on  a 
visit  to  her  aunt.  During  her  stay  there,  the  testator  became  much 
attached  to  her,  and  (having  no  children  of  his  own)  ultimately  iu  9^ 
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manner  adopted  her  as  one  of  the  family,  sending  her  to  school,  first 
at  Donnington,  and  afterwards  at  Oxford,  and  making  his  house  her' 
horoe  during  her  holidays.    In  1863,  Susan  f Philips  died,  and   [■♦-i  ^ 
the  plaintiff  continued  to  reside  at  the  house  of  the  testator,  on  '- 
the  same  footing  as  before,  down  to  the  time  of  his  death. 

During  the  lifetime  of  Susan  Philips,  she  had  from  time  to  time* 
made  the  plaintiff  presents,  consisting  of  silk  dresses,  a  shawl,  a 
watch,  and  some  brooches,  rings,  and  other  articles  of  jewellery. 
Some  of  these  had  been  gifts  from  the  testator  to  Susan  Philips.  The 
testator  also  had  made  the  plaintiff  various  presents,  including,  as  was 
alleged,  a  pianoforte.  All  these  articles  were  left  by  the  plaintiflF  in 
the  house  of  the  testator  whilst  she  was  at  school :  those  things  which 
her  aunt  had  given  being  placed  in  boxes  and  a  drawer,  which  were 
kept  locked,  the  keys  being  labelled,  in  the  handwriting  of  the 
testator,  "  Becky's  keys,"  and  being  retained  by  the  plaintiff  in  her 
own  possession  when  at  Lockington  for  her  holidays,  but  hung  up  ou 
a  nail  in  a  cupboard  in  her  room  when  she  was  absent.  Some  of  the 
articles  in  these  boxes  and  drawer  were  also  labelled,  in  the  testator's 
handwriting,  "Beck's;"  others  were  not. 

It  appeared  that  Susan  Philips  had  in  the  year  1861  married  one 
William  Hogg,  but  had  lived  with  him  only  three  weeks  or  a  month, 
when  he  deserted  her  and  went  to  reside  at  Bethnal  Green,  where  he 
had  ever  since  continued  to  reside,  cohabiting  with  another  woman. 
6n  the  death  of  Susan  Philips,  Hogg  (the  husband)  went  to  the 
testator^s  house  at  Lockington,  and  claimed  the  things  which  belonged 
to  her.  His  claim,  however,  was  repudiated  by  the  testator,  who  told 
him  there  were  many  heavy  expenses  for  him  to  pay  before  he  could 
claim  them,  and  that  they  had  been  given  to  the  plaintiff  and  her 
mother;  and  moreover  that  he  (the  husband)  had  no  right  to  them,  aa 
he  was  living  in  a  state  of  adultery  with  another  woman.  Hogg  never 
made  any  further  claim  to  the  property. 

*After  the  death  of  the  testator,  his  effects  were  taken  pos-    r*5i  7 
session  of  by  the  defendant  as  his  executor;  and  all  the  articles  ^ 
which  he  found  labelled  as  belonging  to  the  plaintiff'  he  gave  up  to 
her  or  to  her  mother:  the  rest  of  the  articles  (including  the  piano- 
forte, which  fetched  SOL)  were  sold  by  the  defendant's  direction. 

On  the  part  of  the  defendant,  it  was  insisted,  that,  though  there 
might  have  been  a  verbal  gift  of  some  of  the  articles  in  question  from 
the  testator  to  the  plaintiff,  they  had  never  been  so  reduced  into  pos- 
session by  the  latter  as  to  pass  the  property  in  them  to  her;  and,  as  to 
the  articles  which  were  given  to  her  by  her  aunt,  Susan  Philips,  that, 
she  being  a  married  woman,  they  were  the  property  of  her  husband, 
and  she  could  not  lawfully  dispose  of  them. 

For  the  plaintiff  it  was  submitted  that  she  had  a  sufficient  title  to 
and  possession  of  the  goods  to  entitle  her  to  maintain  an  action  against 
a  wrongdoer  for  the  conversion  of  them,  and  that  it  was  not  competent 
to  the  defendant  under  the  circumstances  to  set  up  the  title  of  Hogg, 
the  husband. 

The  learned  Judge  told  the  jury  that  the  property  in  a  chattel 
would  not  pass  by  a  mere  verbal  gift  without  actual  transfer  of  pos- 
session ;  and,  in  answer  to  questions  put  to  them,  the  jury  found,  ia 
respect  of  the  goods  claimed  by  the  plaintiff  as  having  been  given  xL 
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ber  bj  her  aunt,  that,  supposing  she  had  been  a  single  woman,  there 
was  a  sufficient  transfer  of  possession ;  and  they  assessed  the  value  of 
thern  at  25^. :  and,  as  to  the  goods  claimed  as  gifts  from  Mr.  Fosbrooke, 
the  testator  (viz.  the  piano  and  other  articles),  the  jury  found  that 
there  had  been  no  transfer  of  possession,  though  there  was  a  verbal 

gift. 

His  Lordship  thereupon  directed  a  verdict  to  be  entered  for  the 

defendant,  but  reserved  leave  to  the  plaintiff  to  move  to  enter  a  ver- 

*fil81  ^^^^  ^^^  ^^^  ^^^  ^^^'^  ^^^  *upon  the  finding  of  the  jury,  the  Court 
^  should  be  of  opinion  that  the  plaintiff  was  entitled  to  recover, 
notwithstanding  her  aunt,  Susan  Philips,  the  donor,  was  a  married 
woman. 

O^Mdlley,  Q.  C,  in  Michaelmas  Term  last,  obtained  a  rule  nisi 
accordingly. 

David  Keane,  Q.  C,  and  Merewether  now  showed  cause. — PrimS 
facie,  the  husband  is  entitled  to  all  personal  property  of  the  wife.  A 
Court  of  equity  will,  under  some  circumstances,  interfere  to  protect 
the  interest  of  the  wife;  but  never  a  Court  of  kw.  There  was,  how- 
ever, no  evidence  here  upon  which  even  a  Court  of  equity  could  see 
such  a  trust  on  the  part  of  the  husband  as  would  give  Susan  Philips 
a  right  to  dispose  of  these  goods  as  she  assumed  to  do.  The  hus- 
band's misconduct,  or  a  sentence  of  divorce,  are  said  to  raise  an 
implied  trust:  but  here  there  is  nothing  but  the  fact  of  the  husband 
and  wife  living  apart,  without  any  evidence  of  the  circumstances 
under  which  the  separation  took  place.  In  Lamplin  v.  Creed,  8  Ves. 
599,  a  married  woman  living  in  trade  without  the  interference  of  her 
husband,  residing  in  a  different  part  of  the  kingdom,  advanced  money 
for  the  purchase  of  a  share  in  a  lottery -ticket,  upon  an  agreement 
with  the  plaintiff  that  half  should  be  considered  as  a  Ipan  to  him,  and 
that  they  should  be  jointly  concerned  in  the  adventure :  and  it  was 
held,  that,  the  money  belonging  to  the  husband,  the  produce  was  his. 
In  Bright  on  Husband  and  Wife,  Vol.  2,  p.  220,  it  is  said:  "With 
respect  to  personal  estate,  it  has  been  settled  since  the  case  of  Fetti- 
place  V.  Gorges,  1  Ves.  jun.  46,  8  Bro.  C.  C.  8,  that,  when  personal 
property  is  actually  given  or  settled,  or  is  agreed  to  be  given  or 
*5191  ^^^^'^^1  ^  ^^^  separate  use  of  a  married  *woman,  she  may  dis- 
■'  pose  of  it  as  a  feme  sole  to  the  full  extent  of  her  interest," 
But  here  there  was  no  settlement  or  agreement  to  settle;  nothing 
whatever  to  interfere  with  the  undoubted  rights  of  the  husband.  Id 
Carne  v.  Brice,  7  M.  &  W.  183,t  the  property  in  wearing  apparel 
bought  for  herself  by  a  wife  living  with  her  husband,  out  of  money 
settled  to  her  separate  use  before  marriage,  and  paid  to  her  by  the 
trustees  of  the  settlement,  was  held  to  vest  by  law  in  the  husband, 
and  to  be  liable  to  be  taken  in  execution  for  his  debts.  The  same 
rule  must  prevail  where  the  husband  and  wife  are  living  apart,  as 
here.  In  Messenger  v.  Clarke,  5  Exch.  388,t  a  husband  and  wife 
aeparated  by  agreement,  and  at  that  time  the  husband  agreed  to  allow 
the  wife  a  certain  sum  weekly  for  her  support,  which  was  paid:  she 
saved  a  portion  of  her  allowance,  and  invested  it  in  stock,  but,  a  feiir 
days  before  her  death,  she  sold  out  the  stock,  and  disposed  of  the  pro- 
ceeds by  way  of  gift:  and  it  was  helu  that  the  husband  was  entitled 
to  recover  back  the  money  so  given,  in  an  action  for  money  lest 
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against  the  person  who  received  it.  Holfe,  B.,  there  says:  "All  the 
cases  which  have  been  cited  are  cases  in  equity,  and  there  is  no 
doubt  that  a  wife  may  dispose  of  her  separate  property.  And  this  is 
so,  although  trustees  may  not  have  been  appointed ;  for,  in  such  a 
case,  in  a  Court  of  equity  the  husband  may  be  looked  upon  as  trustee 
for  his  wife,  according  to  the  well-known  rule  in  those  Courts,  that  a 
trust  shall  never  fail  for  want  of  a  trustee."  So,  Piatt,  B.:  "The 
authorities  cited  are  cases  in  the  Courts  of  equity,  where  the  property 
in  question  was  that  of  the  husband  in  point  of  law,  but  where  he 
was  considered  as  trustee  for  his  wife  by  the  Courts  of  equity,  which 
interfere  to  compel  him  to  perform  the  trusts."  In  Tugman  v,  Hop- 
kins, 4  M.  &  G.  389  (E.  C.  L.  R.  vol.  43),  5  Scott  N.  R.  464,  certJiin  stock 
in  the  Long  Annuities  was  by  a  marriage  settlement  *vested  r^nnQ 
in  trustees  for  the  separate  use  of  the  wife  for  life,  and  after  *• 
her  death  they  were  to  pay  over  the  principal  sum,  together  with  the 
interest  and  dividends  then  due  and  growing  thereon,  to  such  person 
as  she  might  by  will  appoint.  By  her  will  (reciting  the  settlement), 
she  appointed  executors,  and  directed  them  to  sell  the  principal  stock. 
The  proceeds  thereof  she  bequeathed  to  different  parties.  At  her 
death  (for  some  time  previously  to  which  she  had  lived  apart  from 
her  husband),  a  sum  of  money  was  found  at  her  lodgings,  which  was 
taken  possession  of  by  the  defendant,  the  son  of  one  of  the  executors, 
at  the  request  of  his  father,  to  whom  he  immediately  paid  it  over: 
and  it  was  held,  that,  assuming  the  money  in  question  to  consist  of 
the  accumulations  of  the  wife's  dividends,  the  will  did  not  dispose  of 
it;  that,  as  the  executors  did  not  take  jure  representationis,  they  were 
not  entitled  to  the  money ;  that  the  money  vested  in  the  husband  at 
his  wife's  death,  without  his  taking  out  administration ;  and  that,  as 
the  defendant  was  a  wrongdoer  in  taking  the  money,  he  was  liable  in 
a*  action  for  money  had  and  received  at  the  suit  of  the  husband. 
Tindal,  C.  J.,  in  giving  judgment,  after  referring  to  Comyns  s  Digest, 
Baron  and  Feme(E.  8.),  (a)  said, — "  It  has  been  admitted  in  the  course 
of  the  ^argument,  that,  if  this  money  had  been  taken  away  r*coi 
during  the  lifetime  of  the  wife,  the  action  must  have  been  *■ 
brought  by  the  husband  alone.  Perhaps  in  such  a  case  he  would 
have  been  considered  in  equity  as  a  trustee  for  the  wife ;  but,  at  law, 
the  action  must  have  been  brought  by  him.  The  case  of  Came  v. 
Brice  is  a  strong  authority  in  favour  of  the  husband's  right  to  the 
nioney :  and  Molony  v.  Kennedy,  10  Simons  254,  shows  that  he  was 
entitled  to  the  possession  of  it,  without  taking  out  administration  to 
his  wife.  These  authorities,  therefore,  dispose  of  the  first  part  of  the 
case,  and  establish  that  the  husband  was,  at  law,  entitled  to  the  money 
Sought  to  be  recovered  in  this  action.''  In  Bird  v.  Peagrum,  13  C.  B. 
639  (E.  C.  L.  R.  vol.  76),  a  married  woman  deposited  with  the  de- 
fendant the  savings  of  certain  rents  of  leasehold  property  which  bad 

(a)  The  pasBages  referred  to  Id  Coinjns'a  Digest  are  as  follow*,— "All  chattels  personal  which 
ft  wile  hss  in  possesi^ion  in  her  own  rii^ht,  are  vested  in  Her  husband  by  the  marriage,  though  he 
do  not  surrive.  So,  chattels  personal  not  in  possession  «t  the  time  of  the  marriage,  if  they  are 
Tvdttced  into  possession  during  the  corertore.  So,  chattels  personal  of  a  mixed  nature,  partly  In 
pOMession  and  partly  in  action,  the  husband  shall  bsTe  if  he  surrires;  as,  an  avoidance  of  a 
eburcb,  which  falls  during  the  coverture.  80,  chattels  are  given  to  the  wife  after  the  coverture, 
the  interest  vests  in  the  husband,  though  he  has  not  possession  of  them  before  the  death  of  hit 
wife." 
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on  her  marriage  been  conveyed  by  her,  with  the  consent  of  her  in- 
tended husband,  to  trustees,  upon  trust  to  pay  or  permit  her  to  receive 
the  rents,  &o..  to  her  sole  and  separate  use :  and  it  was  held,  that,  the 
trust  being  discharged  on  the  rents  coming  to  the  wife's  hands,  the 
trustees  ceased  to  have  any  interest  in  or  control  over  them;  and 
that,  upon  the  wife's  death,  her  husband  was  entitled  to  bring  an 
action,  in  his  own  right,  to  recover  the  money  so  deposited.  Id  the 
course  of  the  argument  (see  22  Law  J.,  C.  P.  169),  Williams,  J., 
says, — "  Can  it  be  contended  that  a  Court  of  law  recognises  a  roar- 
ried's  woman's  right  to  have  money  of  her  own  i^  her  possession? 
Where  goods  and  chattels, — furniture,  for  instance, — are  settled  on  a 
married  woman,  without  the  intervention  of  a  trustee,  it  cannot  be 
doubted,  that,  in  the  eye  of  the  law,  they  belong  to  the  husband, 
although  in  a  Court  of  equity  he  would  be  considered  as  a  trustee  for 
his  wife."  According  to  the  authority  of  Bradshaw  v.  Beard,  12  C. 
B.  N.  S.  844  (E.  C.  L.  R.  vol.  104).  the  expenses  of  the  wife's  funeral 
*^221  *'^^^8^^  have  been  set  off  against  the  husband's  claim  to  this 
^  property.  If  it  be  said  that  these  things  might  be  considered 
as  the  wife's  paraphernal ia,(a)  the  wife  being  dead,  that  doctrine  can 
have  no  application.  In  no  view  of  the  case  could  the  wife  have  any 
jus  disponendi  as  against  the  husband.  There  must  be  a  complete 
divesting  of  the  husband's  right,  before  there  could  be  a  power  of  dis- 
position on  the  part  of  the  wife, — Walter  v.  Hodge,  2  Swanslon  92. 
There  was  no  evidence  to  show  a  divesting  of  the  property  in  question 
out  of  the  husband.  As  soon  as  he  heard  of  bis  wife's  death,  he 
appeared  and  claimed  the  property :  and  there  is  nothing  to  prevent 
the  defendant  from  setting  up  his  title  against  the  right  of  the  plain- 
iiff  to  maintain  this  action. 

O^Malley,  Q.  C,  and  Markby,  in  support  of  the  rule. — The  only 
question  is,  whether  Susan  Philips  had  a  right,  as  against  this  de- 
fendant, who  is  a  mere  wrongdoer,  to  dispose  of  the  articles  of  dress 
and  trinkets  as  she  did ;  for,  if  she  had,  they  had  clearly  passed  into 
the  possession  of  the  plaintiff.  AH  the  cases  relied  on  by  the  de- 
fendant are  cases  where  an  execution-creditor  claimed,  standing  upon 
the  rights  of  the  husband,  or  where  the  husband  or  the  husband's  ex- 
ecutors came  into  direct  collision  with  the  wife;  and  all  of  them  were 
cases  where  the  property  had  not  been  disposed  of  by  the  wife  during 
her  lifetime.  Here,  it  must  be  assumed  that  the  husband  gave  the 
wife  power  to  dispose  of  the  goods  at  her  free  will  and  ple^isure ;  and 
that  is  a  sufficient  answer  even  to  a  claim  by  the  husband,  under  not 
possessed:  Ringham  v.  Clements,  12  Q.  B.  260  (E.  C.  L.  R.  vol.  64)l 
This  is  the  simple  case  of  a  wrongdoer  taking  the  goods  out  of  the 

*59S1  P^^^^^i^^  o^  o°®  ^^o  i^  *prim&  facie  the  rightful  owner  of 
^  them.  There  is  no  pretence  for  saying  that  the  husband  makes 
any  claim,  or  that  the  defendant  has  a  right  to  set  up  his  title  as 
against  the  plaintiSl  In  Sutton  v.  Buck,  2  Taunt.  802,  it  was  held 
that  possession  of  a  ship  under  a  transfer  void  for  non-compliance 
with  the  ship's  registry  Acts,  is  a  sufficient  title  in  trover  against  a 
stranger.  '*  There  is  enough  property,"  said  Lawrence,  J.,  '*  in  this 
plaintiff  to  enable  him  to  maintain  trover  against  a  wrongdoer;  and, 
ftlihough  it  has  been  urged  that  the  contract  is  void  with  respect  to 

(a)  As  to  thcM,  10)  the  cue  of  Qrahsm  v.  Lord  Londonderry,  8  Atk.  393. 
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the  rights  of  third  persons  as  well  as  between  the  parties  themselves, 
yet,  as  far  as  regards  the  possession,  it  is  good  as  against  all  except 
the  vendor  himself.  There  is  a  diiierence  made  in  the  books  between 
a  wrongdoer  and  one  acting:  under  the  colour  of  a  title.  In  the  case 
of  Armory  v.  Delamirie,  1  Stra.  505,  the  bare  possession  was  held 
sufficient  in  order  to  recover  against  a  wrongdoer ;  yet  that  boy  had 
no  more  title  to  the  jewel  than  the  plaintiff  to  this  ship."  So,  in 
Fyson  v.  Chambers,  9  M.  &  W.  460,t  it  was  held  that  a  party  who 
has  taken  possession  of  the  goods  of  an  intestate  after  his  oeatb,  can- 
not set  up  as  a  defence  to  an  action  of  trover  by  the  administrator, 
that  the  intestate  had  been  first  insolvent  and  then  bankrupt,  and  had 
not  paid  155.  in  the  pound  under  the  fiat,  and  that  therefore  the  pro- 
perty in  the  goods  vested  absolutely  in  the  assignees, — the  goods 
having  been  acquired  by  the  intestate  after  the  bankruptcy,  and  he 
having  been  allowed  by  the  assignees  to  retain  possession  of  them.(a) 
In  giving  the  judgment  there,  Lord  Abinger  says:  ''The  defendant 
in  this  case  is  not  the  assignee,  and  has  no  right  to  set  up  a  title  of 
third  persons  to  cover  his  own  default."  Herbert  v.  Sayer,  5  Q.  B. 
965  (£.  C.  L.  R.  vol.  48),  is  an  authority  to  the  same  effect.  In  Buck- 
ley I?.  Gross,  32  Law  J.,  *Q.  B.  129,  a  distinction  was  taken,  r^^nA 
because  the  plaintifi'  never  had  lawful  possession  of  the  tallow  ^ 
at  all. 

£rle,  C.  J. — ^I  am  of  opinion  that  this  rule  should  be  made  abso- 
lute. The  plaintiff' claims  to  recover  from  the  defendant  the  value  of 
certain  articles  which  the  latter  had  taken  possession  of  and  disposed 
of.  The  defendant  was  the  executor  of  one  Philip  Fosbrooke,  and 
dealt  with  the  goods  in  question  (which  were  found  in  the  house  of 
the  testator)  meaning  to  perform  his  duty  as  executor.  It  appears 
that  the  aunt  of  the  plaintifi'  had  lived  with  the  testator  as  his  house- 
keeper for  many  years,  and  that  the  plaintiff  had  at  a  very  early  age 
been  invited  to  stay  with  her  aunt,  at  first  as  a  visitor,  but  ultimately 
she  became  almost  adopted  into  the  family.  In  1863,  the  plaintiffs 
aunt  died,  but  the  plaintiff  remained  in  the  house  on  the  same  footing 
as  before.  The  plaintift'*s  claim  embraced  many  articles  of  female 
dress  and  jewellery  which  she  alleged  to  have  become  her  property 
daring  the  lifetime  of  the  testator.  The  great  contest  at  the  trial 
was,  whether  the  property  therein  passed  to  the  plaintiff'  or  not.  As 
to  some  of  the  articles,  the  jury  found  that  it  did  not  pOss:  but,  as  to 
a  class,  the  value  of  which  was  assessed  at  251.,  the  jury  found  that 
they  had  been  given  to  the  plaintifi'  by  her  aunt  and  the  property  in 
them  transferred  to  her  in  the  aunt^s  lifetime.  It  being  a  rule  of  law 
that  personal  chattels  cannot  pass  by  parol  gift,  without  actual  trans- 
fer of  the  possession,  a  contest  arose  as  to  whether  or  not  these  articles 
were  actually  transferred  by  the  aunt  to  the  niece.  The  jury  found 
that  they  had  been.  It  was,  however,  objected  on  behalf  of  the  de- 
fendant,—and  the  objection  was  sanctioned  by  the  Judge, — that  Susan 
Philips,  the  aunt,  was  at  the  time  she  made  the  alleged  gifts  a  mar- 
ried woman,  and  that  the  articles  *were  the  property  of  the  ruen*- 
husband,  ar  d  consequently  that  the  gift  of  the  aunt  operated  ^ 
nougiit,  for  that  the  husband  might  at  any  time  come  and  take  them. 
I  think  my  Brother  Channell  was  right  in  saying  that  such  is  the  law 

(a)  And  SM  MoTgu  •.  Knigh^  li  G.  B.  N.  &  609  (B.  C.  L.  &.  toL  100). 
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of  England.  I  abstain  from  saying  anything  as  to  the  authority  of 
the  wife  to  give  away  articles  of  this  sort,  which  had  been  receiyed 
by  her  as  gifts  after  she  had  been  deserted  by  her  husband.  It  will 
be  time  enough  to  deal  with  that  question  whenever  it  shall  come 
properly  before  us.  But  I  am  inclined  to  tliink  that  the  plaintiff  did 
not  derive  any  property  in  the  articles  in  question  as  against  the  hus- 
band of  her  aunt  If  the  husband  had  come  and  claimed  the  goods^  I 
think  the  plaintiff  could  not  have  relied  upon  the  gift  by  the  wife  as 
an  answer  to  such  claim.  But  I  am  clearly  of  opinion  that  she  may 
maintain  this  action  against  the  present  defendant,  because  the  rule 
of  law  iS;  that  a  person  who  is  in  lawful  and  quiet  possession  of  an 
article  has  a  right  to  recover  its  value  if  a  wrongdoer  comes  and  takes 
it  away.  A  person  who  takes  away  and  disposes  of  an  article  with 
the  authority  of  the  owner  cannot  be  a  wrongdoer:  but  one  who  does 
so  without  any  colour  of  title  or  authority  is  a  wrongdoer,  and  is 
liable  to  an  action  at  the  suit  of  the  party  whose  possession  is  so  in- 
vaded. So  is  the  law  laid  down  in  the  well-known  case  of  Armory  v, 
Delamirie  (1  Stra.  605),  commented  on  in  1  Smithes  Leading  Cases, 
5th  edit.  301,  where  the  plaintiff,  a  chimney-sweeper's  boy,  having 
found  a  jewel,  carried  it  to  the  shop  of  the  defendant,  a  goldsmith,  to 
know  what  it  was,  and  delivered  it  into  the  hands  of  the  apprentice, 
who,  under  pretence  of  weighing  it,  took  out  the  stones,  and  calling 
to  the  master  to  let  him  know  it  came  to  three  half-pence;  the  roaster 
offered  the  boy  the  money,  who  refused  to  take  it,  and  demanded  to 
*n961  ^^^®  ^^®  thing  again ;  whereupon  the  apprentice  *delivered 
■'  him  back  the  socket  without  the  stones;  and,  in  trover  against 
the  master,  it  was  fuled  by  the  Court  "that  the  finder  of  a  jewel, 
though  he  does  not  by  such  finding  acquire  an  absolute  property  or 
ownership,  yet  he  has  such  a  property  as  will  enable  him  to  keep  it 
against  all  but  the  rightful  owner,  and  consequently  may  maintain 
trover."  The  same  familiar  principle  is  illustrated  by  the  case  pot 
by  Mr.  ifarkby.  It  seems  to  me,  that  the  plaintiff,  who  was  a  school- 
girl, going  backwards  and  forwards  to  the  house  of  the  testator,  and 
receiving  these  things  as  presents,  and  leaving  them  at  what  might 
be  considered  her  home  during  her  temporary  absences,  was  in  legal  in- 
tendment in  possession  of  them  all  the  time.  **  Possession"  is  a  word 
of  ambiguous  meaning.  In  most  instances,  it  is  considered  to  import 
the  manual  custody  of  the  chattel ;  though  a  man  may  also  be  said  to 
be  in  possession  of  an  article  which  he  has  not  at  the  moment  about 
his  person.  It  appears  that  these  things  which  the  jury  have  found 
to  belong  to  the  plaintiff  were  from  time  to  time  given  to  her  by  her 
aunt,  and  were  placed  by  her,  some  in  boxes  which  she  left  when  she 
went  to  school  in  the  house  in  which  she  had  almost  been  adopted  as 
one  of  the  family,  and  others  were  handed  by  her  to  the  testator  to 
keep  for  her,  and  by  him  placed  in  a  drawer  for  safe  custody.  They 
were  therefore  in  her  possession  by  the  hands  of  the  testator:  and  tbe 
place  of  deposit  was  as  much  under  her  control  as  the  circumstances 
would  admit  of.  As  far  as  the  real  rights  of  the  parties  are  concerned, 
the  articles  were  as  much  in  the  plaintiff^s  possession  as  were  the  goods 
in  the  case  of  Fyson  v.  Chambers,  9  M.  &  W.  460  :t  and  the  defendant, 
having  taken  and  sold  them,  believing  them  to  be  the  property  of  h\B 
testator,  and  intending  to  do  his  duty,  is  nevertheless  liable  fur  tie 
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▼rongfal  conversion.  We  should  *probably  have  felt  some  r^^Q^ 
diflicultj  in  coming  to  this  conclusion,  if  the  husband  of  Susan  •• 
Philips  had  oome  forward  and  claimed  these  goods  from  the  defendant. 
In  that  ease,  possibly,  he  might  have  sheltered  himself  under  the  hus- 
band's title.  But,  considering  the  language  used  by  the  testator  when 
the  husband  first  asserted  a  claim,  however  mistaken  he  might  be  as 
to  his  legal  rights,  the  terms  upon  which  he  was  holding  the  goods 
were  perfectly  apparent.  Under  these  circumstances,  I  feel  bound  to 
come  to  the  conclusion  that  the  defendant  cannot  set  up  the  husband's 
title,  and  that  the  plaintiff  is  entitled  as  against  him  to  recover  the 
value  of  the  goods  as  ascertained  by  the  finding  of  the  jury. 

Kbatino,  J. — I  am  of  the  same  opinion.  If  the  defendant  had  been 
in  a  position  to  avail  himself  of  the  title  of  the  husband,  he  would 
probably  have  had  a  good  answer  to  this  action.  That  is  the  only 
opinion  which  was  expressed  by  the  learned  Baron  at  the  trial.  But 
the  defendant  is  not  in  a  position  to  do  that,  because  his  testator 
repudiated  the  husband's  claim  when  urged  by  him.  The  defendant 
must,  therefore,  rely  on  the  absence  of  title  in  the  plaintiff.  The  jury 
have  found,  that  as  to  the  articles  now  in  question,  the  possession  was 
transferred  by  Susan  Philips  to  her  niece.  The  legal  title  to  them, 
therefore,  was  in  the  plaintifi';  and  there  was  nothing  to  show  that  the 
defendant  had  obtained  a  possession  which  can  prevail  against  that. 
It  is  unnecessary  to  say  more  than  that  I  entirely  concur  with  my 
Lord  in  thinking  that  the  plaintiff  is  entitled  to  succeed  to  the  extent 
of  the  25/.  which  the  jury  found  to  be  the  value  of  the  goods  wrongfully 
taken  by  the  defendant. 

Montagus  Smith,  J. — I  am  of  the  same  opinion.  It  *is  clear  that 
the  defendant  had  no  right  to  these  goods.  Neither  he  nor  his  r*e9Q 
testator  had  any  title  to  them  :  and,  when  the  goods  were  claimed  '- 
by  the  husband  of  Susan  Philips,  he  repudiated  his  right  to  them. 
The  only  question,  therefore,  is,  whether  the  plaintiflF  had  a  suflScient 
possession  to  entitle  her  to  maintain  this  action.  I  think  it  is  impossible 
to  say  that  she  had  not  a  title  as  against  every  person  but  the  husband. 
He,  however,  never  interfered.  The  wife  handed  the  articles  to  her 
niece.  The  latter  had  a  possession  which  was  innocent  as  against  all 
but  the  true  legal  owner.  According  to  the  finding  of  the  jury  she 
had  absolute  possession  of  them :  and  nothing  has  occurred  to  divest 
her  right.  The  things  were  left  by  her  iri  the  house  of  the  testator 
with  his  permission,  and  upon  a  distinct  understanding  that  they  were 
hers.  The  case  of  Buckley  v.  Gross,  92  Law  J.,  Q.  B.  129,  does  not  iu 
my  opinion  at  all  interfere  with  the  judgment  we  are  pronouncing. 
''No  doubt,"  says  Crompton,  J.,  in  that  case,  ''bare  possession  is 
sufficient  to  maintain  trover  or  trespass  as  against  a  wrongdoer  who 
takes  the  article  from  the  person  having  possession.  It  does  not, 
however,  appear  to  me  that  the  plaintiff  was  '  the  finder,'  within  the 
case  of  Armory  v.  Delamirie :  he  rather  became  possessed  of  the  tallow 
feloniously  or  fraudulently  (whichever  his  dealing  with  it  may  be 
called),  and  he  was  not  a  mere  innocent  finder;  but,  nevertheless,  he 
would  still  be  able,  perhaps,  to  maintain  an  action  against  a  person 
wrongfully  taking  the  tallow  from  his  possession.  But,  before  the 
defendants  dealt  with  the  tallow,  the  possession  of  the  plaintiff  had 
been  divested,  and  he  cannot  revert  to  his  previous  possession,  in  order 
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to  maintain  the  action,  un1es3  he  had  the  property.  But  here  the 
plaintiff  had  no  property,  and  his  possession  was  lawfully  divested, 
and  the  tallow  was  ultimately  converted  by  a  person  who  *doe8  not 
*n2Ql  ^^^^^^  through  a  wrongdoer."  Here,  the  plaintiff  is  a  perfectly 
^  innocent  holder.  The  only  doubt  I  have  entertained  has  been 
whether  the  point  was  taken,  and  whether  it  was  open  on  the  leave 
reserved.  But  it  is  clear  from  what  Mr.  Markhy  has  said,  that  the 
attention  of  the  learned  Judge  was  distinctly  called  to  it;  and  1  think 
we  are  not  precluded  by  anything  that  has  passed  from  giving  effect 
to  the  law.  For  these  reasons,  I  am  clearly  of  opinion  that  the  plaintiff 
is  entitled  to  recover  to  the  extent  found  by  the  jury. 

Bule  absolute. 

Delivery  is  essential  to  the  validity  possession  of  and  control  over  the  pro. 

of  parol  gifts  inter  vivos:    Hamor  ».  perty   (Wheatley   v,   Abbott,   mpra; 

Moore,  8  Ohio  N.  S.  239 }  Carpenter  Collins  v,  Collins,  infra),  or  a  promise 

V.  Dodge,  20  Verm.  595 ;  Withers  v.  to  give  (Frost  v.  Frost,  33  Verm.  639), 

Weaver,   10   Barr  895;    1   Pars,  on  or  words  of  transfer   in  pranenti  or 

Contr.    (edit.    1864)   234;   2   Kent's  /u/uro  in  writing,  not  under  seal,  and 

Com.  *488.     A  gift  is  a  contract  exo-  without  delivery  (Davis   v.   Boyd.  6 

cated,   and  delivery  of  possession  is  Jones  (Law)  249  ;  Kidder  v.  Kidder, 

essential  to  the  title :  2  Or.  Cas.  159.  33  P.  S.  R.  268 ;  Thompson  v.  Thomp- 

The  delivery  should   be  actual,  if  son,  2  How.  (Miss.)  745).     [See  as  to 

the   subject  of   the    donation    admit  the  necessity  of  delivery  when  the  gift 

of  such  transfer;    but  if  it  do  not,  is  made  by  specialty,  2  Kent's  Com. 

may  be  constructive  :  Bedell  v.  Carl,  *438,  Chitty  on  Contracts  51,  McEven 

6   Tiff.    581 ;    Anderson  v.  Baker,  1  v.  Frost,  1  Sneed  186 ;  McWillie  r. 

Kelly  595;  Noble  ».  Smith,  2  Johns.  Van   Varter,     Carnadine    v.    Collins 

52.     Gift  of  growing  corn:  Grangiac  supra;  Marshall  r.  Fulham,  4   How. 

t».  Arden,  10  Id.  293;  Cook  v.  Hus-  216;     Newell   v,   Newell,    34    Miss, 

ted,  12  Id.  188;  Woodruff  i;.  Cook,  25  385.     It   would   seem,   according    to 

Barb.  505 ;  Allen  v.  Cowen,  23  N.  Y.  Chancellor   Kent,   that  even   in    this 

502 ;  Betts  v.  Francis,  1  Vroom  152 ;  case  delivery  will   not  be   dispensed 

Carnadine  v.  Collins,  7  Sn>.  &  M.  432 ;  with.]     It  is  not   necessary  that  the 

MoWiUie    v.    Van    Varter,    35    Id.  delivery  should    be  precisely  simuha- 

428 ;  Pope  o.  Randolph,  13  Ala.  214 ;  neoua   with   the   words  of    donation : 

Wheatley  o.  Abbott,  32  Miss.  343;  Gillespie   v.  Burleson,   28   Ala.  551. 

Blakey  v.  Blakey,  9  Ala.  391 ;  Ivey  0.  The    delivery  must    be  followed    by 

Owens,  28  Id.  641.     And  there  mnst  acceptance:    Reed  v.  Spaulding,  42 

be  an  absolute  parting  with  the  pes-  N.  H.  114;  Allen  v.  Cowan,  Hunter 

session :  Penfield  v.  Thayer,  2  K.   D.  v.    Hunter,    supra ;     Thouvenin    r. 

Smith  305 ;  Scott  o.  Simes,  10  Bosw.  Rodrigues,   24  Texas  468.     In   the 

814;  Cooper  t;.  Burr,  45  Barb.  9t    Mere  case  of  a  parol  gift  of  land,  the  Su- 

declaratioDS  of  intention  to  deliver  are  preme  Court  of  Pennsylvania  deckred 

insufficient  to  prove  a  gift  (Wheatley  V.  (Collins  v.  Collins,  2  Grant  117)  that 

Abbott,  supra;  Huntington  v.  Gilmor,  to  render  such  donations  valid  there 

14  Barb.  246;  Hunter  v.  Hunter,  19  Id.  must  be  a  present  intent  to  give,  aa 

631 ;  2  Kent's  Com.  *438),  especially  actual  parting  with  the  right  of  owner, 

where  the  acts  of  the  owner  are  incon-  ship,  and  a  taking  possession  in  pur- 

sistent  with   hb  having  parted  with  suance  of  the  gift. 
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Choses  in  action  and  money  pass  by  manifested  by  writing  :    Singleton  v, 

endorsement  or  mere  delivery  accom-  Colton,   mpra.      See  Waring  «.   £d- 

panied  by   words  of  donation :   Don-  monds,   11    Md.   424.     At  least  the 

sell  V.  Donnell,  1  Head.  267 ;   Aller-  means  must  be  afforded  to  the  donee 

ton  V.  Lang,  10  Bosw.  362.^    See  on  of   getting  possession    or    enjoyment 

this    subject    generally    Crawford   v.  of  the  subject  of  the  gift :  Cutting  v, 

Puckett,  14  La.  Am.  539.     Gifts  in  Oilman,  41  N.  H.  147.     The  delivery 

writing  with   words    "give   and    be-  must  be  clearly  established:  Kenncy 

quciith,"    accompanied    by    delivery:  t7.  The  Pub.  Admr.,  2  Bradf.  (N.  Y. 

Conner  v.  Hull,  36  Miss.  424;  Ander-  Sur.  R.)  319.     The  donee's  testimony 

son  17.  Dunn,  19  Ark.  650 ;  Foulk  v,  that  it  took   place   is   insufficient  to 

Foalk,   28   Texas   653;    Overlield  v.  prove   it,  and    his   possession   is  not 

Sutton,  1  Mete.  (Ky.)  621.  evidence  of  it,  when  he   has  had  an 

To  gifts  mortU  camdy  delivery,  as  in  opportunity  to  wrongfully  acquire  such 

the  case  of  gifts  inter  vivos^  is  equally  possession  :     Kcnney    v.    The     Pub. 

essential,  and  it  may  be  made  to  some  Admr.,  supra  ;  Westerlo  v.  De  Witt, 

one  acting  for  the  donee   as  well   as  35  Barb.  215;  Delmotte  v,  Tayldr,' 1 

to    the    donee    himself :    Cutting  v.  Redf  (N.  Y.  Sur.  R.)  407.     An  after- 

Gilman,    infra  ;    Wells     v.    Tucker,  acquired  possession  by  the  donee,  even 

3  Binn.  370 ;  2  Kent's  Com.  *446 ;  1  with  authority  from  the  donor,  is  not 

Pars,  on  Cont.  (edit.  1864)   236;    2  sufficient  to  establish  the  fact  of  de- 

Redfield  on  Wills  302-324  ;  Noble  v.  livery :  Cutting  v.  Oilman,  supra, 
Smith,  Hamor  v.  Moore,   Huntington        A  bond  or  sealed  note  will  not  pass 

V. Gilmore,  Reed  v.  Spaulding,  si/pra;  by    delivery    without    endorsement: 

Craig  V,   Craig,   3    Barb.   Ch.    116;  Overton  o.  Sawyer,  7  Jones  (Law)  6. 
Bloomer  v.  Bloomer,  2  Bradf  (N.  Y.        See  generally  on  this  subject  Chase 

Sur.  R.)  340 ;  Singleton  v.  Colton,  23  v.  Redding,  13  Gray  418 ;  McKenaie 

Ga.  261;  Michener  r.  Dale,  11  H.  v.  Downing,  25  Ga.   669;   2  Kent's 

59.    So  also,  as  in  the  case  of  gifts  Com.  ^447 ;  1  Williams  on  Ex'rs.  689- 

inUr  vivos,   such    delivery    must   be  693;  1  Story's  Eq.  Jur.,  §  607  c<  wj.; 

actual  if  the  subject  be  capable  of  it,  Brunson  v.  Brunson,  Meigs  630. 
or  it  may  be  constructive,  if  incapable 
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♦680]  *MBMORANDUM. 

Thb  following  gentlemen,  were,  in  the  Course  of  Hilary  Vacation, 
appointed  Her  Majesty's  Counsel  learned  in  the  Law : — 
Thomas  Webster,  of  Lincoln's  Inn. 
Clement  Milward,  of  the  Middle  Temple. 
Joseph  Brown,  of  the  Middle  Temple. 
James  Redfoord  Bulwer,  of  the  Inner  Temple. 
John  Peter  De  Gex,  of  Lincoln's  Inn. 
Joshua  Williams,  of  Lincoln's  Inn. 
Edward  Francis  Smith,  of  Lincoln's  Inn. 
George  JesseU  of  Lincoln's  Inn. 
Sir  Thonias  Phillips,  Knt.,  of  the  Inner  Temple. 
Hardinge,  Stanley  Oiffard,  of  the  Inner  Temple. 

Benjamin  Coulaon  Robi,nson,  of  the  Middle  Temple,  was  called  to 
the  degree  of  the  Coif.    He  gave  rings  with  the  nootto,  "  Ex  sese." 


CASES 


ARGUBD  AMD  DETERMINED 


COURT  OF  COMMON  PLEAS, 


(BuUx  (turn. 


TWENTT-EIQHTH  TEAR  OF  THE  REIGN  OF  VICTORIA.     1865. 


The  Jadges  who  Qsnally  sat  in  banco  in  the  present  Term,  were,— « 
Eble,,  C.  J.,  Btlbs,  J.,  Keating,  J. 


The  Overseers  of  the  Poor  of  the  Parish  of  SUNDERLANDNBAB- 
THE-SEA,  Appellants;  The  Guardians  of  the  SUNDEBLAND 
POOB-LAW  UNION,  Bespondents.    May  10. 

1.  In  the  parish  of  8.  were  eerUin  breweries  the  oeeapiers  of  which  were  respeotirely  pottesi* 
•d,  as  ownen  or  lesaees,  of  a  DQiBber  of  pablio>hoasei  known  as  "  tied  honses,"  sonle  of  which 
were  in  the  parish  of  8.  and  some  in  other  parishes.  These  pubiie-honses  were  let  to  tenants  at 
tatalier  rents  than  they  woald  hare  been  let  at  if  they  had  been  free  publio-honses,  the  tenanct 
being  bound  by  contracts  with  the  landlords  (assmned  to  be  contained  in  the  instrnment  of  de- 
mise) to  parchase  from  them  all  the  malt  and  other  liquors  consumed  in  their  respecttTO  houses,— 
aad  so  (ptobaUy)  paying  a  higher  priee  Ibr  their  liquors  than  they  would  have  paid  had  they 
beenftee. 

In  Taluing  these  breweries  and  pnUie-houses  for  the  purpose  of  making  the  Taluation-list 
■ader  the  Union  Assessment  Committee  Act,  1862,  35  A  36  VicL  c  103,  s.  li,  the  oyerseers 
applied  to  them  the  same  principles  of  Taluation  as  to  the  other  rateable  heieditaments  in  the 
parish,  pursuant  to  the  Parochial  Assessment  Aet,  6  A  7  W.  4^  e.  96. 

The  union  assessment  committee  (under  the  Union  Assessment  Committee  Aet»  1862),  having 
ascertained  that  the  oTcrseers,  in  arriving  at  the  gross  estimated  rental  and  rateable  ralue  of 
the  bteweriel,  had  not  taken  into  their  consideration  the  advantages  which  the  occupiers  of  such 
bieweries  derived  from  the  beibre-mentioned  oontracts  with  their  tenants,  the  publicans,  and 
having  obtained  the  numbers  of  such  *<  tied  publio-honses"  attached  to  each  brewery,  increased 
the  gross  estimated  rental  and  the  rateaUe  value  of  such  bnweries  respectively  by  such  an  in- 
ereassd  sum  as  the  committee  in  their  opinion  considered  the  breweries  might  reasonably  be  et- 
peeled  to  let  for,  with  the  advantages  attsnding  the  contracts  with  the  "  tied  public-houses." 
They,  however,  made  no  reduction  in  the  valuation-litt  in  respect  of  the  talue  of  the  sevetU 
"tiedpublie-houses:"— 
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Held,  by  Erie,  C.  J ,  and  MoDtafnie  Smith,  J.  (dissentiente  Byles,  J.),  thai  thennion 
committee  had  done  wrong  in  ao  increasing  the  rateable  ralue  of  the  breweries,  aaeh  rateable 
Talue  not  being  aflTeoted  by  these  personal  oontracts  with  the  tenants  of  the  tied  pablio-boiues. 

2.  Held  also,  that  the  "  rateable  value"  of  the  pnblie-houses  was  not  to  be  decreased  bj 
reason  of  the  burthen  cast  upon  the  tenants  by  their  contracts  with  the  brewer  landlords. 

3.  In  making  out  the  valuation-list  in  a  parish  which  has  adopted  the  Small  Tenemcnti 
Rating  Act,  13  A  14  Vict.  o.  90,  the  reduction  to  be  made  under  s.  4  of  that  Act  and  a.  3  of  the  14 
A  15  Vict  0.  39,  to  the  owners  of  small  tenements  who  are  rated  instead  of  the  occupiers,  should 
be  made,  not  from  the  "  rateable  value"  of  the  hereditaments  assessed,  but  from  the  rate  in  tha 
pound  to  be  levied  and  collected. 

In  the  matter  of  an  appeal  by  the  overseers  of  the  poor  of  tbe 
parish  of  Sunderland-near-the-Sea,  in  the  county  of  Durham,  to  the 
*5^91  6®^®''^^  quarter  sessions  of  *the  peace  for  the  said  county, 
-'  boldeu  on  the  27th  of  June,  1864,  against  the  valuation-list  of 
the  said  parish,  delivered  by  the  Sunderland  Union  Assessment  Com- 
mittee to  the  said  overseers. 

This  was  a  special  case  stated,  after  notice  of  appeal  given,  and  hy 
the  consent  of  the  parties,  and  hj  a  Judge's  order  under  the  provi- 
sions of  the  12  &  13  Vict,  c.  45,  s.  11,  for  the  opinion  of  this  Court. 

The  notice  of  appeal, was  as  follows: — 

"  To  the  guardians  of  the  Sunderland  Union. 

"  Take  notice  that  we,  the  undersigned,  being  the  overseers  of  the 
parish  of  Sunderland-near-the-Sea,  intend,  with  the  consent  of  a 
vestry  of  the  said  parish,  which  has  been  summoned  for  the  purpose 
of  gi\'ing  such  consent,  to  appeal  to  the  next  general  quarter  sessions 
of  the  peace  to  be  holden  in  and  for  the  county  of  Durham,  at  the  city 
of  Durham,  against  the  valuation-list  of  the  said  parish  of  Sunder- 
land-near-the-Sea; and  further  take  notice  that  the  grounds  of  such 
our  appeal  are  aa  follows,  that  is  to  say, — 

"  1.  That  the  rateable  hereditaments  comprised  in  the  said  vaka- 
tion-list  of  the  said  parish  of  Sunderland-near-the-Sea  are  valued  at 
sums  bevond  the  rateable  value  thereof: 

*'  2.  That  certain  rateable  hereditaments  within  the  said  parish  in 

respect  whereof  the  owners  thereof  are  liable  to  be  assessed  and  are 

assessed  under  the  Small  Tenements  Bating  Act,  13  j(  14  Vict  c.  99, 

*5^81    *^'^s^^^^  ^f  ^^®  occupiers  thereof,  are  in  the  said  valuation-li^t 

-I   valued  at  sums  beyond  the  annual  rateable  value  thereof: 

"3.  That,  in  the  said  valuation  list,  the  rateable  value  of  the 
hereditaments  mentioned  in  the  next  preceding  paragraph  is  arrived 
at  merely  by  making  deductions  from  the  gross  estimated  rental  thereof 
for  repairs  and  insurance;  whereas,  the  rateable  value  thereof  ought 
further  to  be  reduced  by  deducting  therefrom  one-fourth  (or,  in  the 
case  of  hereditaments  compounded  for  by  the  owners,  one- half,)  of  the 
amount  thereof,  pursuant  to  the  4th  section  of  the  said  Small 
Tenements  Bating  Act,  13  &  14  Vict,  c  99.    Dated.  &c. 

^         "GeorgbBahnbs,    1  Overseers  of  the  said 

"  B.  T.  Grkenwkll,  j      r    1  ^^^.  ♦u^Q^ » 
"John  Walton.      J      l^dne^the-bea. 

The  parish  of  Sonderland-near-the-Sea  is  one  of  the  parishes  induded 

.in  the  Sunderland  poor-law  union,  the  board  of  guardians  of  which 

union  have  in  accordance  with  the  Union  Assessment  Committee  Act* 
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1862,  25  k  26  Y ict.  c.  103,  appointed  an  assessment  committee  for  the 
purposes  of  the  Act. 

The  overseers  of  the  said  parish,  in  pursuance  of  the  said  Act,  made 
a  list  of  all  the  rateable  hereditaments  in  the  parish  in  so  much  of  the 
form  shown  in  the  schedule  of  the  Act  6  &  7  W.  4,  c.  96,  as  set  out  in 
the  schedule  in  the  Act  now  reciting,  which  list  was  duly  deposited 
fur  inspection,  published,  and  afterwards  transmitted  to  the  committee, 
as  required  bv  the  Act.  This  valuation-list,  as  so  transmitted,  and  as 
afterwards  confirmed  and  approved  by  the  committee,  was  to  be 
referred  to  as  forming  part  of  this  case. 

The  committee,  alter  receiving  the  valuation-list,  *made  r^Koi. 
alterations  in  the  values  of  certain  hereditaments,  and  then  ^ 
caused  the  list  to  be  deposited  for  inspection,  as  required  by  the  Act,  and 
appointed  a  day  for  hearing  any  objections  thereto.  The  overseers  of 
the  poor  of  the  parish  of  Sunderland  gave  notice  of  objection,  and 
appeared  before  the  committee  and  stated  their  objection  to  the 
alterations :  but  the  committee  adhered  to  their  original  views,  and 
approved  and  confirmed  the  list. 

The  overseers,  having  reason  to  think  that  the  parish  was  aggrieved 
by  the  decision  of  the  committee,  and  having  duly  obtained  the  consent 
of  the  vestry,  gave  the  notice  of  appeal  hereinbefore  set  forth. 

Previous  to  the  quarter  sessions,  the  respondents  gave  notice  to 
respite,  which  was  done;  and  ultimately  an  arrangement  was  entered 
into,  that  the  questions  of  law  should  be  settled  by  a  special  case  for 
the  opinion  of  this  Court. 

The  first  ground  of  appeal  is,  that  the  rateable  hereditaments 
comprised  in  the  valuation-list  are  valued  at  sums  beyond  the  rateable 
value  thereof.  This  ground  of  appeal  has  reference  to  the  valuation, 
of  certain  breweries  in  the  parish ;  and  the  facts  are  as  follows: — 

In  the  parish  there  are  five  breweries,  three  of  which  are  occupied 
by  the  owners,  and  the  remaining  two  by  lessees.  The  occupiers  of 
these  five  breweries  are  respectively  possessed  of,  as  owners,  or  as 
lessees  are  entitled  to,  a  great  number  of  public-houses  known  as  "  tied 
houses,"  some  of  which  are  situate  in  the  parish  of  Sunderland-near-the- 
Sea,  and  some  in  other  different  parishes.  All  these  public-houses 
are  let  to  tenants  at  smaller  rents  than  they  would  be  let  at  if  they 
were  free  public-houses ;  the  tenants  being  bound  to  purchase  from  the 
brewers  all  malt  and  other  *liquors  which  they  sell  in  their  r*rox 
public-houses :  the  brewers  thus  securing  to  themselves  a  certain  '• 
large  trade,  and  being  enabled  to  charge  higher  prices  for  their  liquors 
than  they  would  charge  the  occupier  of  a  free  public-house. 

In  valuing  these  breweries  and  public-houses  for  the  purpose  of 
making  the  valuation-list,  the  overseers  applied  the  same  principles 
to  the  breweries  and  public-houses  as  to  the  other  rateable  hereditaments 
in  the  parish  pursuant  to  the  Parochial  Assessment  Act,  6  &  7  W.  4, 
c.  96;  and,  in  the  case  of  the  breweries,  without  any  regard  or  reference 
to  the  advantages  derived  by  the  occupiers  from  the  before- mentioned 
contracts  with  the  occupiers  of  the  several  "tied  public-houses;"  and,. 
in  the  case  of  the  said  "  tied  public-houses,"  without  any  regard  or 
reference  to  the  smaller  rents  paid  by  the  occupiers  to  the  brewers, 
and  as  if  such  occupiers  were  at  liberty  to  purchase  their  liquors  in 
the  open  market. 
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The  assessment  oommittee,  having  aacertaiBed  that  the  oversaerB,  in 
arriving  at  the  gross  estimated  rental  and  rateable  value  of  the  breweries, 
had  not  taken  into  their  coDsideration  the  advantages  which  the 
occupiers  of  such  breweries  derived  from  the  betbre-meBtioned 
contracts  with  their  tenants,  the  publicans,  and  having  obtained  the 
numbers  of  such  "tied  public-houses''  attached  to  each  brewery, 
increased  the  gross  estimated  rental  and  rateable  value  of  such  brew- 
eries respectively  by  such  an  increased  sum  as  the  committee  in  their 
opinion  considered  the  breweries  might  reasonably  be  expected  to  let 
for,  with  the  advantages  attending  the  contracts  with  the  *'  tied  public- 
houses." 

The  following  extract  from  the  valuation-list  will  show  the  natare 
of  the  alteration  made  by  the  union  assessment  committee  in  the  case 
of  one  brewery : — 

♦"^Iftl    *T^<3tZwa.<i(W-Zw/  for  the  parish  of  Sunderland-near-the-Sea,  in  the 
-•  county  of  Durham. 

i 


Name  or 
occupier. 

Name  or 
oiruor. 

Dsocriptioa 
or  propertj. 

Name  or 

■ItlWtiOB  of 

propertjr. 

Oroa  eotiiiiat«l 
rental. 

1 
Bateftblt 

1 

1 

Fenwiok 
A  Co. 

Fes  wick 
A  Co. 

Brewerjy 
malting, 
yaalto, 
warebouget, 
and  ofBeoi. 

Low  Street 

436  0  0 
327  0  0 

355  0  0 
264  0  0 

The  second  line  of  figures  shows  the  amounts  at  which  the 
brewery  was  returned  by  the  overseers;  the  figures  entered  above 
ahow  the  increased  amounts  charged  by  the  union  assessment 
committee. 

The  committee,  however,  made  no  reduction  in  the  valuation-list  in 
respect  of  the  value  of  the  several  tied  public-houses. 

The  overseers,  in  objecting  to  the  increase  made  in  the  value  of  the 
breweries,  insisted  that,  if  the  valuation  of  the  breweries  was  to  be 
increased  by  reason  of  the  advantages  derived  from  the  tied  public- 
houses,  the  occupiers  of  the  tied  public-houses  should  be  valued  only 
in  respect  of  the  smaller  rents  actually  paid  by  them,  and  at  the 
reduced  value  of  the  premises  resulting  from  their  obligations  to 
purchase  their  malt  liquors  of  their  landlords,  and  not  at  the  fuU 
annual  value  of  the  premises  without  reference  to  such  obligation. 

The  committee,  however,  being  of  opinion  that  they  were  bound  by 
the  case  of  Allison  v.  Monkwearmouth  Shore,  4  Ellis  &  B.  13  (E.  C. 
li.  B.  vol.  82),  and  the  cases  therein  referred  to,  refused  to  alter  their 
decision. 

As  to  the  second  and  third  grounds  of  appeal,  the  following  were 
the  facts : — 

In  the  parish  of  Sunderland-near-the-Sea,  the  Small  Tenements 
Bating  Act,  13  &  14  Vict.  c.  99,  was  duly  adopted  in  the  year  1850, 
and  is  still  in  force. 

^oS^^       ^7  ^'  ^  ^^  ^^^^  "^^^^  ^^  ^^  enacted,  that,  whilst  such  ^order  as 
•'   firstly  thereinbefore  mentioned  is  in  force,  the  owner  of  ever/ 
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tenement  in  ererv  parish,  tbe  yearly  rateable  value  whereof  shall  not 
bxceed  6/.,  shall  he  assessed  to  the  ^ates  for  the  relief  of  the  poor,  and 
to  the  rates  for  tbe  repairs  of  the  highways,  in  respect  of  such  teuementy 
at  three-fourths  of  the  amount  at  wnich  such  tenement  would  be  liable 
to  be  rated  in  case  the  Act  had  not  passed. 

It  is  further  enacted  by  the  same  section,  "that,  whilst  such  order 
as  firstly  thereinbefore  mentioned  is  in  force,  if  any  owner  of  any  one 
or  more  of  such  tenements  shall  be  desirous  of  paying  a  rate  for  one 
year  in  respect  of  all  such  teoements  in  any  parish,  whether  such 
tenements  be  occupied  or  unoccupied,  and  shall  give  notice  in  writing 
6f  such  his  desire  to  the  overseers  of  the  poor  and  to  the  surveyor  of 
the  highways,  as  therein  mentioned,  then  and  in  such  case  such  owner 
shall  be  assessed  to  the  rates  for  the  relief  of  the  poor  and  to  the  rates 
for  the  repair  of  the  highways  in  respect  of  such  tenements  respect- 
ively, whether  the  same  be  occupied  or  unoccupied,  at  a  sum  not  being 
less  than  one-half  of  the  amount  at  which  such  tenements  respectively 
would  be  liable  to  be  rated,  if  occupied,  in  case  this  Act  had  not 
passed." 

In  the  parish  there  are  upwards  of  4000  tenements,  the  yearly  value 
of  each  of  which  does  not  exceed  6L :  and,  in  making  out  the  valuation- 
list,  the  overseer^  entered  the  rent  of  these  tenements  respectively  in 
the  column  of  the  valuation-list  headed  "gross  estimated  rental,"  at 
the  rent  at  which  the  said  tenements  might  reasonably  be  expected  to 
let  from  year  to  year,  free  from  all  usual  tenants'  rates  and  taxes,  and 
from  the  tithe  commutation  rent-charge,  as  required  by  the  6  &  7  W. 
4,  c.  96,  s.  1,  and  the  Union  Assessment  Committee  Act,  1862,  s.  15. 
From  this  gross  estimated  rental,  the  overseers  made  the  usual 
deductions  for  the  *average  annual  cost  of  repairs  and  insurance,  pgog 
thus  arriving  at  the  sum  at  which  the  said  tenements  would  *- 
have  been  liable  to  be  rated,  if  the  Small  Tenements  Rating  Act  had 
not  been  adopted.  Then,  in  order  to  arrive  at  the  reduced  amount  at 
which  the  owners  should  be  assessed,  instead  of  the  occupiers,  the 
overseers,  in  those  cases  where  the  owners  had  not  compounded, 
deducted  from  such  las^mentioned  amount  (that  is,  the  amount  at 
which  the  property  would  have  been  liable  to  be  rated  if  the  Small 
I'enements  Rating  Act  had  not  passed)  one  fourth  part  thereof,  and 
entered  the  remainder  in  the  column  of  the  valuation-list  headed 
**  Rateable  value."  In  those  cases  where  the  owners  had  compounded, 
the  overseers  deducted  one-half  instead  of  one-fourth  from  the  amount 
at  which  the  property  would  have  been  liable  to  be  rated  if  the  Sttiall 
Tenements  Rating  Act  had  not  been  adopted,  and  entered  the  remaitider 
in  the  column  headed  "Rateable  value." 

The  following  case  shows  the  mode  adopted  by  the  overseers : — 

In  the  case  of  a  tenement  for  which  the  owner  did  not  compound, 
from  the  "gross  estimated  rental "  of  8/.  one-sixth  was  deducted  as  the 
average  annual  cost  of  repairs  and  insurance,  leaving  the  sum  of  5/. 
as  the  "  rateable  value,"  under  the  Parochial  Assessment  Act.  From 
this  sum  of  bl  was  then  deducted  one-fourth,  that  is,  IZ.  55.,  leaving 
the  sum  of  81.  15«.  as  the  reduced  amount  or  ''rateable  value"  on 
which  the  owner  wa#  rateable  under  the  Small  Tenements  Rating  Act, 
and  on  which  sum  the  rate  was  to  be  computed. 

In  cases  where  the  owner  had  compounded,  from  the  gross  estimated 
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rental  of  6Z.  one  sixth  was  deducted  as  the  average  annual  cost  of 
re[>air8  and  insurance,  leaving  the  sum  of  5L  as  the  rateable  value 
*5391  ^^^^^  ^^  Parochial  Assessment  Act.  From  this  sum  *of  52^ 
^  was  deducted  half,  that  is,  2L  10a,,  leaving  the  sum  of  2/.  10s. 
as  the  reduced  amount  or  **  rateable  value  "  on  which  the  owner  was 
rateable  under  the  Small  Tenements  Bating  Act,  and  on  which  sum 
the  rate  was  to  be  computed. 

Upon  these  principles,  the  rates  for  the  relief  of  the  poor  of  the 
parish  have  been  made  ever  since  the  adoption  of  the  Small  Tene- 
ments Rating  Act,  in  1850,  and  by  which  means  the  overseers  have 
assessed  the  owners  of  the  small  tenements  at  the  same  uniform  pound- 
rate,  in  common  with  the  rest  of  the  rate-payers. 

The  overseers  contended,  that,  by  the  increased  valuation  made  by 
the  committee  in  respect  of  the  last-mentioned  rateable  hereditaments, 
the  aggregate  ^*  rateable  value"  of  the  hereditaments  within  the  parish 
was  improperly  increased  to  the  extent  of  3875^.,  and  that  such 
increase  was  contrary  to  the  provisions  of  s.  2  of  the  6  &  7  W.  4,  c 
96,  and  to  the  provisions  of  ss.  35  and  36  of  the  Union  Assessment 
Committee  Act,  1862. 

The  committee,  being  of  opinion  that  the  14th  section  of  the  Union 
Assessment  Committee  Act,  1862,  required  the  overseers  in  making 
out  the  valuation-list  to  return  the  full  "annual  rateable  value"  of 
all  the  rateable  hereditaments  within  the  parish,  and  that  the  reduction 
to  be  made  in  favour  of  the  owners  rated,  instead  of  occupiers,  should 
be  made  from  the  rate  in  the  pound,  and  not  from  the  rateable  value, 
confirmed  and  approved  the  valuation-list  accordingly. 

The  questions  of  law  arising  on  the  above  statement,  for  the  opinion 
of  the  Court,  were, — first,  whether,  under  the  special  circumstances 
stated  in  this  case,  the  breweries  in  question  should  be  rated  in  any 
additional  sum  beyond  their  annual  rateable  value  as  breweries,  for 
the  advantages  derived  from  the  custom  of  those  tied  public-houses 
*5401  ^'^®  occupiers  of  which  are  compelled  *to  purchase  their  liquors 
-*  at  such  breweries ;  and,  if  so,  whether  the  public-houses  con- 
nected with  the  breweries,  but  situate  in  other  parishes,  should  be 
taken  into  account  in  calculating  the  gross  estimated  rental  and 
rateable  value,  as  well  as  those  within  the  parish  where  the  brewery 
is  situate, — secondly,  if  the  said  breweries  are  in  the  opinion  of  the 
Court  liable  to  be  assessed  in  respect  of  the  advantages  derived  from 
the  said  tied  public-houses,  whether  the  said  tied  public-houses  are 
liable  to  be  assessed  at  a  reduced  ''gross  estimated  rental"  and  rate- 
able value,  in  consideration  of  being  so  tied  to  such  breweries, — 
thirdly,  whether  the  reduction  to  be  made  under  the  statute  13  &  14 
Vict.  c.  99,  s.  4,  and  the  14  &  15  Vict.  c.  89,  s.  3,  to  the  owners  of 
small  tenements  who  are  rated  instead  of  the  occupiers,  should  be 
made  from  the  rateable  value  of  the  hereditaments  assessed,  or  from 
the  rate  in  the  pound  to  be  levied  and  collected. 

And  the  Court  was  solicited,  according  to  the  power  vested  in  the 
Court  by  the  said  statute  of  the  12  &  13  Vict.  c.  45,  s.  11,  to  remit 
the  case  to  the  said  Court  of  Quarter  Sessions  for  the  said  county  of 
Durham  with  the  opinion  and  judgment  of  the  Court  thereon,  or  to 
make  such  order  as  to  this  case,  and  the  said  appeal  and  the  costs 
thereof,  respectively,  as  this  Court  might  deem  fit, — the  said  parties 
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having  agreed  tbat  a  judgment  in  conformity  with  the  decision  of  the 
Coart,  and  for  such  costs  as  the  Court  should  adjudge,  might  be 
entered,  on  motion  by  either  party,  at  the  sessions  next  but  one  after 
such  decision  should  have  been  given,  pursuant  to  the  said  last- 
mentioned  statute. 

Lush,  Q.  C.  (with  whom  was  Prideaux),  for  the  appellants. — Two 
questions  arise  in  this  case, — first,  what  is  the  eflFect  of  the  contracts 
b*itween  the  brewers  and  the  publicans  or  beer-shop  keepers  on  the 
rateable  *value  of  the  respective  premises? — secondly,  what  r^^^A^ 
is  the  effect  of  the  Small  Tenements  Rating  Act,  13  &  14  Vict,  »- 
C.99? 

1.  By  the  Parochial  Assessment  Act,  6  &  7  W.  4,  c.  96,  the  rate 
for  the  relief  of  the  poor  is  to  be  made  "  upon  an  estimate  of  the  net 
annual  value  of  the  several  hereditaments  rated  thereunto,  that  is  to 
say,  of  the  rent  at  which  the  same  might  reasonably  be'  expected  to 
let  from  year  to  year,  free  of  all  usual  tenants'  rates  and  taxes,  and 
tithe-commutation  rent-charge,  if  any,  and  deducting  therefrom  the 
probable  average  annual  cost  of  the  repairs,  insurance,  and  other 
expenses,  if  any,  necessary  to  maintain  them  in  a  state  to  command 
such  rem."  It  is  the  property  and  that  which  belongs  to  the  property 
that  is  looked  at.  A  personal  contract  between  the  landlord,  the 
proprietor  of  a  brewery,  and  the  tenant,  as  to  the  supply  of  beer, 
cannot  be  allowed  to  increase  the  rateable  value  of  the  one  property 
or  diminish  the  rateable  value  of  the  other.  Suppose  the  brewer 
occupied  all  the  houses  himself  by  means  of  agents,  or  secured  a 
monopoly  by  any  other  means,  would  the  rateable  value  be  affected 
thereby  ?  [Erlk,  0.  J. — Or,  suppose  A.  carries  on  the  business  of  a 
brewer,  and  B.,  his  brother,  is  a  large  landed  proprietor  in  the  neigh- 
bourhood, and  it  is  agreed  between  them  that  the  latter  shall  give 
notice  to  quit  to  every  tenant  on  his  estate  who  declines  to  buy  his 
beer  of  the  former  ?]  The  brewery  may  be  in  one  parish  and  the 
public-houses  in  another ;  and  indeed  such  is  the  case  with  some  of 
these  public-houses.  [Byles,  J. — Put  the  case  of  a  brewery  in  the 
parish  of  A.,  with  a  well  (without  which  the  brewery  would  be  utterly 
valueless)  in  the  adjoining  parish  of  B.]  In  the  canteen  case,  The 
King  V.  Bradford,  4  M.  &  Selw.  8l7,(a)  the  rent  of  tlie  premises  was 
the  *aggregate  of  the  two  sums  of  15/.  and  610/.  Lord  Ellen-  r^viA^ 
borough  says:  "I  cannot  look  at  the  reservation  in  this  inden-  '- 
ture  in  any  other  point  of  view  than  as  a  mode  which  the  parties 
have  chosen  of  dividing  the  rent;  for,  it  is  in  substance  but  one  entire 
rent  payable  for  the  occupation  of  a  real  tenement,  and  for  the  enjoy- 
ment of  the  advantages  belonging  to  it.  From  its  vicinity  to  the 
barracks,  it  of  course  would  attract  to  it  almost  all  the  custom  of  that 
neighbourhood,  and  this  iS  the  incident  to  the  property  which  renders 
it  valuable.  If  this  could  be  separated  from  the  value  of  the  tenement, 
and  the  rent  distributed  accordingly,  we  should  henceforth  never  see 

in)  There,  ft  cftofeeen  in  berrftcks  demiied  to  B  by  the  barrack -board  for  a  year,  at  a  rent  of 
U/.  fir  the  canteen  and  buildings,  and  alio  the  further  sum  of  510/.  for  the  privilege  of  ntiog  tha 
laine  ai  a  eantoen,  and  selling  therein  provisions  and  liquors,  Ac,  usually  sold  by  sutlers,  with 
power  of  distress  for  the  aggregate  sum,  was  held  to  be  one  entire  rent  for  the  canteen  ;  and  there* 
fore  A.  was  held  to  be  rateable  to  the  relief  df  the  poor  as  oecnpier  of  the  canteen  in  respect  of 
the  &2R  aggregate  rent,  and  not  merely  in  respect  of  the  IhL 
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a  demiise  of  any  public-house  in  which  thi^  form  of  distribution  would 
not  be  observed :  the  lessor  would  let  the  tenement  at  the  bare  rent 
which  it  was  worth,  and  the  privilege  of  carrying  on  the  trade  at  a 
separate  and  independent  rent.  And  this  would  be  a  receipt  for 
reducing  the  annual  value  of  the  tenement  to  a  mere  shadow.  But  we 
must  judge  of  things  as  they  really  are,  and  not  as  they  may  appear 
to  be ;  and  therefore  we  are  to  oonsi(fer  here  whether  this  be  not  substan- 
tially  one  entire  rent  in  respect  of  one  entire  subject,  though  artificially 
divided  into  several  payments.  Now,  it  does  appear  to  me  that  this  is 
as  much  a  profit  appurtenant  to  the  tenement  arising  from  its  local  situ- 
ation, as  was  the  profit  of  the  weighing(a)  or  carding  machine(i)  to  the 
♦54S1    *^<5neraents  there  rated.     And  it  has  not  been  improperly 

^  likened  to  the  case  of  a  soke-mill,  which  is  let  at  a  higher  rent 
because  it  has  a  right  to  the  sole  multure  of  all  the  corn  and  grain  in 
the  neighbourhood."  [Bylbs,  J. — How  do  you  distinguish  this  case 
froni  Allison  v.  The  Churchwardens,  &c.,  of  Monkwearmouth  Shore, 
A  Ellis  &  B.  13  (E.  C.  L.  B.  vol.  82)?  There,  A.,  being  owner  of  a 
brewery,  and  also  of  thirty-three  public-houses,  not  all  situated  in 
the  same  township  as  the  brewery,  demised  to  B.  the  brewery,  •'  toge- 
ther with  the  goodwill  and  trade"  of  the  public-houses,  for  seventeen 
years,  B.  "  yielding  and  paying  for  and  in  respect  of  the  said  brewery** 
800/.,  and  **  for  and  in  respect  of  the  goodwill  and  trade"  of  the  pub- 
lic-houses 150Z.  B.  occupied  the  brewery,  and,  under  the  contract 
contained  in  this  lease,  was  enabled  to  compel  the  lessees  of  the  seve- 
ral public-houses  to  purchase  their  beer  at  the  brewery ;  and  it  would 
have  been  a  breach  of  the  contract  between  B.  and  A.  if  their  cus- 
tom had  been  diverted  elsewhere.  The  public-houses,  in  consequence 
of  this  agreement,  fetched  less  rent  than  they  would  have  done  if  the 
occupiers  had  been  free  to  get  their  supplies  where  they  would :  and 
the  advantage  of  their  compelled  custom  to  the  occupier  of  the  brewery 
was  worth  1502.  a  year.  On  a  case  reserved,  stating  the  above  facts, 
the  question  being  whether  the  occupant  of  the  brewery  was  to  be 
rated  to  the  relief  of  the  poor  on  the  value  of  the  brewery  as  en- 
hanced by  this  advantage  or  not, — it  was  held  by  the  majority  of  the 
Court  that  he  was  properly  rated  on  the  enhanced  value,  it  being  an 
advantage  connected  with  the  occupation  which  would  be  taken  into 
calculation  by  a  tenant  in  estimating  the  annual  rent,  and  that  it  was 
not  material  that  the  origin  of  this  advantage  was  in  a  personal  con- 
tract.] If  the  decision  in  that  case  can  be  supported,  it  can  only  be 
*5441    ^P^'^  ^^^  ground  that  the  ^tenant  paid  but  one  rent  for  the 

-'  whole,  including  the  privilege  annexed  to  the  premises.  Ho 
did  not  make  the  contracts  with  the  tenants  of  the  public-houses.  He 
took  the  brewery  with  the  privileges.  [Bylbs,  J. — Would  it  have 
made  any  difference  if  the  occupiers  had  been  tenants  from  year  to 
year,  in  which  case  there  would  have  been  a  demise  each  year  by 
him?]  In  Allison  v.  Monkwearmouth  Shore,  the  stock  or  profits  of 
trade  were  in  effect  rated ;  whereas  it  is  only  the  actual  value  of  the 
property  which  can  be  taken  into  consideration.  The  true  principle 
is  that  which  is  laid  down  by  Erie,  J.,  in  that  case.  The  question, 
said  that  learned  Judge,  is,  "  whether  the  premises  are  rateable  for 

(a)  Rex  V.  St.  Nicbo1ft9,  Oloooester,  Cald.  262. 
(6)  Rex  r.  Hogg,  Cald.  208,  1  T.  R.  721. 
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Ac  price  which  the  occupier  thereof  agrees  to  pay  to  a  contractor  for 
inflaeneing  castomers  to  the  business  carried  on  thereon.  And  the 
answer  mast  be  in  the  negative;  for.  since  the  Parochial  Assessment 
Act,  6  &  7  W.  4,  c.  96,  only  hereditaments  are  rateable,  that  is,  land 
with  its  appurtenances;  and  a  contract  between  the  occupier  and 
another  person  is  not  a  hereditament.  It  is  true  that  the  contractor 
here,  who  sells  his  influence  over  the  customer,  happens  to  be  the 
landlord  of  the  premises,  and  the  contract  for  the  influence  is  con- 
tained in  the  instrument  of  demise,  and  the  price  to  be  paid  annually 
for  the  influence  is  called  rent,  and  the  persons  to  be  influenced  are 
also  tenants  of  the  same  landlord :  but,  if  a  traveller  with  a  good  con- 
nection, agreeing  to  sell  his  influence  to  a  tradesman  who  hired  bim, 
happened  to  be  the  landlord  of  that  tradesman,  and  inserted  the  sale 
in  the  demise  of  the  premises,  and  called  the  price  of  the  influence 
rent,  the  accidental  combination  of  traveller  with  that  of  landlord, 
and  a  misnomer  in  the  use  of  the  word  rent,  would  not  constitute 
rateability :  nor  would  the  rateability  of  the  premises  be  affected  by 
the  source  of  his  influence  over  his  customers,  *whether  from  r^-^K 
the  compulsory  power  of  landlord  or  creditor,  or  from  more  '- 
friendly  ties.  Also  immaterial  as  to  rateability  would  be  the  nature 
of  the  trade  in  respect  of  which  the  contract  is  made.  ^  Such  a  con- 
tract would  not  become  land  in  the  case  of  a  brewer,  more  than  in 
the  case  of  a  grocer  or  other  tradesman.  The  rateability  of  a  soke- 
mill,  for  the  servitude  of  multure  in  the  servient  district,  was  sup- 
posed to  be  analogous :  but  the  supposed  servitude  is,  by  the  hypo- 
thesis, a  legal  appurtenance  to  the  mill,  and  would  pass  with  it  upon 
a  demise  or  sale  of  the  land  with  its  appurtenances.  But,  if  the  mill 
had  no  legal  privilege,  it  would  be  rateable  on  ordinary  principles, 
and  the  rateable  value  would  not  be  altered  by  any  personal  contract 
for  custom,  or  for  influence  over  custom,  which  the  miller  for  the  time 
being  might  make  with  his  landlord  or  any  other  person :  and  so  of  a 
brewery ;  if  it  had  a  seignory,  and  the  publicans  were  bound  ratione 
tenurse  to  do  service  by  buying  beer  at  the  brewery,  the  profit  would 
be  a  profit  on  realty,  and  rateable;  but,  if  this  was  obtained  by 
contract  or  choice,  the  profit  would  be  personal,  and  not  rateable." 
Then,  as  to  the  tied  public-houses,  it  is  manifest,  that  if  they  are  to 
he  assessed  at  their  full  rateable  value,  without  regard  to  the  burthen 
imposed  upon  the  occupier  by  the  contract  with  the  brewer,  the  assess- 
ment on  the  breweries  ought  not  to  be  increased  also ;  otherwise,  the 
same  property  would  be  rated  twice. 

[The  Court  desired  to  hear  the  argument  for  the  respondents  upon 
this  point,  before  proceeding  to  the  other  part  of  the  case.] 

Liddell^  Q.  C.  (with  whom  was  Tomlin8on\  for  the  respondents. — 
The  case  of  Allison  v.  The  Churchwardens,  &o.,  of  Monkwearmouth 
Shore,  4  Ellis  &  B.  18  (E.  C.  L.  R.  vol.  82),  was  rightly  decided,  and 
is  conclusive  on  this  first  ^question.  Of  the  five  breweries  in  r*r4 g 
this  case,  three  are  in  the  hands  of  the  owners;  the  other  two  ^ 
being  held  by  lessees  under  leases  with  the  tied  public-houses  annexed 
to  them.  They  may,  however,  for  the  purpose  of  this  argument,  bo 
assumed  to  stand  on  the  same  footing.  The  breweries  are  more  valua- 
ble by  reason  of  the  assignable  interest  annexed  to  their  occupation. 
In  estimating  tho  rent  which  a  hypothetical  tenant  would  give,  all  the 
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advantages  annexed  to  the  occupation  would  necessarily  be  taken  into 
consideration.     [Erle,  C.  J. — The  obligation  to  take  all  their  beer 
from  the  landlord's  brewery  is  contract  only,  not  running  with  the 
land.     Suppose,  instead  of  the  publican  being  the  brewer's  tenant, 
the  former  had  lent  the  latter  money,  the  repayment  of  which  was 
secured  by  a  bond  with  a  covenant  to  take  from  the  former  all  beer, 
&c.,  which  should  be  consumed  on  certain  premises, — how  would  that 
case  differ  from  this?]     The  obligation  to  take  beer  is  an  obligation 
attached  to  each  brewery.    [Erlb,  C.  J. — To  the  brewer.]   The  public- 
houses  are  said  to  be  attached  to  the  respective  breweries,  and  bound 
to  take  all  their  beer  from  the  brevyery  to  which  they  are  so  respect- 
ively attached.     It   is  immaterial   how  the  obligation   arises:   tho 
increased  value  is  the  same.     Lord  Campbell,  in  Allison  t;.  Monk- 
wearmouth  Shore,  says:  *'The  criterion  is,  'the  rent  at  which  the 
premises  might  reasonably  be  expected  to  let  from  yeAr  to  year/  with 
proper  deductions.     But,  in  calculating  this  rent,  regard  must  be  had 
to  the  pecuniary  value  of  all  the  advantages  which  the  tenant  will 
have  as  tenant  and   occupier   of  the  demised   premises,  connected 
with  his  occupation.     In  this  case,  I  consider  it  a  fact  that  the  tenant 
and   occupier   of  the  demised   premises,  in  which   he   is   to  carry 
on   the   trade  of  a  brewer,   is   entitled   to   have,   and   must   have, 
during  the  term,  the  entire  custom  of  thirty-three  public-houses,  t.  e., 
*5471    *^^^^  ^^^  publicans  carrying  on  business  in  these  public-houses^ 

^  are  bound  to  buy  from  his  brewery  the  whole  of  the  beer,  &c., 
which  is  to  be  consumed  by  their  customers.  They  are  bound  to 
deal  at  his  brewery ;  and  it  is  only  by  occupying  the  demised  premises 
that  he  is  entitled  to  this  advantage.  I  think  that  the  advantage  so 
to  be  derived  from  the  occupation  of  the  premises,  is  to  be  taken  into 
consideration  in  estimating  the  assessable  value;  because  it  would  be 
taken  into  consideration  by  a  tenant  in  determining  the  rent  which  he 
would  be  willing  to  pay.  I  agree  that  influence  in  recommending 
customers  is  not  rateable,  and  that  pro/Us  in  trade  cannot  be  rated 
as  an  hereditament:  nevertheless,  I  think  that  hereditaments  are 
rateable  according  to  the  advantages  which  will  be  enjoyed  from  the 
occupation  of  them  during  the  period  for  which  the  rate  is  to  be 
imposed.  It  is  admitted  that  the  occupier  of  a  soke-mill  would  be 
liable  to  be  rated  higher  than  if  there  were  no  one  under  an  obliga- 
tion to  grind  corn  at  bis  mill  and  to  pay  him  multure.  But  it  is  said 
this  is  because  the  law  compels  customers  to  deal  with  him.  In  my 
opinion,  it  depends  upon  the  obligation  alone,  and  not  upon  the  origin 
of  the  obligation.  If  the  owner  of  a  large  estate  with  a  grist-mill 
upon  it,  were  to  insert  in  all  his  leases  a  covenant  that  his  tenants 
shall  grind  at  his  mill  all  the  corn  grown  on  their  farms,  and  should 
let  the  mill  with  this  certainty  of  custom,  in  my  opinion  the  miller 
would  be  rateable  as  if  the  mill  were  a  soke-mill,  because  his  profits 
would  be  as  great  and  as  certain ;  they  would  arise  equally  from  the 
occupation  of  the  mill ;  and  the  rent  which  be  woula  be  willing  to 
offer  would  not  be  in  the  slightest  degree  influenced  by  the  considera- 
tion that  the  obligation  to  deal  with  him  arose  from  contract,  instead 
*54S1   ^f  *^rising  from  immemorial  usage.     If  there  be  a  strong  *pro- 

^  babiUty  of  custom  coming  to  a  house  in  which  a  particular  trade 
is  carried  on  from  the  local  situation  of  the  house,  this  would  be 
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taken  into  consideration  bj  tbe  tenant  in  calculating  the  rent  he 
would  give :  and  the  rent  which  he  agrees  to  give  upon  this  proba' 
liliiy  would  be  the  basis  of  the  assessment  npon  him.     If  the  addi- 
tional rent  in  respect  of  probable  custom  is  to  be  taken  into  considera- 
tion, I  do  not  understand  how  the  rent  is  to  be  excluded  which  is 
given  in  consideration  of  the  custom  which  must  certainly  come  to 
hira  as  occupier  of  the  premises  assessed."     In  Staley  v.  The  Over- 
seers of  Castleton,  3S  Law  J.,  M.  C.  178,  it  was  held  that  the  occupier 
of  a  cotton-mill,  which,  owing  to  the  scarcity  of  cotton,  was  not  kept 
at  work,  might  be  liable  to  be  rated  to  the  poor-rate  upon  the  value 
of  the  building  used  as  a  warehouse  for  storing  the  machinery  therein. 
Blackburn,  J.,  there  says:  '* The  Parochial  Assessment  Act  lays  down 
the  rule  by  which  we  must  be  guided,  viz.  that  the  rate  is  to  be 
made  upon  an  estimate  '  of  the  rent  at  which  the  same  might  reason- 
ably be  expected  to  let  from  year  to  year,  free  of  all  usual  tenant's 
rates  and   taxes,   and  tithe-commutation  rent-charge,   if  any,  and 
deducting  therefrom  the  probable  average  annual  cost  of  the  repairs,' 
&c    It  is  to  be  therefore  such  a  sum  as  might  reasonably  be  expected, 
and  the  average  annual  cost  of  repairs,  &c.,  is  to  be  deducted.     Cer- 
tainlv,  as  was  said  bv  Lord  Deuman,  C.  J.,  in  The  Queen  v.  Capel,  12 
Ad.  &  E.  382,  412  (E.  C.  L.  R.  vol. 40),  4  P.  &  D.  87,  'the  language  is 
very  inartificial,  and  loose  to  a  degree  which  renders  the  discovery  of 
a  definite  meaning  to  all  its  parts  extremely  difficult.'     But  the  ques- 
tion which  might  be  raised  as  to  the  relative  liabilities  of  difterent 
properties,  as  relied  upon  by  Mr.  Kay,  in  the  proviso  to  the  section, 
does  not  attach  here.    As  it  appears  to  us,  the  hypothetical  tenant 
from  year  to  year  would  give  nothing  *for  it  as  a  cotton-mill.   r*e  jg 
Mr.  Kay  $ays  that  it  is  possible,  and  I  may  say  that  I  hope  it   ■- 
is  probable,  that  the  present  state  of  things  will  improve,  and  that  a 
tenant  could  be  found  who  would  be  willing  to  take  it  for  a  term  on 
a  larger  rent,  reckoning  that  that  supposition  will  be  realized.     But 
that  is  not  the  way  the  probable  rent  is  to  be  arrived  at.    Mr:  Kay 
would  change  the  words  of  the  statute,  and,  instead  of  the  words  to 
Jet  'from  year  to  vear/  would  introduce  the  words  ^for  a  reasonable 
term  of  years.'    The  result  would  be,  that,  if  a  man  was  driving  a 
shaft  with  the  expectation  of  meeting  a  valuable  vein  of  minerals,  he 
would  be  rateable  upon  some  probable  value  for  those  minerals  before 
he  ever  reached  them,  and  though  he  was  deriving  no  benefit  what- 
ever from  his  labour  and  expense.    The  law  is  not  so ;  but  the  legis- 
lature intended  that  the  rate  should  be  made  upon  the  rent  which 
might  be  reasonably  expected  from  a  tenant  who  took  the  property 
from  year  to  year,  rebus  sic  stantibus."    So,  in  The  Queen  v.  Wil- 
liams, 23  Law  T.  76,  it  was  held,  that,  where  the  tenant  of  a  farm 
Eays  an  increased  rent  for  the  privilege  of  killing  game  on  the  farm, 
e  is  liable  to  be  rated  for  that  increased  value.    Again,  in  The  Queen 
V.  The  Inhabitants  of  Thurlstone,  1  Ellis  &  Ellis  502  (E.  C.  L.  R.  vol. 
102),  28  Law  J.,  M.  C.  106,  where  a  tenant  occupied  land  under  a  parol 
demise  to  trim  from  year  to  year,  the  right  to  the  game  and  of  entering 
for  ^the  purpose  of  taking  and  killing  it  being  reserved  to  the  land- 
lord,— it  was  held  that  the  tenant  was  only  rateable  for  the  value  of 
the  land  without  the  shooting.     "As  the  reservation/'  said  Wight- 
sum,  J,  *^  leasens  the  value  of  th^.  tenant's. occupation  by  the  value  of 
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that  which  is  no  reserved,  the  effect  is,  that  what  is  reserved  is  sepa* 
rated  from  the  beneficial  occupation  of  the  tenant,  and  that  he  is  there- 
fore rateable  only  in  respect  of  such  beneficial  occapation  ;  that  is,  in 
^^^Ai  the  present  case,  an  ^occupation  as  pasture  land  only."  And 
^  ^  Crompton,  J.,  said :  "  Here,  what  the  tenant  took  by  the  demise 
itself  was,  only  the  land,  as  pasture  land,  without  the  right  of  shoot* 
ing;  and  therefore  he  is  rateable  only  in  respect  of  his  occupatioD  of 
the  land  as  pasture  land."  That  is  precisely  applicable  here:  the 
hypothetical  tenant  would  not  give  so  much  for  the  farm  in  the  one 
case,  or  for  the  brewery  in  the  other,  without  the  privilege  by  which 
its  value  was  enhanced.  The  same  principle  will  apply  to  the  tied 
public-houses.  The  tenant  would  not  give  so  much  for  the  house  as 
he  would  if  it  bad  been  free  from  the  obligation  imposed  by  the 
brewer's  contract. 

Lush,  Q.  C,  was  heard  in  reply. 

Eblb,  C.  J. — This  question  is  one  of  great  importance  and  some 
difficulty.     We  will  therefore  take  time  for  deliberation. 

Luehj  Q.  C. — The  next  question  arises  upon  the  Small  Tenements 
Bating  Act,  18  k  14  Vict.  c.  99,  and  is  whether  the  reduction  to  be 
made  under  the  4th  section  of  that  Act  and  the  8d  section  of  the  14  k 
15  Viet.  c.  89,  to  the  owners  of  small  tenements  who  are  rated  instead 
of  the  occupiers,  should  be  made  from  the  rateable  value  of  the  heredi- 
taments assessed,  or  from  the  rate  in  the  pound  to  be  levied  and  col- 
lected. It  is  submitted  that  the  former  is  the  true  construction  of  the 
statutes.  By  the  1st  section  of  the  18  k  14  Vic.  c.  99,  the  vestry  of 
any  parish  are  empowered  from  time  to  time  to  declare  and  order  that 
the  otvnera  of  tenements  in  such  parish  the  yearly  rateable  valoe 
whereof  shall  not  exceed  6/.,  shall  be  rated  and  assessed  to  the  rates 
for  the  relief  of  the  poor  in  respect  of  such  tenements,  instead  of  the 
♦5511  ^^^'^'fP*^'  *there0f.  The  2d  section  provides  for  the  rescindiag 
^  of  the  order :  and  s.  8  enacts,  that,  whilst  any  such  order  as 
firstly  thereinbefore  mentioned  is  in  force,  the  respective  owners  of 
such  tenements  shall  be  rated  and  assessed  (instead  of  the  occupien 
thereof)  to  the  rates  for  the  relief  of  the  poor  and  to  the  rates  for  the 
repairs  of  the  highways,  which  otherwise  such  occupiers  might  bj 
law  be  rated  to.  Then  comes  the  4th  section,  which  enacts,  that, 
**  whilst  such  order  as  firstly  hereinbefore  mentioned  is  in  force,  the 
owner  of  every  tenement  in  every  parish  the  yearly  rateable  valne 
whereof  shall  not  exceed  62.,  shall  be  assessed  to  the  rates  for  the 
relief  of  the  poor,  and  to  the  rates  for  the  repairs  of  the  highways,  ia 
respect  of  such  tenement,  at  tlireB-fourihs  of  the  amount  at  which  such 
tenement  would  be  liable  to  be  rated  in  case  this  Act  bad  not  passed; 
and  further,  that,  whilst  such  order  as  firstly  hereinbefore  mentioned 
is  in  force,  if  any  owner  of  one  or  more  such  tenements  shall  be 
desirous  of  paying  a  rate /or  <me  year  in  respect  of  all  such  tenemeots 
in  any  parish,  whether  such  tenements  be  occupied  or  unoccupied,  and 
ahall  give  notice  in  writing  of  such  his  desire  to  the  overseers  of  the 
poor  and  the  surveyors  of  the  highways  within  fourteen  days  next 
after  the  2dth  of  March  in  that  year,  then  and  in  such  case  soeh 
owner  shall  be  assessed  to  the  rates  for  the  relief  of  the  poor,  and  te 
the  rates  for  the  repair  of  the  highways,  in  respect  of  such  tenement 
i»  tenements  respectively,  whether  the  same  be  oecapied  or  qdogcv 
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pied,  from  thenoeforth  till  the  26th  day  of -March  follovring,  at  a  sum 
DOt  being  less  than  one-half  of  the  amoimt  at  which  such  tenement  or 
tenemeDta  respectively  would  be  liable  to  be  rated,  if  occupied,  in 
ease  this  Act  bad  not  passed.'^  It  is  the  '^  rateable  value^'  that  is  to  be 
reduced, — to  three-fourtbs«in  the  one  *case  and  one-half  in  the  r^eeo 
other, — and  not,  as  the  union  assessment  committee  assume,  the  '-  '^ 
rate.  The  Sd  section  of  the  14  k  15  Vict  c  89  extends  that  provision 
to  borough-rates.  The  importance  of  the  question  is,  that  the  mode 
adopted  by  the  union  assessment  committee  will  materially  increase 
the.  contribution  61  this  parish  to  the  common  fund  of  the  union. 
[Btlss,  J. — The  parish  has  the  option  of  coming  under  the  operation 
of  the  Small  Tenements  Act  or  not.]  Every  one  knows  the  difficulty 
of  collecting  rates  from  the  occupiers  of  small  tenements.  In  Easton 
r.  Alee,  7  fiurlst.  &  N.  452,t  words  much  less  strong  than  the  words 
here  were  held  to  be  referable  to  "  rateable  value."  The  1  W.  4,  c. 
cxxzv.,  8. 2,  provided  that,  amongst  others,  "  twelve  inhabitant  house- 
holders resident  in  the  town  or  pa-nsh  of  Bye,  rated  to  Hie  relief  or 
maintenance  af  the  poor  of  tie  said  parish  by  one  or  more  rate  or  rates  to 
the  amount  of  lOLj^er  anntim,".  should  be  appointed  commissioners  of 
the  harbour  of  Rye :  and  it  was  held  that  the  rateable  annual  value,  and 
not  the  rates  payable,  conferred  the  qualification.  '*  If,"  said  Pollock, 
C.  B.,  in  the  course  of  the  argument,  "  the  Act  meant  what  is  contended 
lor  on  the  part  of  the  plaintiff)" — that  the  party  must  be  rated  to  the 
relief  of  the  poor  in  such  an  amount  as  rendered  him  liable  to  pay  101. 
a  year, — *'  it  would  stand  alone  among  the  Acts  relating  to  qualification 
by  rating."  The  Union  Assessment  Committee  Act,  1862,  in  ss.  S5 
and  36,  carefully  provides  that  all  these  rights  shall  remain  unaltered. 
Section  85  enacts,  that  *'  nothing  herein  contained  shall  be  construed 
to  prevent  the  owners  of  tenements  from  compounding  for  the  rates 
to  be  assessed  on  the  same,  in  such  manner  as  they  were  by  any 
statute  or  statutes  enabled  to  do  before  the  passing  of  this  Act :"  and 
8.  86  enacts  that  *'  nothing  herein  contained  shall  extend  or  be  taken 
to  render  liable  to  be  rated  any  *property,  or  anv  person  in  r^tK^o 
respect  of  any  occupation  not  now  by  law  rateable,  of  any  ^ 
property,  or  to  deprive  any  property,  or  the  occupier  of  any  property, 
of  the  benefit  of  any  exemption,  in  whole  or  in  part,  to  which  such 
property  or  occupier  is  now  by  law  entitled,  from  any  poor-rate  or 
other  rate  which  by  law  is  required  to  be  based  upon  the  poor-rate, 
or  to  render  liable  to  be  rated  according  to  the  annual  rateable  value 
thereof,  any  property  which  under  any  local  Act  or  otherwise  is  en- 
titled to  be  rated  upon  a  fixed  amount,  or  according  to  any  special  or 
exoeptional  principle  of  valuation,  whether  such  property  shall  or 
shall  not  be  included  in  any  valuMion-list  in  force  under  this  Act." 

IMdell,  Q.  C,  contri. — ^This  question  turns  on  the  way  in  which 
the  Parochial  Assessment  Act  is  dealt  with  by  the  Union  Assessment 
Committee  Act,  1862.  The  object  of  the  last-mentioned  Act  is 
declared  by  the  preamble  to  be,  the  **  securing  uniform  and  correct 
valuations  of  parishes  in  the  unions  of  England."  The  earlier  sec* 
tioBs  of  the  Act  relate  to  the  appointment  of  the  assessment  com* 
aittaes,  and  defines  their  duties  and  their  authority.  By  s.  18  the 
eommittee  may  require  the  overseers,  Ito.,  to  make  returns  to  them  of 
^  s^ch.p^rtioalacs  as  they  waj  direct  in  relalioD  to  any  taxes^  raten^ 
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or  valuations,  or  any  property  ibcluded  tberein.  By  s.  14  the  oVer* 
Deers  of  each  parish  in  the  union  are  to  make  a  list  of  all  the  rateable 
hereditaments  in  such  parish,  with  the  annual  valuation  thereof 
respectively,  in  the  form  in  the  schedule  annexed  to  the  Act.  The 
last  two  columns  of  this  schedule  are  to  contain  the  ^^  gross  estimated 
rentaP'  and  the  ''rateable  value."  The  15th  section  contains  a  defini- 
tion of  what  those  rentals  are.  It  enacts  that  "  the  gross  estimated 
rental  for  the  purpose  of  the  schedule  to  this  Act  shall  be,  the  rent  at 
*o'"'41   ^^'^^  ^^^  hereditament  might  ♦reasonably  be  expected  to  let 

^  from  year  to  year,  free  of  all  usual  tenants'  rates  and  taxes, 
and  tithe  commutation  rent-charge,  if  any:  Provided  that  nothing 
herein  contained  shall  repeal  or  interfere  with  the  provisions  con- 
tained in  the  1st  section  of  the  6  &  7  W.  4,  c.  96,  defining  the  nU 
annual  value  of  the  hereditaments  to  be  rated/' — that  is,  the  rent  at 
.which  the  same  might  reasonably  be  expected  to  be  let  from  year  to 
year,  free  of  all  the  usual  tenants'  rates  and  taxes,  and  tithe  commu- 
tation rent-charge,  if  any,  and  deducting  therefrom  the  probable 
average  annual  costs  of  the  repairs,  insurance,  and  other  expenses,  if 
any,  necessary  to  maintain  them  in  a  state  to  command  such  rent 
The  16th  section  empowers  the  committee  to  extend  the  time  for  the 
jeturn  of  the  valuation-lists,  to  direct  the  valuation-lists  to  be  revised, 
to  appoint  with  consent  of  the  board  of  guardians  a  person  to  value 
property  in  the  parish,  and  to  make  and  sign  the  valuation-list  to  be 
delivered  to  the  overseers.  By  s.  17  the  valuation-lists  are  to  be 
deposited  for  inspection,  and  afterwards  transmitted  to  the  committee. 
•The  18th  section  enacts  that  *'  any  overseer  or  overseers  of  any  parish 
in  any  union  who  shall  have  reason  to  think  that  such  parish  ii 
aggrieved  by  the  valuation-list  in  any  parish  within  such  union,  oi 
any  person  who  may  feel  himself  aggrieved  by  any  valuation-list,  on 
the  ground  of  unfairness  or  incorrectness  in  the  valuation  of  any 
hereditaments  included  therein,  or  on  the  ground  of  the  omission  of 
any  rateable  hereditament  from  such  list,  may  at  any  time  after  the 
deposit  as  aforesaid  of  such  list,  and  before  the  expiration  of  twenty- 
eight  days  after  the  notice  of  the  deposit  as  aforesaid,  give  to  the 
oommittee  and  to  the  overseers  a  notice  in  writing  of  his  objection, 
specifying  the  grounds  thereof:  and,  where  the  ground  of  any  objec- 
*5551  ^^^^  ^^^^'  ^  unfairness  or  incorrectness  in  the  ^valuation  of 

^  any  hereditament  in  respect  of  which  any  person  other  than 
the  person  objecting  is  liable  to  be  rated,  or  the  omission  of  such 
hereditament,  also  give  notice  in  writing  of  such  objection^  and  of  the 
ground  thereof^  to  such  other  person."  Section  19  requires  the  com- 
mittee to  hold  meetings  for  hearing  objections :  and  section  20  enables 
the  committee  to  alter  and  correct  the'  valuation-list,  and,  with  the 
consent  of  the  guardians,  to  appoint  a  valuer  to  enable  them  to  do  so, 
and  requires  them  to  approve  of  the  valuation-list  when  corrected. 
.The  24th  section  declares  that  ''every  valuation-list  approved  by  the 
.committee  and  delivered  to  the  overseers  of  the  parish  to  which  the 
same  relates,  shall,  with  and  subject  to  the  alterations  and  additioofl 
for  the  time  being  made  therein  or  thereto  by  any  supplemeatal 
valuation-lists  so  approved  and  delivered,  be  the  valuation-list  ia 
force  in  such  parish/'--«xcept  in  parishes  governed  by  local  Acts. 
7  he  2dtb  section  eoactQ,  that.  "  when  and  ao  often  as  any  propeitjf 
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not  included  in  the  valuation-list  iu  force  in  any  parish  becomes 
rateable*  or  where,  by  reason  of  any  alteration  in  the  occupation 
of  any  property  included  in  such  list,  such  property  becomes  liable 
to  be  rated  in  parts  not  mentioned  in  such  list  as  rateable  heredita- 
ments, and  separately  valued  therein,  and  when  and  so  often  as  it 
shall  appear  to  the  overseers  that  any  rateable  property  included  in 
sueh  list  has  been  increased  or  reduced  in  value  since  the  valuation 
thereof,  whether  by  building,  destruction  of  building,  or  other  altent- 
tion  in  the  condition  thereof,  or  otherwise,  the  overseers  of  the  parish 
in  each  of  the  cases  aforesaid  shall,  as  soon  as  conveniently  may  be, 
make  a  supplemental  valuation-list  showing  the  annual  rateable  value, 
according  to  the  judgment  of  the  overseers,  of  the  property  so  become 
rateable,  or  of  the  parts  so  become  liable  to  be  rated  separately,  or  of 
the  *property  so  increased  or  reduced  in  value,  as  the  case  r^Kna 
may  be."  By  s.  26  the  committee  are  empowered  from  time  ^  • 
to  time,  on  the  application  of  any  person  aggrieved,  or  on  their  own 
juigment,  to  order  a  new  valuation-list,  to  be  made  in  substitution 
of  the  whole,  or  a  partial  one  as  a  supplemental  list.  The  2dth  section 
enacts,  that,  in  every  parish  where  a  valuation-list  under  this  Act  has 
been  approved  and  delivered  to  the  overseers,  no  rate  for  the  relief 
of  the  poor,  or  other  rate  which  by  law  is  required  to  be  based  upon 
the  poor-rate,  shall  be  of  any  force,  unless  the  hereditaments  included 
iu  such  rate,  except  as  hereinafter  provided,  be  rated  according  to  the 
anyiual  rateable  value  thereof  appearing  in  the  valuation-list  in  force 
io  such  parish."  It  is  the  actual  annual  rateable  value  that  is  to  be 
looked  at,  and  nothing  else.  The  30th  section  is  important :  it  enacts, 
tliat,  '^when  the  assessment  committee  for  any  union  shall  have  ap- 
proved valuation-lists  for  all  the  parishes  comprised  within  such  union, 
the  guardian  of  such  union  in  computing  the  amount  of  contribution  to 
the  common  fund  for  the  several  parishes,  shall  thenceforward  take  the 
annual  rateable  value  of  the  property  in  such  parishes  respectively 
from  the  valuation-lists  for  the  time  being  lastly  approved  of  for  such 

Jarishes  respectively."  The  only  reservation  of  the  Small  Tenements 
lating  Act  is  in  s.  85:  the  S6th  section  does  not  apply  to  it  at  all. 
Upon  s.  85,  Mr.  Lumley,  in  the  2d  edition  of  his  pamphlet  on  the 
Union  Assessment  Committee  Act,  1862,  at  p.  42,  n.  {g),  says, — '*  This 
is  a  clause  of  extreme  caution,  as  the  Act  applies  only  to  the  valuation 
of  property,  and  in  no  respect  interferes  with  the  liability  of  the 
parties  to  be  rated  for  that  property.  The  general  statutes  referred 
to.  are,  the  59  G.  8,  c.  12,  s.  19,  and  the  18  k  14  Vict.  c.  99;  but 
there  are  numerous  local  Acts  in  parishes  which  provide  for  rtrxy 
the  rating  of  the  owners  in  the  *place  of  the  occupiers.  Those  *■ 
Acts  do  not,  however,  prevent  the  committee  from  obtaining  valua- 
tions of  the  rateable  value  in  such  parishes.  The  intention  of  the 
Legislature  was,  to  extend  the  area,  and  to  secure  equality  and  uni- 
formity in  the  contributions  of  the  different  parishes  to  the  union 
charges :  and  this  intention  would  be  frustrated  if  the  argument  of 
the  «)ppellant8  in  this  case  were  to  prevail.  And  there  is  no  hardship 
ia  adopting  this  oonstruction.  The  parish  accepts  the  Small  Tene- 
ments Bating  Act  for  its  own  oonvenience. 

Lush,  Q.  C,  in  reply. — The   Union   Assessment  Committee  Act, 
1362,  was  intended  merely  to  secure  the  due  execution  of  the  Acts 
c.  B.  N.  8.,  VOL.  xviii.— 22 


557       SUNDERLIND  v.  SUNDERLAND  UNION.    E.  T.  1865. 


already  iu  force,  and  uniformity  in  the  valuation  of  rateable  property, 
not  to  alter  or  affect  the  rights  or  liabilities  either  of  parishes  or  indi- 
viduals. The  principle  of  contribution  had  already  been  laid  down. 
The  24  k  25  Vict.  c.  55,  s.  9,  reciting  that  it  was  expedient  to  alter 
the  mode  in  which  the  contributions  of  paristss  to  the  common  fund 
of  the  union  in  which  they  are  comprised  are  now  calculated,  enacts, 
(hat,  ''after  the  25th  of  March  then  next,  the  several  parishes  com- 
prised in  any  union  formed  or  thereafter  to  be  formed  under  the  pro- 
visions of  the  4  &  5  W.  4,  c.  76,  shall  contribute  to  the  common  fund 
thereof,  in  proportion  to  the  annual  rateable  value  of  the  lands,  tene- 
ments, and  hereditaments  in  such  parishes  respectively  assessable  by 
the  laws  in  force  for  the  time  being  to  the  relief  of  the  poor,  and  in 
no  other  manner,  whether  the  lands,  tenements,  and  hereditaments 
shall  be  actually  rated  or  not,  and  whether  the  rate  levied  shall  be 
collected  in  full  or  upon  any  composition."  And  s.  10  enacts  that  ''the 
guardians  of  every  such  union,  in  computing  the  amount  of  contribu- 
*5oSl  ^^^°  ^  ^^^  common  fund  from*the  several  parishes,  shall  take 

-'  the  annual  rateable  value  of  such  property  in  every  parish 
therein  from  the  valuation  upon  which  such  parish  was  assessed  to 
the  county  rate,  or,  where  there  is  no  county  rate,  to  the  borough  or 
ward  rate,  or  other  rate  in  the  nature  of  a  county  rate,  in  the  last 
assessment  made  not  less  than  one  month  ne^t  preceding  the  day 
when  the  order  for  such  contribution  is  made."  The  4th  section  of 
the  Small  Tenements  Bating  Act  refers  to  the  value  put  upon  the 
tenement,  not  to  the  amount  of  the  rate:  the  owner  is  to  be  **  assessed 
to  the  rates  for  the  relief  of  the .  poor,  and  to  the  rates  for  the 
repairs  of  the  highways*  in  respect  of  such  tenement,  at  three- 
fourths  (or  one-half,  as  the  case  may  be)  of  the  amount  at  which 
such  tenement  would  be  liable  to  be  rated  in  case  this  Act  bad 
not  passed."  The  35th  section  of  the  Union  Assessment  Committee 
Act,  1862,  standing  alone,  would  not  have  met  all  the  cases  intendeil 
to  be  provided  for ;  the  enactment  in  s.  36  was  therefore  necessary. 
The  43d  and  44th  sections  are  not  unimportant.  The  former  enacts, 
that,  ''in  every  parish,  until  a  valuation-list  has  been  approved,  and 
delivered  to  the  overseers  under  this  Act,  every  rate  made  for  the  relief 
of  the  poor  in  such  parish  shall  be  made  in  the  form  and  contain  the 
particulars  required  by  the  6  &  7  W.  4,  c.  96 ;  and,  after  such  valua- 
tiomlist  has  been  so  approved  and  delivered,  every  such  rate  (except 
in  any  parish  where  the  poor-rate  or  the  assessment  for  the  same  is 
made  under  the  provisions  of  a  local  Act  as  aforesaid)  shall  show  the 
annual  rateable  value  of  each  hereditament  comprised  therein,  accord- 
ing to  the  valuation-list  in  ibrce  in  such  parish  :"  and  the  latter  that 
'^all  the  powers,  authorities,  provisions,  clauses,  and  regulations  now 
in  force  relating  to  the  assessments((a)  collection,  and  levying  of  poor- 
^Kf-Ck-t  rate  (save  so  *far  as  the  same  are  hereby  repealed  or  altere^l) 

•^  shall  be  good,  valid,  and  eticctual  for  the  purpose  of  assessing, 

(a)  The  sUtates  here  referT«d  lo,  3  A  4  W.  4,  o.  30,  6  A  7  Viot  e.  36, 16  A  17  Viet.  e.  97,  i.  S^ 
17  A  18  Vict.  0.  104,  a.  430,  e.  105,  t.  2.  18  A  19  VSei.  o.  128,  and  8  ik  4  Viet.  e.  89,  eoBtiiMd 
hy  fooMMiTe  fUtntef  to  t|i«  prMcni  tini«^  are  sU  geoersl  AeCe  wbkh  eseapt  propvtj  tilktr 
whoUj  or  partiaUj  firom  aieeeement  to  Ibe  poor-nto.    See  Lamle^y  4S  (a). 
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levying,  collecting,  and  enforcing  the  payment  of  such  rate,  and  for 
tarrying  thia  Act  into  execution. "(<>) 

Erlb,  C.  J. — Upon  the  point  last  argued,  I  am  of  opinion  that  our 
judgment  should  be  for  the  respondents.  At  the  first  reading  of  the 
statute,  the  inclination  of  my  opinion  was  the  other  way,  conceiving 
that  there  was  a  hardship  in  the  construction  contended  for  by  Mr. 
Lidikll.  Upon  consideration,  however,  I  think  that  it  is  not  so.  Bot, 
whether  there  be  or  be  not  any  hardship,  we  are  bound  to  give  judg- 
ment according  to  the  true  effect  of  the  language  of  the  legislature  as 
we  understand  it.  Now,  the  legislature  has  required  valuation-lists 
to  be  made  out  for  every  parish,  for  the  purpose  of  acquiring  uniform 
and  correct  information  as  to  the  value  of  all  the  rateable  property  in 
the  different  parishes.  The  question  is,  whether  the  seventh  columa 
of  the  list,  the  form  of  which  is  given  in  the  schedule  to  the  25  k  2ft 
Vict.  c.  103,  and  which  is  headed  "  Rateable  value,"  is  to  show  the  rate- 
able value  truly,  or  whether,  in  a  parish  which  has  adopted  the  Snrmll 
Tenements  Rating  Act,  the  rateable  value  of  the  small  tenements  is  to 
be  set  down  in  that  column  at  the  proportion  which  the  owner  is  to 
pay  upon  under  the  13  &  14  Vict.  c.  99^  s.  4,  viz.  ^three-fourths  r^eton 
or  one-half,  as  the  case  may  be.  Giving  effect  to  the  words  of  '- 
the  statute  according  to  their  plain  literal  meaning,  I  am  of  opinion 
that  the  true  rateable  value  of  the  premises  is  to  be  inserted.  It 
means  rateable  value  simpliciter.  All  through  the  Act,  as  pointed  out 
by  Mr.  Liddell,  until  we  come  to  section  85,  each  successive  enact- 
ment  seems  carefully  framed  to  indicate  that  there  shall  be  one  uni- 
form survey  and  valuation  of  all  the  rateable  hereditaments  in  the 
parish,  and  that  the  result  of  such  survey  and  valuation  shall  appear 
upon  the  face  of  the  valuation-list.  I  was  much  struck  with  the 
argument,  that  it  is  to  be  such  a  uniform  correct  valuation  as  a  sur- 
veyor valuing  the  premises  would  arrive  at  upon  viewing  them  and 
looking  at  the  localitv  and  the  circumstances  in  which  they  stand; 
and  that,  if  the  rateable  value  of  the  small  tenements  is  to  be  ascer- 
tained upon  the  principle  contended  for  by  the  appellants  (the  over- 
seers), such  rateable  value  would  not  be  that  wnich  the  surveyor 
would  arrive  at  upon  a  survey  of  the  property  as  it  stands,  but  upon 
a  survey  of  the  property  coupled  with  an  inquiry  as  to  whether  or  not 
the  owner  had  compounded  with  the  parish,  and  whether  he  was  to  be 
assessed  at  three-fourths  or  one-half  of  the  annual  value :  so  that  the 
entry  in  the  column  headed  "rateable  value*'  would  be  subject  to  two 
accidental  circumstances,  and  also  to  the  further  accidental  circum- 
stance that  the  parish,  which  had  at  one  time  adopted  the  Small  Tene* 
nents  Rating  Act,  mighty  by  giving  notice  under  the  18  &  14  Vict.  o. 
fl9,  s.  2,  return  to  the  original  state  of  things.  Showing,  therefore, 
the  sum  to  be  paid  by  the  owner  during  the  time  the  parish  had 
adopted  the  Small  Tenements  Rating  Act,  would  not  show  the  rate- 
able value  when  the  parish  had  ceased  to  adopt  it.  Thus  construing 
the  Act  according  to  its  plain  literal  meaning,  the  whole  tenor  of  the 

(o)  Upon  tbft  Mr.  Lnmley  obfflrr«t  (p.  48  h), — '<  Wb«n  th«  proTitiont  of  ibif  Act  ar«  mb- 
•Utrad,  tt  will  be  tMo  tbU  tbagr  only  Mah  totlhoi  tb«  oorreet  ukl  Mranto  Talaatfon  of  proporiy 
fir  tbo  poor-mte,  aad  lb«l  noM  of  tbo  powon  aboTo  nfomd  lo  art  roqoirod  for  oanjUif  Ibli 
Act  taito  oxoeaUon." 
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^'ftil  *P^^v^s^<>°s  directing  these  valuation-lists  to  be  made  is  dear 
*^  -'  to  command,  without  limitation  or  exception  of  any  kind 
that  I  can  see,  that  the  rateable  value  of  all  the  hereditaments  in  the 
parish  is  to  be  ascertained  according  to  the  well-known  principles  of 
the  Parochial  Assessment  Act,  6  &  7  W.  4,  c.  96,  entirely  indepen- 
dent of  the  Small  Tenements  Bating  Act.  I  will  presently  refer  to 
these  Acts,  in  confirmation  of  that  opinion.  The  contention  on  the 
part  of  the  appellants  is,  that,  under  the  35th  section  of  the  Union 
Assessment  Uommittee  Act,  the  owners  of  small  tenements  have  a 
right  to  compound  as  heretofore,  and  that  under  s.  36  all  payments  are 
to  be  made  as  heretofore.  Mr.  Lush  says  that  those  sections  would 
be  wholly  inoperative  if  the  owner  could  not  compound.  But  I  give 
those  sections  their  full  operation,  and  hold  that  the  owner  has  a  right 
to  compound  as  heretofore,  and  that  when  he  does  compound  he  is  to 
pay  the  smaller  sum :  and,  though  the  contribution  of  the  parish  to 
the  common  fund  of  the  union  would  depend  upon  the  amount  that  is 
set  down  in  the  seventh  column,  headed  **  rateable  value/'  yet  the 
sums  collected  in  the  parish  would  not  be  in  the  same  proportion  to 
the  rateable  values  where  the  Small  Tenements  Rating  Act  had  been 
adopted.  I  do  not  think  there  is  any  real  hardship  in  that.  The 
case  put  by  Mr.  Liddell  has  convinced  me.  Snppose  two  parishes 
adjoining  one  another,  each  having  exactly  the  same  quantity  of  rate- 
able property,  and  the  same  proportion  of  small  tenements,  and  one 
of  them  has  adopted  the  Small  Tenements  Bating  Act,  and  the  other 
has  not :  in  that  case,  it  is  agreed  on  all  hands  that  the  parish  which 
has  not  adopted  the  Small  Tenements  Bating  Act  should  have  the 
small  tenements  put  down  at  their  actual  value  in  the  "rateable 
value^'  column.  In  that  case,  according  to  the  experience  I  acquired 
*6621  ^^^^.*^^^°s®^  ^^^  ^  parish  which  contained  a  large  number  of 
^  poor  inhabitants,  the  sum  collected  in  the  two  parishes  wonld 
be  exactly  the  same.  It  is  entirely  impossible  for  the  collectors  to 
get  the  true  amount  from  the  small  tenements,  even  after  seizure  and 
sale  of  everything  the  occupiers  possess.  The  operation  of  s.  35  of  the 
Union  Assessment  Committee  Act,  and  of  the  Small  Tenements 
Bating  Act,  together,  applies  to  the  collectability  of  the  rate,'-to 
create  a  convenient  mode  by  which  the  rate  can  be  collected.  But 
the  property  in  the  parish  which  is  subject  to  be  rated,  the  gross  esti- 
mated rental,  and  the  rateable  value,  all  those  remain  the  same. 
But,  in  respect  of  the  collectability  of  the  rate,  if  the  parish  has 
adopted  the  Small  Tenements  Bating  Act,  the  owner  assures  to  the 

{)arish  three-fourths  or  half  the  amount,  as  the  case  may  be.  The 
?arocbial  Assessment  Act  confirms  me  in  this  view ;  for,  the  schedule 
to  the  Union  Assessment  Committee  Act  contains  the  same  first 
seven  columns  that  are  contained  in  the  schedule  to  the  Parochial 
Assessment  Act, — '*Name  of  occupier,"  ''Name  of  owner,"  "Descrip- 
tion of  property,"  "  Name  or  situation  of  property,"  "  Estimated  ex- 
tent,!', "Gross  estimated  rental,"  and  "Bateable  value,"  but  not  the 
last,  '*Bate  at  6rf.  in  the  p)und."  I  think  the  application  of  the  privi- 
lege given  by  the  Small  Tenements  Bating  Act  is  to  be  confined 
entirely  to  the  eighth  column,  which  is  called  "rate:"  and,  in  the 
case  of  an  owner  who  has  compounded,  the  sum  put  down  would  be 
one  half  the  amount  inserted  for  other  premises  of  the  same  rateable 
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value  the  owner  of  which  had  not  compounded.  Thus,  to  use  the 
schedule  to  the  Parochial  Assessment  Act  as  an  example,  set  down 
"Rate  at  6rf.  in  the  pound,"  IL  7«.  6d.,  add  against  a  compoundinjr 
owner's  name,  "owner  having  compounded,"  then,  instead  of  H 
7jf,  2d.  as  the  rate  or  sum  to  be  collected,  it  would  be  135.  9<L 
*Upon  a  careful  examination  of  the  Union  Assessment  Com-  r*C(2o 
mittee  Act,  and  referring  to  the  Small  Tenements  Rating  Act,  •- 
and  reading  those  Acts  together  with  the  Parochial  Assessment  Act, 
it  seems  to  me  to  be  clear  that  the  legislature  intended  that  the  '*  rate- 
able value"  in  the  valuation-list  should  be  the  true  actual  rateable 
value  capable  of  being  ascertained  by  a  surveyor  from  the  essential 
permanent  qualities  of  the  rateable  subject,  not  depending  on  the 
accidental  circumstance  of  an  arrangement  made  between  the  owners 
and  the  parochial  authorities  for  the  more  convenient  collecticm  of 
the  amount  to  be  paid  by  them  in  respect  of  the  premises.  Upon 
this  point,  therefore,  the  appellants  fail.  . 

Byles,  J. — I  am  of  the  same  opinion,  though  I  must  confess,  that, 
until  I  had  heard  Mr.  Liddell^  I  thought  otherwise.  I  now,  however, 
entirely  agree  with  my  Lord.  It  must  not  be  forgotten,  in  considerr 
ing  these  cases,  that  the  tax  is  imposed,  not  on  the  land,  but  on  the 
person  occupying  the  land ;  for,  the  statute  of  Elizabeth  says  that  the 
money  to  be  raised  for  the  relief  of  the  poor  in  every  parish  is  to  be 
raised  **by  taxation  of  every  inhabitant,  parson,  vicar,  and  other 
occupier :"  and  so  early  as  the  case  of  Theed  v,  Starkey,  8  Mod.  314, 
it  was  decided  that  poor-rates  are  personal  charges,  not  charges  on 
the  land,  and  therefore  a  covenant  to  pay  taxes  on  the  land  does  not 
extend  to  poor-rates.  That  being  so,  it  seems  to  me  that  the  words  in 
the  18  &  14  Vict.  c.  99,  s.  4,  may  well  be  read  as  referring  to  the 
person,  and  not  to  the  property.  That  section  enacts,  that,  whilst  the 
order  declaring  that  the  owners  of  the  small  tenements  shall  be  rated 
and  assessed  to  the  rates  for  the  relief  of  the  poor  in  respect  of  such 
tenements  shall  be  in  force,  "  the  owner  of  every  tenement  in  every 
parish  the  yearly  rateable  *value  whereof  shall  not  exceed  6/.  r^^a± 
shall  be  assessed  to  the  relief  of  the  poor,  &c.,  in  respect  of  >- 
such  tenement,  at  three-fourths  of  the  amount  at  which  such  tene;- 
ment  would  be  liab]^  to  be  rated  in  case  that  Act  had  not  passed," — 
or  at  one-half,  if  the  owner  elects  to  take  the  chance  of  the  premises 
being  occupied  during  the  whole  year.  I  admit  that  some  slight  vio- 
lence will  be  done  to  the  language  of  the  Act  by  this  construction, 
and  that,  instead  of  the  word  "at,"  we  must  read  "according  to,"  or 
'*  in  proportion  to."  But  that  must  be  30 ;  for,  if  the  rate  were  made 
on  any  other  principle,  the  rateable  value  would  appear  to  be  of  one- 
third  or  one-half  less  value  than  it  really  is.  At  the  end  of  every 
rate  I  observe  there  is  the  following  declaration  by  the  overseers  and 
churchwardens:  "  We  -* do  declare  the  several  particulars  spe- 
cified in  the  respective  columns  of  the  above  rate  to  be  true  and  cor- 
rect, so  far  as  we  have  been  able  to  ascertain  them,  to  which  end  we 
have  used  our  best  endeavours."  Now,  the  effect  of  Mr.  Lush's  con- 
struction would  be,  that  the  overseers  and  churohwardens  would  be 
making  a  declaration  which  they  knew  to  be  false;  whereas,  if  you 
read  the  word  '*  rate,"  in  the  4th  section  of  the  18  k  14  Vict.  0.  99,  to 
mean  what  was  really  intended,  viz.,  a  charge  on  the  person  in  respect 
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of  the  land,  then  they  put  their  hands  to  nothing  which  was  not 
strictly  correct  and  true.  The  gross  estimated  rental  is  put  down, 
the  rateable  value  is  put  down,  and  the  rate  upon  the  person,  as 
pointed  out  by  my  Lord,  is  also  put  down.  I  am  inclined  to  think,  that, 
even  before  the  passing  of  the  Union  Assessment  Committee  Act,  1862, 
the  proper  mode  of  proceeding  was,  to  put  down  the  gross  estimated 
rental,  the  true  rateable  value,  and  the  amount  of  the  rate  charged 
upon  the  person  of  the  occupier.  But,  however  that  may  be,  the 
m'-a'-i  Union  Assessment  Committee  Act  is  imperative  with  regard 
^  *to  that  which  is  the  subject  of  this  appeal,  viz.,  the  valuation- 
lists.  They  are  to  be  lists  "  of  all  the  rateable  hereditaments  in  such 
parish,  with  the  annual  value  thereof  respectively ;"  that  is,  they  are  to 
be  true  valuation-lists.  And  they  are  to  be  maae  by  persons  who  can 
have  no  knowledge  of  any  circumstances  which  may  render  the 
annual  value  of  the  premises  more  or  less  than  upon  an  ordinary  sur- 
vey they  would  appear  to  be.  This  is  an  appeal,  not  against  the  rate 
but  against  the  valuation-list.  It  appears  to  me  that  it  would  have 
been  incorrect  if  it  had  been  in  any  other  form  than  it  is.  If  the 
construction  we  put  on  the  former  Act  be  the  correct  one,  I  do  not 
know  that  there  was  any  occasion  for  the  enactment  contained  in  the 
<i5th  section  of  the  Union  Assessment  Committee  Act.  If  there  was» 
it  applies  to  this  case.  The  words  are, — "Nothing  herein  contained 
shall  be  construed  to  prevent  the  owners  of  tenements  from  com- 
pounding for  the  rates  to  be  assessed  on  the  same"  [that  is,  *'  assessed 
in  respect  of  the  same"],  "  in  such  manner  as  they  were  by  any  statute 
or  statutes  enabled  to  do  before  the  passing  of  this  Act."  Upon  these 
jgrounds,  therefore,  I  conceive  that  what  has  been  done  here  has  been 
rightly  done.  I  lay  very  great  stress  on  the  fact  that,  if  it  were  other- 
wise, first,  on  the  original  rate,  then  on  the  valuation-list,  and  after- 
wards on  the  rate  made  upon  the  valuation-list,  we  should  be  adopting 
a  construction  which  would  make  the  declaration  of  the  overseers  and 
churchwardens  incorrect  upon  the  face  of  it.  The  suggestion  of  hard- 
ship was  disposed  of  by  the  answer  given  by  the  learned  counsel  for 
the  respondents :  and  I  will  add  nothing  to  what  my  Lord  has  said 
upon  that  subject. 

Montague  Smith,  J. — I  am  entirely  of  the^same  opinion.  The 
intention  of  the  Union  Assessment  ^Committee  Act  was,  to 
ascertain  and  fix  the  full  rateable  value  of  all  the  rateable  here- 
ditaments in  every  parish ;  and  I  think  it  never  was  contemplated  by 
the  Legislature  that  the  rateable  value  to  be  inserted  in  the  valuation- 
lists  was  to  be  affected  by  the  accident  of  whether  or  not  the  Small 
Tenements  Rating  Act  had  been  adopted  in  any  parish,  and  the  fur- 
ther contingency  of  the  owners  of  the  small  tenements  having  elected 
to  compound.  I  agree  with  what  has  fallen  from  the  rest  of  the 
Court,  that  the  proper  form  of  rate  under  the  Parochial  Assessment 
Act  and  the  Small  Tenements  Bating  Act  would  have  been,  to  have 
taken  the  form  given  in-  the  former  Act,  leaving  all  the  columns 
unaltered  except  the  last,  in  which  the  amount  of  the  rate  b  men- 
tioned. If  that  be  so,  there  is  really  no  difficulty  whatever  in  the 
construction  of  the  Union  Assessment  Committee  Act.  But,  even  if 
that  be  not  the  true  construction  of  the  Small  Tenements  Rating  Act» 
and  the  rate  should  have  been  made  in  the  form  suggested  by  Mr. 
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Lxtsh,  I  think  the  intention  of  the  Legislat^ire  is  so  clearl;  and  plainly 
expressed  in  the  last  statute,  that  there  can  be  no  room  left  for  giving 
a  (iifierent  construction.  It  leaves  untouched  the  liability  of  particu- 
lar occupiers  or  owners  in  individual  parishes ;  and  it  expressly 
enacts,  in  a  80,  that,  **  irhen  the  assessment  committee  for  any  union 
shall  have  approved  valuation-lists  for  all  the  parishes  comprised 
within  such  union,  the  guardians  of  such  union,  in  computing  the 
amount  of  contribution  to  the  common  fund  for  the  several  parishes, 
shall  thenceforward  take  the  annual  rateable  value  of  the  property  in 
such  parishes  respectively  from  the  valuation-lists  for  the  time  being 
lastly  approved  of  for  such  parishes  respectively,  any  statute  to  the 
contrary  notwithstanding.''  For  the  purpose  of  contribution  those 
lists  are  made  up.  Then  come  the  saving  clauses,  ss.  86,  86,  which 
•were  introduced  for  the  purpose  of  preventing  any  injustice  r^^an 
being  done  between  the  parishioners  of  individual  parishes  ^ 
inter  se.  The  35th  section  supports  the  construction  which  the  Court 
is  inclined  to  put  on  the  mode  in  which  the  rate  ought  to  have  been 
made  even  before  the  25  &  26  Vict.  c.  108.  It  says  "  nothing  herein 
contained  shall  be  construed  to  prevent  the  owners  of  tenements  from 
compounding  for  the  rates  to  be  assessed  on  the  same,  in  such  manner 
as  they  were  by  any  statute  or  statutes  enabled  to  do  before  the  pass- 
ing of  this  Act," — clearly  treating  it  as  a  composition  on  the  rate, 
and  not  as  an  alteration  in  the  rateable  value.  The  framers  of  the 
Act  evidently  did  not  suppose  that  the  column  '*  rateable  value"  would 
be  interfered  with  in  cases  where  there  was  a  simple  composition  for 
the  rate.  The  case  of  Easton  v.  Aloe,  7  Hurlst.  &  N.  452,t  does  not 
at  all  interfere  with  our  present  decision.  The  case  turned  upon  the 
construction  of  a  clause  in  an  Act  of  Parliament  which  gave  a  quali- 
fication to  local  commissioners.  The  Court  thought  the  language 
somewhat  doubtful :  but,  upon  the  whole,  they  came  to  the  conclusion 
that  the  words  "  twelve  inhabitant  householders  rated  to  the  relief  or 
mainteoance  of  the  poor  to  the  amount  of  101.  per  annum,"  were  satis- 
fied if  the  persons  elected  to  be  commissioners  occupied  property  the 
rateable  value  of  which  was  assessed  at  10/.  That  was  a  decision 
really  in  favour  of  the  qualification.  Channell,  B.,  in  giving  judg- 
ment, says :  ^'  A  reasonable  construction  ought  to  be  put  upon  the 
Act."  And  Wilde,  B.,  says:  ''I  also  think  a  reasonable  construction 
ought  to  be  put  upon  the  Act.  A  strict  construction  might  favour 
the  plaintift's  view :  but,  giving  the  Act  a  reasonable  construction, 
the  defendant  is  entitled  to  judgment"  Here,  we  are  dealing  with 
Acts  of  Parlian^dnt  passed  for  a  totally  difierent  purpose:  and  the 
only  question  for  us  is,  whether  this  *valuation-li8t  is  right  or  p^gu 
wrong.  The  language  of  the  Act  is  so  express  and  plain  that  ^ 
I  think  we  can  gLve  no  other  eftect  to  it  than  by  holding  that  the 
assessment  committee  have  taken  the  right  view,  and  that  the  true 
rateable  value  ought  to  be  inserted. 

The  Court  being  divided  in  opinion  as  to  the  first  point  argued, 
and  up'>n  wbi:3h  they  took  time  for  deliberation,  their  opinions  thereon 
were  now  delivered  seriatim,  as  follows: (a) — 

(a)  The  aoctont  practice  was,— and  it  ii  seldom  departed  from  even  in  modem  times, — for  the 
Junior  puUue  Judge  to  deliver  his  opinion  first,  and  the  Chief  Justice's  opinion  to  come  last 
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Erls,  C.  J. — The  question  relating  to  the  rateable  value  of  the 
small  tenements  was  answered  at. the  time  of  the  argument. 

The  questions  relating  to  the  rateable  value,  first,  of  the  breweries, 
and.  secondly,  of  the  tied  public-houses,  are  now  to  be  disposed  of. 

The  case  relates  to  five  breweries  and  a  number  of  public-houses 
tied  to  each  brewery,  some  being  in  the  same  parish  with  the  brewery 
to  which  they  are  tied,  and  some  in  a  different  parish.  It  seems  from 
the  case  that  all  the  breweries  are  rated  on  some  principle  known  to 
the  assessment  committee,  without  referring  to  the  title-deeds  and 
leases.  For  the  purpose  of  this  judgment,  I  will  take  the  case  as  if 
it  related  to  one  brewery  in  one  parish,  and  one  public-house  tied 
thereto  by  a  contract  for  beer  in  another  parish :  and  then  the  facts 
relevant  to  the  question  before  us  are,  that  the  occupier  of  the  public- 
bouse  holds  it  under  a  lease  from  the  occupier  of  the  brewery ;  that 
in  the  lease  he  contracts  to  take  beer  from  his  landlord's  brewery; 
and  that  the  rent  to  be  paid  for  the  public-house  is  adjusted  by  refer- 
*raqi  ^^^^  ^^  ^^^^  contract.  Thus,  *a  loss  is  caused  to  the  tenant  in 
•'  respect  of  the  beer  he  buys,  that  is,  he  pays  more  for  it  than 
he  would  have  to  pay  if  he  traded  free  from  such  contract.  A  gain 
also  is  caused  to  the  landlord's  brewery,  for  the  same  reason. 

The  case  does  not  state  that  the  gain  to  the  brewery  is  greater,  or 
less  than,  or  equal  to,  the  loss  of  the  public-house;  but  as  nothing  is 
stated  to  the  contrary,  I  assume  it  to  be  equal. 

Thus,  the  rent  in  money  to  be  paid  and  received  respectively,  is  less 
than  it  would  be  if  the  house  was  free,  by  the  amount  of  such  respect- 
ive loss  and  gain;  but  the  value  that  passes  between  the  landlord 
brewer  selling  beer  on  the  one  side,  and  the  tenant  publican  buying 
beer  on  the  other  side,  is  the  same  as  it  would  be  if  the  house  was 
free. 

The  overseers  making  out  the  valuation-lists  for  these  parishes,  and 
setting  down  the  rateable  value  of  this  brewery  and  of  this  public- 
house,  among  the  others,  have  obeyed  literally  the  commands  of  the 
XjDion  Assessment  Act  and  the  Parochial  Assessment  Act,  that  is, 
they  have  estimated  the  gross  rent  which  each  of  those  tenements 
would  be  worth  to  a  free  occupier,  and,  in  making  that  estimate,  tbej 
have  excluded  from  their  attention,  as  they  were  bound  to  do,  any 
reference  to  special  profits  of  trade  by  reason  of  special  contracts  in 
leases  or  otherwise. 

The  assessment  committee,  in  revising  these  valuation-lists,  have 
made  an  alteration,  by  increasing  the  estimate  of  the  gross  rent  which 
the  brewery  could  command.  They  do  not  state  on  what  principle 
they  have  made  this  increase,  or  on  what  evidence  they  have  acted; 
but  they  have  raised  the  rateable  value  from  264Z.  to  S55/.  in  the 
example  set  out  in  the  case,  being  nearly  the  ratio  of  increase  which 
♦^701  ^^^  approved  of  in  the  case  of  Allison  v.  Monkwearmooih 
^'^J  Shore,  *4  Ellis  &  B.  13.  It  is  further  stated,  that,  although 
they  have  followed  that  case  in  raising  the  rateable  value  of  the  brew- 
ery on  account  of  the  tie,  they  have  not  lowered  the  rateable  value  of 
the  public-house  by  the  amount  of  the  loss  caused  by  the  tie,  probably 
because  the  judgment  in  Allison's  cas(5  does  not  refer  thereto. 

We  are  thus  called  upon  to  decide  between  the  overseers  and  the 
assessment  committee :  and  in  my  opii  ion  the  overseers  are  right. 
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In  support  of  that  opinion,  I  would  premise  some  observations 
before  examining  the  application  of  the  case  of  Allison  v.  Monkwear- 
mouth  Shore,  on  which  the  assessment  committee  rely.  I  would  pre- 
mise that  the  Union  Assessment  Act  now  under  consideration  has  a 
purpose  ulterior  to  that  of  the  Parochial  Assessment  Act,  which  alone 
was  under  consideration  in  Allison  v.  Monkwearmouth  Shore.  The 
purpose  of  the  Parochial  Assessment  Act,  is  to  provide  for  equality 
in  the  rating  of  each  of  the  rateable  subjects  in  one  parish.  The  pur- 
pose of  the  Union  Assessment  Act  is  to  provide  for  equality  in  the 
rating  of  each  aggregate  of  rateable  values  in  each  of  the  parishes  of 
the  union.  This  latter  purpose  is  to  be  effected  by  applying  with 
correct  uniformity  throughout  every  parish  of  the  union  the  principles 
for  estimating  value  as  required  by  the  Parochial  Assessment  Act. 
The  valuation-lists  are  made  a  permanent  standard  of  value,  whereby 
to  assess  all  the  rateable  subjects  within  the  union,  both  to  the  paro- 
chial and  to  the  union  assessments,  until  an  alteration  shall  have  been 
made ;  and,  although  a  mode  of  alteration  is  provided,  yet,  considering 
the  expense  and  difficulty  of  a  survey  of  the  rateable  property  in  a 
union,  an  alteration  will  not  be  easily  made.  It  is  therefore  com- 
manded by  those  statutes,  as  I  understand  them,  that  the  estimate  of 
the  rental  should  be  '^confined  to  corporeal  hereditaments,  and  r^c^i 
should  be  founded  on  the  more  permanent  elements  of  value  '- 
found  therein,  excluding  the  eftect  of  temporary  contracts  and  other 
such  accidents. 

I  would  further  premise,  that,  as  the  case  is  stated,  there  is  no 
ground  for  assuming  that  the  aggregate  value  of  the  two  tenements 
does  not  continue  the  same,  whether  they  are  held  separately  or 
jointly,  there  being  no  statement  of  any  increase  of  value  by  reason 
of  any  combination.  Then,  if  the  brewery  gains  by  the  tie  what  the 
public-house  loses  thereby,  and  no  more,  the  aggregate  amount  of  the 
rateable  values  of  the  two  tenements  ought  to  be  the  same,  whether 
they  are  rated  together  or  separately,  whether  they  are  held  under 
the  same  or  under  different  landlords. 

Under  these  circumstances,  the  notion  that  the  rateable  value  of 
the  brewery  could  be  increased  by  the  gain  from  the  tie,  without 
lowering  the  rateable  value  of  the  public-house  to  the  same  extent 
by  reason  of  the  loss  from  the  tie,  was  so  untenable  that  the  counsel 
for  the  respondents  did  not  offer  to  maintain  it.  By  that  admission, 
the  question  to  be  answered  is  narrowed  to  the  point  whether  the 
whole  rateable  value  of  the  public-house  shall  be  set  down  in  the  list 
for  the  parish  where  it  is  situate,  or  partly  therein  and  partly  in  the 
parish  where  the  brewery  is  situate  to  which  it  is  tied. 

That  question  may  be  raised  in  respect  of  four  changes  of  the  rela- 
tion between  the  respective  occupiers  of  the  brewery  and  of  the 
public-house. 

First,  I  would  take  the  case  where  the  owner  of  both  is  the  occu 
pier  of  both, — ^the  brewer  carrying  on  the  public-house  by  a  servant. 
Here  there  is  no  lease  and  no  tie,  and  each  rateable  subject  would  bo 
rated  in  the  parish  where  situated,  upon  the  ordinary  principle,  and 
the  contingent  possibility  of  a  tie,  in  case  *there  should  1^  a  r^r'jo 
lease  of  each,  would  be  immaterial.  The  value  thus  ascertained  ^ 
is  the  true  rateable  value  for  the  list. 
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Secondly,  I  would  take  the  case  wLere  the  owner  of  both  tenements 
occupies  the  brewhouse,  worth  say  2002.  per  annum,  and  lets  the 
public-house  to  a  publican,  say  at  20^.  per  annum,  without  any  con- 
tract relating  to  beer.  The  house  would  be  free,  and  the  rateable 
values  would  be  the  same  as  in  the  last  case,  unaffected  by  a  tie. 

Thirdly,  I  would  take  the  case  where  the  owner  of  both  tenements 
occupies  the  brewery,  and  lets  the  public-house  with  the  tie,  that  is, 
with  the  contract  for  taking  beer;  the  money  rent  being  lowered,  say, 
to  10b'.,  and  the  beer  overcharged,  say  to  the  same  amount.  In 
this  case  also  it  seems  to  me  that  the  rateable  value  of  each  remains 
the  same,  and  would  be  rated  in  the  parish  where  situate. 

Fourthly,  I  take  the  case  where  the  owner  of  both  tenements  makes 
a  lease  of  each,  first  letting  the  public-house,  assumed  to  be  worth 
20Z.,  for  107.  moneyed  rent,  with  a  contract  for  taking  beer,  which  is 
worth  lot  gain  to  the  brewer,  and  then  letting  the  brewery  with  the 
benefit  of  that  contract,  the  brewery  by  itself  being  worth  200i  per 
annum,  the  benefit  of  the  tie  being  worth  102.  per  annum.  Thus,  the 
rent  for  the  brewery  with  the  contract  is  210i  per  annum.  Under 
these  circumstances  also  it  seems  to  me  that  each  tenement  should  be 
rated,  in  the  place  where  it  is  situate,  at  the  rent  which  it  would  com- 
mand if  let  by  itself  without  the  tie,  and  that  a  decision  that  the  rate- 
able value  in  this  fourth  case  is  different  from  that  of  the  former  cases, 
would  in  effect  hold  that  the  rateable  value  depends  on  the  actual 
occupation,  not  on  the  estimated  rental,  which  is  contrary  to  the 
Assessment  Acts,  as  I  understand  them. 

*57S1  *Moreover,  if  the  rateable  value  is  altered  by  the  tie,  the 
-'  overseers  making  the  rate  ought  to  know  whether  it  exists. 
Its  existence  depends  on  the  title-deeds  and  leases  of  the  brewer  and 
publican.  If  the  overseers  are  to  rate  for  the  tie,  it  seems  to  follow 
that  they  ought  to  inspect  and  understand  those  documents  of  title; 
and  this  consequence  seems  to  me  absurd. 

The  assessment  committee  do  not^  refer  to  any  such  source  of 
knowledge.  Perhaps  they  have  increased  the  rate  on  every  brewery 
to  a  large  amount,  assuming  that  the  tie  exists,  and  they  expect  the 
brewer  to  produce  his  deeds,  to  relieve  himself  if  that  assumption  be 
wrong.  But  such  a  principle  of  rating  cannot  be  sanctioned  by  any 
Court  at  Westminster. 

I  now  proceed  to  the  case  of  Allison  v.  Monkwearmouth  Shore. 
The  facts  of  that  case  seem  to  me  to  be  materially  different  from  those 
here  stated ;  and  the  statute  here  to  be  construed  is  different  from  the 
statute  there  in  question,  and  therefore  it  is  not  necessary  to  decide 
whether  an  opinion  given  by  a  Court  by  way  of  advice,  from  which 
there  is  no  appeal,  is  as  binding  on  co-ordinate  Courts  as  a  judgment 
would  be,  where  the  same  question  is  sent  up  to  a  second  Court  for 
its  opinion.  I  should  think  not.  It  seems  to  me  that  each  Court  is 
in  such  case  original,  and  bound  to  give  its  own  judgment;  just  as, 
on  a  motion  for  a  writ  of  habeas  corpus  [or  a  prohibition]  each  tribu- 
nal must  give  its  own  decision,  without  being  swayed  by  other  tribu- 
nals. But,  as  already  observed,  it  may  be  that  we  are  not  called  on 
here  to  say  that  any  former  case  should  be  overruled. 

In  Allison  v,  Monkwearmouth  Shore,  the  title-deeds  and  leases 
were  produced  by  the  brewer,  and  the  facts  relevant  to  the  rating  of 
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tTie  brewery  for  the  supposed  profit  from  the  tie  were  taken  therefrom. 
Those  facts  were,  that  Sir  Marmaduke  Williamson  was  owner  of  a 
♦brewery  of  which  the  rateable  value  by  itself  was  360/.,  and  r^-^j^ 
thirty-three  public-houses,  of  which  the  rateable  value  is  not  ^ 
given.  These  public-houses  he  had  let,  with  the  contracts  to  take 
beer,  at  moneyed  rents,  amounting  in  the  aggregate  to  1501.  He  then 
leased  to  Allison  for  seventeen  years  the  brewery,  with  the  good-will 
of  these  public-houses,  as  it  is  called,  subject  to  the  payment  of  the 
rents  theretofore  received  by  Williamson,  that  is,  yielding  in  respect 
of  the  brewery  and  fixtures,  3501,  and  tn  respect  of  (he  public-hovaea 
150Z.  This  sum  of  150/.  thus  described  as  rent  is  found  to  have  been 
in  substance  the  rents  of  the  public-houses  collected  by  Allison  for 
Williamson  during  the  existing  leases.  When  the  tenancies  changed, 
Allison  let  to  the  new  tenants,  and  continued  to  receive  during  the 
term  the  same  moneyed  rent  from  those  public-houses,  amounting  to 
about  the  sum  of  150/.  per  annum,  which  he  paid  to  Williamson 
under  the  above-mentioned  covenant.  The  lease  of  the  good-will  of 
the  public-houses  is  thus  shown  by  the  case  to  have  been  in  effect  a 
lease  of  the  public-houses.  The  Court  held  that  Allison  was  liable  to 
be  rated  for  this  sum  of  150/.,  being  the  amoiMit  of  rents  so  received. 
The  case  also  finds  that  all  the  tenants  were  assessed  for  their  public* 
houses;  but  the  value  is  not  stated.  These  being  the  facts,  the  judg- 
ment affirming  the  rate  on  the  brewer  for  the  amounts  of  rents  col- 
lected by  him  and  paid  over  to  the  superior  landlord,  has  the  singu- 
lar effect  of  holding  that  a  rent-collector  may  be  rateable  for  the 
amount  of  rents  which  he  collects,  where  the  given  relation  of  brewer 
and  publican  is  found  to  exist. 

The  case  is  also  singular  in  this,  that,  although,  as  a  general  rule, 
the  province  of  the  Courts  here  is  confined  to  deciding  on  rateability 
only,  and  does  not  extend  to  deciding  on  amount,  yet  the  Court,  in 
thus  holding  the  brewer  liable  to  be  rated  for  *the  rents  col-  r^n^T^ 
lected,  refused  to  give  permission  to  go  into  the  question  of  the  •■ 
cost  of  the  production  of  the  supposed  rateable  value  of  150/.,  and 
assumed  that  the  covenant  to  pay  that  sum  as  rent  of  the  brewhouse 
was  conclusive  of  rateable  value,  although  the  deed  showed  it  was 
rent  collected.  The  case  also  found  that  Mr.  Allison  rented  other 
public-houses  not  of  a  brewer  landlord,  which  he  sub  let  to  publicans 
with  the  contract  for  beer.  The  notion  of  rating  him  for  the  rent  he 
received  from  these  publicans  seems  not  to  have  been  attempted :  but, 
if  he  was  liable  for  those  he  rented  of  Williamson,  it  is  difficult  to  say 
why  he  was  not  liable  for  those  rented  of  others.  If  the  attempt  had 
been  made  to  rate  bim  for  every  public-house  under  contract  with 
him  to  take  beer,  it  would  have  been  the  rating  of  a  profit  of  trade; 
and  yet  the  profit  from  beer  to  Williamson's  public-houses  was  the 
same  profit  of  trade  as  that  from  other  public-houses. 

Furthermore,  there  is  sound  distinction  between  that  case  and  the 
present,  on  the  ground  that  the  valuatic  n-lists  relate  to  the  whole 
union,  and  all  the  tenements  are  at  once  to  be  assessed.  Under  the 
former  Acts  before  the  Union  Assessment  Act,  there  was  a  defect  in 
deciding  appeals  on  rates,  because  only  one  tenement  was  the  subject 
of  the  judgment  at  a  time,  and,  in  apportioning  the  rateable  value  of 
two  or  more  portions  of  the  same  rateable  subject  in  two  or  more 
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parishes,  the  injustice  of  doubly  rating  the  same  rateable  subject  might 
be  inflicted  in  the  apportioning  process,  unless  all  the  portions  were 
disposed  of  at  once.  Accordingly,  in  Allison's  Case,  although  it 
appeared  that  the  tenants  of  the  public-houses  were  rated,  as  well  as 
the  tenant  of  the  brewery,  yet  the  Court  had  no  power  of  inquiring, 
and  did  not  inquire,  whether  the  public-houses  were  rated  at  their 
full    value,    and    whether    the    rating    of   Allison    for  the    rents 

^7fil   *w'^'^'^  ^^^y  P^^^  ^^  ^^^  ^^  "^^  ^^  reality  a  double  rating  of 
^     ^   the  rent  of  these  public-houses,  that  is,  once  on  the  tenant,  and 
again  on  Allison. 

Here,  the  overseers  have  rated  all  the  public-houses,  as  well  as  the 
Drewery,  according  to  the  principles  of  the  Assessment  Acts ;  and, 
according  to  those  principles,  the  publican  would  have  to  pay  a  rate 
both  on  the  lower  money  payment  and  higher  beer  charge  which  he 
pays  to  the  brewer,  his  landlord,  under  the  contract. 

There  is  no  suggestion  that  any  further  value  Is  created  by  this 
relation  of  landlord  and  tenant.  If  the  suggestion  was  made,  it  cer- 
tainly could  not  be  ascertained  without  taking  an  account  of  the 
profits  of  the  beer  trade,  involving  an  account  of  all  losses  by  insol- 
vency and  otherwise ;  and  so  it  would  be  made  apparent  that  it  was 
an  attempt  to  rate  a  profit  of  trade. 

If  the  doctrine  is  established,  that  the  supposed  profit  from  a  publi- 
can tenant  taking  beer  by^  contract  is  rateable  upon  the  brewer,  the 
question  would  arise  why  the  same  profit  arising  by  reason  of  a 
publican  debtor  contracting  to  take  beer  from  the  brewer  creditor 
should  not  be  also  assessed.  The  tie  is  created  as  well  by  a  loan 
secured  by  a  bill  of  sale  as  by  a  covenant  in  a  lease,  that  is,  unless 
the  publican  can  pay  off  the  loan,  he  may  be  broken  up,  as  it  is  called, 
at  any  time;  and  yet  the  attempt  to  make  such  a  profit  of  trade  rate- 
able has  not  been  made.  It  is  also  clear  that  a  brewer  differs  not  in 
re^spect  of  this  liability  from  a  butcher,  a  baker,  or  the  like.  If  the 
brewer  landlord  is  to  be  rated  as  Allison  was,  other  tradesmen  land- 
lords influencing  custom  by  letting  retail  tenements  with  contracts  for 
custom,  ought  to  be  rated :  but  such  an  item  of  rateable  value  has 
never  been  recognised. 

*o771  ^^^  these  reasons,  the  case  of  Allison  v.  *Monkwearmouth 
-'  Shore  seems  to  me  distinguishable  from  the  present.  In  the 
judgment  delivered  by  me  in  that  case,  I  endeavoured  to  distinguish 
the  right  of  the  occupier  of  a  soke-mill  derived  from  immemorial 
custom  to  the  servitude  of  all  within  the  soke,  and  the  right  of  the 
occupier  of  a  canteen  placed  in  a  populous  locality,  from  a  right 
derived  under  such  a  contract  as  that  in  Allison's  Case.  I  refer  to 
the  reasons  there  given,  which  appear  to  me  to  have  more  force  when 
applied  to  a  valuation-list  fixing  the  rateable  value  of  each  rateable 
subject  in  the  union  on  the  principles  above  explained ;  and  I  will 
not  increase  the  length  of  this  judgment  by  repeating  what  I  ain 
reported  there  to  have  said. 

I  will  only  add,  as  to  the  soke-mill,  that  the  prescriptive  rights  of 
the  miller  of  that  mill  to  the  multure  from  the  inhabitants  of  the  soke, 
is  a  realty  affecting  the  fee  simple  of  the  whole  locality,  and  the 
immediate  profit  fixed  by  the  custom  is  subject  to  no  risk  of  trade, 
if  *the  miller  may  take  his  toll  in  kind ;  whereas,  the  right  of  the  land- 
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lord  to  sue  on  the  contract  for  taking  beer,  is  a  personalty,  affecting 
only  the  persons  of  the  contracting  parties ;  and  the  profit  therefrom 
varies,  in  proportion  to  the  skill  of  the  contracting  parties,  and  i^ 
Bubject  to  all  the  risks  of  trade  from  insolvency,  dishonesty,  and  the 
like.  If  this  be  correct,  the  profit  to  the  mill  from  the  prescription 
is  rateable,  and  the  profit  to  the  brewer  from  the  contract  for  beer  is 
not. 

Upon  this  review,  I  come  to  the  conclusion  that  the  judgment 
sliouid  be  for  the  appellants. 

Bylbs,  J. — In  this  case,  no  question  arises  as  to  the  aggregate 
rateable  value  of  the  whole  brewery  concern,  including  in  that  ex- 
pression both  the  brewery,  properly  so  called,  and  the  restricted 
public-houses.  The  ^question  is,  how  that  rateable  value  r*57o 
should  be  distributed  between  the  brewery  itself  and  those  '- 
restricted  houses. 

It  has  been  decided  by  the  Court  of  Queen's  Bench  in  Allison  v. 
Monkwearmouth  Shore,  4  Ellis  &  B.  18  (E.  C.  L.  B.  vol.  82)  (by 
which  decision  I  think  we  are  bound),  that  the  monopoly  which  a 
brewery  enjoys  over  its  tributory  public-houses  enhances  the  rate- 
able value  of  the  brewery.  It  is  a  necessary  consequence  that  it 
diminishes  the  rateable  value  of  the  public-houses.  It  doubly  affects, 
or  may  aftect,  their  annual  value  to  the  occupiers,  who  not  only  pay 
more  for  their  beer,  but,  being  shut  out  from  the  benefit  of  buying  in 
the  open  market,  may  be  obliged  to  purchase  an  inferior  article,  and 
to  suffer  a  diminution  of  the  extent  of  their  trade,  as  well  as  of  their 
rate  of  profit.  These  public-bouses  do  in  consequence  actually  let  at 
a  lower  rent  than  they  would  otherwise  command. 

It  is  objected  that  a  mere  personal  contract  cannot  diminish  the 
rateable  value  of  land  or  houses.  But  the  statute  6  &  7  W.  4,  c.  96, 
establishes  as  the  criterion  of  rateable  value  the  rent  (subject  to  the 
deductions  there  enumerated)  which  a  tenant,  not  for  a  long  term  of 
years,  but /row  year  to  year,  would  give. 

The  statute  does  not,  it  is  true,  make  the  actual  rent  reserved  the 
criterion  of  rateable  value,  but  the  true  theoretical  rent,  that  is  to  say, 
the  sum  at  which,  making  the  statutable  deductions,  and  having 
regard  to  all  the  surrounding  circumstances,  the  tenement  ought  to 
command.  Yet,  the  statute,  by  adopting  a  supposed  tenancy  from 
year  to  year,  seems  to  exclude  a  valuation  of  distant  future  advan- 
tages or  disadvantages  of  the  property  demised,  and  to  regard  itf 
actual  condition  at  the  time  of  the  rat' ,  or,  at  furthest,  in  the  immediate 
future. 

Now,  if  the  natural  or  ordinary  advantages  of  a  *tenement  r«ri-o 
are  taken  away  from  it,  and  annexed  to  another  tenement,  that  ^  ' 
should  seem  to  be  a  diminution  of  the  value  of  the  first  tenement^  aqd 
an  augmentation  of  the  value  of  the  second.  It  seems  to  me  that  it 
makes  no  difference  whether  the  severance  arise  from  modern  coa- 
tract  or  from  prescription,  which  presupposes  an  ancient  contract. 

In  this  case,  the  ordinary  advantages  of  the  tenement  are  by  a  per? 
manent  contract  between  landlord  and  tenant  taken  away  from  the 
tenant's  tenement  and  annexed  to  the  landlord's  tenement. 

If  it  be  said  that  the  surrender  of  these  ordinary  advantages  by  the 
tenant  to  the  landlord  i»  in  efiect  revU  paid  by  the  tenant  to  the  land* 
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lord,  I  should  respectfully  answer  that  it  is  straining  the  word  "rent" 
as  used  in  the  statute,  to  give  it  this  extensive  signification.  More- 
over, there  are  cases  much  nearer  to  a  reservation  of  rent-service  to 
the  landlord  than  the  case  now  under  consideration,  in  which  case^ 
nevertheless  the  reservation  of  valuable  privileges  to  the  landlord  on 
the  one  hand,  or  the  enjoyment  of  them  by  tie  tenant  on  the  otherf 
have  been  held  respectively  to  diminish  or  augment  the  rateable  value 
of  the  tenant's  occupation.  Thus,  it  has  been  decided,  that,  if  ibe 
landlord  allows  to  the  tenant  the  right  of  shooting,  the  tenant  will  be 
rated  at  more,  but,  if  the  landlord  reserves  it  to  himself,  the  tenant 
will  be  rated  at  less:  The  Queen  v.  Thurlstone,  28  Law  J.,  M.  C.  106. 
Some  ornamental  squares  in  the  metropolis  must  by  mere  private 
contracts  for  a  long  term  of  years  be  used  as  squares ;  and  no  one 
would  hire  them  subject  to  those  contracts.  Their  rateable  value, 
though  in  itself  very  great  for  many  purposes,  is  taken  away  by  con- 
tract: and  by  contract  it  is  transferrea  to  the  adjoining  property,  for 
it  is  included  and  rated  in  the  increased  value  which  the  ornamental 
*5801  ^4^^^®  confers  on  the  ^mansions  that  surround  it.  A  house  in 
-'  Cheapside,  let  as  a  shop,  for  which  it  is  adapted  by  situation 
and  construction,  would  command  a  large  rent :  but,  if  it  be  subjected 
by  the  ground-landlord  to  a  stipulation  that  it  shall  be  used  as  a 
dwelling-house  only,  and  not  as  a  shop,  its  rateable  value  in  the  occu- 
pation of  a  tenant  is  reduced  by  the  effect  of  a  contract. 

It  is  no  objection  that  a  portion  of  the  value  of  the  land  may  in 
some  cases  escape  the  rate  altogether ;  for,  the  statute  of  Elizabeth 
imposes  the  rate,  not  on  the  land,  but  on  the  person  of  the  occupying 
tenant,  in  respect  of  his  ability,  as  tested  by  the  annual  value  of  the 
land :  for,  originally,  an  inhabitant  and  occupier  was  rated  for  personal 
property  as  well  as  real  property :  and  it  has  been  repeatedly  held 
that  the  poor-rate  is  no  charge  upon  the  land :  Theed  v.  Starkie,  8 
Mod.  814.  Nor  is  there  much  danger  of  abuse;  for,  in  ordinary 
cases,  that  method  of  letting  which  will  produce  most  rent  will  be 
preferred  by  the  landlord. 

It  is  true  that  pecuniary  charges  on  the  land  created  by  contract, 
as,  ground- rent,  rent-charges,  annuities,  interest  of  mortgages,  and  the 
like,  are  not  to  be  deducted  from  the  rateable  value  of  a  tenement: 
but  that  is  because  the  legal  criterion  of  rateable  value  is,  by  the  pro- 
vision of  the  statute,  the  rent  which  a  tenant  from  year  to  year  would 
give  for  the  land  in  its  actual  condition,  subject  to  certain  deductions, 
among  which  are  tithes,  rates,  taxes,  insurance,  repaira,  &c.,  but 
among  which  deductions  pecuniary  charges  created  by  contract  are 
not  to  be  found. 

But,  in  truth,  the  statute  of  6  &  7  W.  4,  though  not  in  form  decla- 
ratory, made  very  little  alteration  in  the  principles  of  rating  before 
accepted  by  Courts  of  law. 

*o811       ^'^^  these  reasons, — differing  with  respect  and  ^reluctaooe 
^  from  the  judgment  of  the  Lord  Chief  Justice  and  my  Brother 
Montague  Smith, — ^I  think  the  assessment  committee  were  right  in 
Iheir  decision. 

Montagus  Smith,  J. — I  agree  with  my  Lord  that  the  judgment  on 
the  first  and  second  questions  of  this  special  case  should  be  for  the 
appellants.    These  questions  in  substance  are^ — ^whether  the  rateabk 
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ralae  of  a  brewery  to  be  inserted  in  a  valuation-list,  under  the  Union 
Assessment  Act,  1862,  is  to  be  increased  beyond  the  ordinary  rateable 
7alue  of  the  like  property,  and  the  rateable  value  of  certain  public- 
houses  is  to  be  reauced,  because  the  owner  of  both  has  made  a  contract 
with  his  tenants  of  the  public-houses  that  they  shall  buy  all  their 
beer  of  him  as  brewer,  at  a  price  beyond  the  fair  market-price  of  the 
beer. 

It  is  contended  by  the  counsel  for  the  respondents,  that  the  rateable 
valae  of  the  brewery  should  be  increased  and  as  a  consequence  (which 
he  admits)  that  the  ratable  value  of  the  public^houses  should  be 
reduced  by  reason  of  these  contracts ;  and  this  although  the  properties 
may  happen  to  lie  in  different  parishes. 

It  appears  to  me  that  this  contention  is  not  well  founded,  and  that 
the  contracts  between  the  brewer  and  the  publicans  do  not  form  a 
basis  for  either  raising  or  diminishing  the  gross  or  net  rateable  value 
as  defined  by  the  statutes,  for  the  purpose  of  the  valuation-list  under 
the  recent  Act. 

In  estimating  the  rateable  value,  or  "  the  rent  at  which  these  pro- 
perties might  reasonably  be  expected  to  let  from  year  to  year,"  the 
value  of  the  tenements  as  they  stand  and  are  fitted  up,  the  use  to 
which  they  may  be  applied,  their  local  position,  and  other  like  circum- 
stances, are  to  be  considered.  In  the  case  of  the  brewery,  the  capacity 
of  the  building  and  premises  for  ^carrying  on  trade,  and  also  the  rweoa 
fact  that  a  trade  corresponding  to  its  capacity  would  prim&  '- 
facie  be  carried  on  in  it,  would  be  proper  elements  to  include  in  the 
estimate,  subject,  however,  in  the  case  of  the  latter  element,  to  modifi- 
cation if  it  were  shown,  as  in  the  case  of  the  idle  cotton-mill  (Staley  v. 
The  Overseers  of  Ciistleton,  33  Law  J.,  M.  C.  178),  that  the  trade  was 
Dot  in  fact  carried  on.  But  these  contracts,  if  considered,  would  intro- 
duce personal  and  collateral  matters  into  the  estimate,  not  directly 
bearing  on  the  occupation  of  the  property  and  the  uses  to  which  it  is 
applied.  The  contracts  here  are  really  modes  by  which  the  owner  of 
the  two  properties  chooses  for  the  time,  not  to  alter  the  nature  or  uses 
of  the  occupation  of  the  properties,  but  to  apportion  and  regulate  his 
own  rents  and  profits. 

Assume  that  the  owner  and  occupier  of  the  brewery  derives 
increased  profit  as  a  brewer  from  the  contract,  there  is  on  the  other 
hand  a  corresponding  loss  to  him  as  owner  of  the  public-houses:  and, 
if  this  profit  so  purchased  is  held  to  add  to  the  rateable  value  of  the 
brewery,  it  would  follow  that  that  value  must  be  reduced  below  the 
ordinary  rateable  value  of  the  like  property,  in  case  the  brewer  chose 
to  foster  his  public-bouses  at  the  expense  of  his  trade  as  brewer  by 
contracts  to  sell  beer  to  his  tenants  at  a  loss.  It  seems  to  me  that 
such  grounds  of  raising  and  depressing  rateable  value  are  not 
warranted  by  the  statutes. 

The  difficulty  of  importing  such  contracts  into  the  estimate  of 
rateable  value  is  still  more  apparent  when  we  are  called  on  to  reduce 
the  rateable  value  of  the  public-houses  below  that  of  other  like  houses. 
I  am  unable  to  find  a  sound  principle  for  such  a  reduction. 

The  public-houses  are  occupied,  their  capacity  for  trade  exists,  and 
a  trade  is  actually  carried  on  in  them.  These  things  afibrd  r^goa 
the  ordinary  elements  for  ^estimating  rateable  value:  but  '- 
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neither  the  particular  rent  a  tenant  pays,  nor  the  particular  profits  or 
losses  of  his  individual  trade  depending  on  provident  or  improvident 
contracts  in  relation  thereto,  can,  I  apprehend,  be  imported.     It  may 
be  assumed  here  that  the  profits  of  the  publican^s  trade  are  cut  dowa 
by  the  contract,  with  the  consequence,  as  found  in  the  case,  that  the 
publican  pays  less  rent:  but  rateable  value  is  not  altered  by  the 
actual  rent  being  more  or  less  than  the  rent  the  premises  would 
reasonably  command  from  a  yearly  tenant.     Rent  is  no  more  than 
presumptive  evidence  of  value:  and,  this  being  so,  I  think  the  rateable 
value  of  the  public-houses  remains  unaffected,  although  the  actual 
rent  may  be  below  what,  without  the  contract  in  question,  the  house 
would  let  for.     If  it  were  to  be  held  otherwise,  and  the  contract  of 
the  publican  happened  to  be  so  onerous  in  its  terms  that  no  new 
tenant  would  give  more  than  a  nominal  rent  for  the  public-house 
burthened  with  a  like  contract,  it  would  follow  from  the  argument  of 
the  respondents  that  the  house  must  be  rated  at  a  nominal  value  only. 
But,  in  truth,  in  the  case  of  these  public-houses,  the  publicans  are 
reallv  paying  a  part  of  their  rent  in  the  extra  price  they  are  charged 
for  tne  beer,  and  clearly  the  shape  in  which  they  pay  cannot  alter  the 
rateable  value  of  the  house. 

The  facts  of  the  case  of  Allison  v.  Monkwearmouth  Shore,  4  Ellis 
&  B.  13  (E.  C.  L.  R.  vol.  82),  differ  in  some  respects  from  the  present; 
and  the  question  of  reducing  the  rateable  value  of  the  public  houses 
was  not  in  that  case  before  the  Court  for  decision.  Here,  we  have  to 
decide  that  question,  and  to  decide  it  upon  the  provisions  of  the  recent 
statute.  Notwithstanding  the  respect  which  I  feel  for  the  opinion  of 
the  two  learned  Judges  who  formed  the  majority  of  the  Court,  their 
*q841  ^^^^^^^"f  which  *could  not  be  appealed  from,  ought  not  I  think 
^  to  be  conclusive  in  this  case. 

On  the  first  and  second  questions  of  this  special  case,  I  think  the 
appellants  are  entitled  to  judgment. 

Judgment  for  the  appellants. 


BILBEE  V.  THE  LONDON.  BRIGHTON,  AND  SOUTH  COAST 

RAILWAY  COMPANY.    May  9. 

1.  Qu€gr€,  %a  to  the  extent  of  the  obligatioii  of  s  railway  compaiiy  to  place  guards  at  lerd 
eroesings  ? 

2.  A  railway  erossed  on  a  lerel  a  pnblio  carriage  and  foot  way  at  a  spot  which,  from  the  fsH 
of  there  being  a  considerable  curve  in  the  line,  and  a  bridge  near,  trains  coming  in  one  direetiea 
were  not  seen  until  my  oloeo,  was  peculiarly  dangerons.  There  were  gates  across  the  carriaieway 
which  were  kept  locked ;  but  the  footway  was  protected  only  by  a  swing-gate  on  either  tide,  ae 
person  being  there  to  caution  people  passing.  The  plaintiff  while  using  the  footway  wai 
knocked  down  by  a  passing  train,  and  injured  :^HeId,  that  it  was  properly  left  to  the  joiy  ^ 
•ay  whether  or  not  the  Company  had  been  guilty  of  negligence. 

This  was  an  action  against  the  London,  Brighton,  and  South  Coast 
Railway  Company,  for  negfigence. 

The  first  count  of  the  declaration  stated,  that,  before  and  at  the 
time  of  the  committing  of  the  grievances  thereinafter  mentioned,  the 
defendants  were  the  proprietors  of  a  railroad  which  crossed  a  highway 
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for  carts  and  carriages  on  a  level,  yet  that  the  defendants  did  not 
employ  any  guard  or  proper  person  or  persons,  or  any  person  what- 
ever, to  open  and  shut  the  gates  next  to  the  said  highway,  so  that 
persons  passing  along  the  said  highway  should  not  be  exposed  to 
danger  or  damage  by  the  passing  of  carriages  and  engines  along  the 
said  railroad,  nor  did  they  take  due  or  proper  care  of  the  said  crossing 
or  for  the  protection  of  persons  using  the  same,  but  therein  wholly 
failed  and  made  default,  contrary  to  the  form  of  the  statutes  in  such 
case  made:  by  means  of  which  premises,  and  of  the  neglect  and 
default  of  the  defendants  in  that  behalf,  the  plaintiff,  who  was  then 
lawfully  using  the  *said  highway  where  the  said  railroad  r^roK 
crossed  the  same,  was  knocked  down  by  an  engine  and  L  *^  '^ 
carriages  passing  along  the  said  railroad,  and  his  arm  was  broken, 
and  he  was  otherwise  bruised,  wounded,  and  injured,  and  became  and 
was  sickr  and  so  continued  for  a  long  time,  and  was  put  to  expense, 
and  disabled  from  earning  his  living  as  a  brickmaker,  or  otherwise, 
and  was  and  is  otherwise  injured. 

The  second  count  stated,  that,  before  and  at  the  time  of  committing 
the  grievances  thereinafter  mentioned,  the  defendants  were  possessea 
of  a  locomotive  engine  and  train  of  carriages,  which  were  then  under 
the  care,  management,  and  direction  of  certain  servants  of  the  defend- 
ants, who  were  then  driving  the  same  across  a  highway ;  neverthe- 
less, the  defendants,  by  their  said  servants,  so  carelessly,  negligently, 
and  improperly  drove,  governed,  and  directed  their  said  engine  and 
carriages,  that,  by  and  through  the  mere  carelessness,  negligence,  and 
improper  conduct  of  the  defendants  by  their  said  servants  in  that 
behalf,  the  said  engine  and  carriages  of  the  defendants  ran  against 
and  struck  the  plaintiff,  who  was  then  lawfully  in  and  upon  the  said 
highway,  and  knocked  him  down,  and  bruised,  wounded,  and  injured 
him;  by  means  of  which  premises  he  became  maimed,  sick,  and 
disordered,  and  disabled  from  earning  his  living  as  a  brickmaker  or 
otherwise,  and  was  put  to  expense,  and  otherwise  injured:  Claim, 
500t 
The  defendants  pleaded  not  guilty,  whereupon  issue  was  joined. 
The  cause  was  tried  before  Erie,  C.  J.,  at  the  sittings  in  London 
after  last  Hilary  Term,  when  the  following  facts  were  given  in 
evidence: — On  the  morning  of  tbellth  of  July  last,  the  defendant,  a 
labourer,  was  passing  a  level  crossing  about  half  a  mile  from  the 
niornton  Heath  station  on  the  Croydon  and  Belham  branch  r*coo 
*of  the  defend^tts'  railway,  when  he  was  knocked  down  by  ^ 
the  9.40  express  train  from  Victoria  station  to  Brighton,  and  had  one 
of  his  arms  broken,  and  received  other  injuries  which  rendered  him 
unable  to  work  for  several  weeks.  The  road  in  question  is  an  accom- 
modation road  for  the  use  of  such  persons  as  might  occupy  the  houses 
then  in  the  course  of  building  thereon.  There  was  a  carriageway 
with  gates  on  each  side  of  the  railway  which  were  kept  locked,  and 
were  opened  only  when  carts  or  other  vehicles  were  passing  through  : 
and  there  was  also  a  footpath  with  a  swing-gate  at  each  side  for  the 
accommodation  of  foot  passengers,  which  was  not  fastened.  The  plain- 
tiff had  resided  for  some  time  in  the  immediate  neighbourhood. 

On  the  part  of  the  plaintiff  it  was  provefl  that  there  was  consider- 
able traffic  on  this  part  of  the  railway ;  that  there  was  no  person  iu 
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charge  of  the  gates  at  the  crossing  in  question,  and  no  caution  board ; 
and  that,  there  being  a  sharp  curve  in  the  line,  and  a  bridge  on  the 
Victoria  side  a  short  distance  ofi*  a  person  crossing  could  not  see  a 
train  approaching  from  that  side  until  he  was  actually  upon  the  rails. 

On  the  part  of  the  defendants,  witnesses  were  called  who  stated 
that  an  approaching  train  could  be  seen  on  the  Thornton  Heath  side 
at  a  distance  of  about  four  or  five  hundred  yards,  and  on  the  Croydon 
side  about  seven  or  eight  hundred  yards:  and  it  was  further  provefl 
that  there  are  numerous  foot  and  carriage  ways  crossing  the  Company's 
line  at  various  parts  on  a  level,  with  gates  like  those  at  the  crossing 
in  question;  and  that,  by  reason  of  the  great  expense  that  would 
thereby  be  entailed  upon  the  Company,  it  was  not  the  practice  to 
station  persons  to  guard  them ;  nor  was  it  usual  to  do  so  on  other 
railways. 

For  the  plaintiff  it  was  insisted  that  the  Company  was  bound  to 
*5ft71  ^®®P  some  person  at  all  level  crossings,  *to  prevent  injury  to 
-'  the  public  lawfully  using  them :  and  reliance  was  placed  on 
the  2  &  8  Vict.  c.  45,  s.  1,  which,  after  reciting  the  5  &  6  W.  4,  c.  50, 
B.  71,  enacts,  "that,  wherever  a  railroad  crosses  or  shall  hereafter 
cross  any  turnpike-road,  or  any  highway  or  statute-labour  road  for 
carts  or  carriages,  the  proprietors  or  directors  of  the  Company  of 
proprietors  of  the  said  railroad  shall  make  and  maintain  good  ami 
sufficient  gates  across  each  ^nd  of  such  turnpike  or  other  road  as 
aforesaid  at  each  of  the  said  crossings,  and  shall  employ  good  and 
proper  persons  to  open  and  sh  ut  such  gates,  so  that  the  persons,  carf:, 
or  carriages  passing  along  such  turnpike-road  or  highway  shall  m^t 
be  exposed  to  any  danger  or  damage  by  the  passing  of  any  carriages 
3r  engines  along  the  said  railroad." 

For  the  defendants  it  was  insisted  that  there  was  no  duty  imposed 
upon  the  Company  by  the  common  law  to  guard  these  crossings,  and 
no  statutory  ooligation  save  that  created  by  the  47th  section  of  toe 
Railways  Clauses  Consolidation  Act,  8  &  9  Vict.  c.  20,  which  requires 
the  Company  to  have  a  person  in  charge  of  the  gates,  where  *'  the  rail- 
way crosses  a  turnpike-road  or  public  carriage-road  on  a  level," — a  pr'> 
vision  which,  it  was  submitted,  did  not  apply  to  a  road  like  this.  It 
was  further  contended  that  the  plaintiff  had  by  his  own  negligence 
and  want  of  caution  materially  contributed  to  the  accident. 

The  learned  Judge  intimated  an  opinion  that  there  was  no  obliga- 
tion on  a  railway  Company  to  have  a  person  in  charge  of  the  gates 
where  the  level  crossing  is  for  the  use  of  foot  passengers  only,  the 
statute  being  confined  to  public  carriageways:  and  he  left  it  to  tie 
jury  to  say  whether  or  not  the  Company  had  been  guilty  of  negligence. 

The  jury  returned  a  verdict  for  the  plaintiff,  damages  601. 
**881  ^Bovill,  Q.  C,  on  a  former  day  in  this  term,  pursuant  to  learc 
^  -'  reserved  to  him  at  the  trial,  obtained  a  rule  nisi  to  enter  a 
verdict  for  the  defendants,  on  the  grounds  that,  upon  the  facts 
proved,  the  plaintiff  did  not  estiiblish  his  case,  and  that  there  was  no 
evidence  of  any  neglect  of  duty  or  default  by  the  deffndants,  *hat 
there  was  no  statutable  or  other  duty  to  keep  a  man  at  the  foot-cross- 
ing,  and  that  the  accident  arose  from  the  plaintiff's  own  deafness  and 
want  of  caution.(a) 

(a)  Tbis  lAttwr  would  onlj  b«  froond  for  a  mw  trial  m  for  a  Tcrdiot  acainat  aridaacfc 
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Parry,  Serjt.,  and  Joyce  now  showed  cause.  The  question  ia, 
whether  there  was  any  evidence  of  negligence  on  the  part  of  the  Com- 
pany, or  whether  they  were  guilty  of  the  breach  of  any  duty  imposed 
upon  them  by  any  statute  or  by  thlB  common  law.  [Eblb,  C.  J. — I 
thought  that  there  was  no  such  obligation  on  the  Company  as  sug- 
gested where  the  railway  crossed  a  footway  only,  but  only  where  it 
crossed  a  carriageway.]  The  plaintiff  lawfully  using  the  way  in 
question, — which  was  proved  to  be  a  public  way  for  carriages,  horses, 
and  foot-passengers, — ^was  entitled  to  complain  if  it  was  kept  in  a 
dangerous  condition.  Scott  v.  The  London  Dock  Company,  34  Law 
J.,  Exch.  17,  is  precisely  in  point.  There,  the  plaintiff,  a  custom- 
house officer,  was  injured  while  on  the  defendants'  premises  in  the 
course  of  his  duty,  by  goods  falling  on  him  from  a  crane  fixed  over  a 
doorway  under  which  he  was  passing:  no  explanation  was  given  of 
the  cause  of  the  goods  falling :  and  it  was  held  by  Channell,  B.,  and 
Pigott,  B.,— following  Byrne  v.  Boadle,  2  Hurlst.  k  Colt.  722, f— that 
it  was  for  the  defendants  to  show  that  the  accident  was  not  the 
result  of  negligence  on  their  part,  and  not  for  the  plaintiff  to  make 
out  that  it  was;  Martin,  B.,  ^holding  the  contrary,  upon  the  r^^oA 
authority  of  Hammack  v.  White,  11  C.  B.  N.  S.  688,  694.  L  ^^^ 
The  special  Act,  no  doubt,  empowered  the  defendants  to  lay  down 
their  rails  in  the  manner  they  did:  but  that  does  not  exonerate 
tbem  from  the  duty  of  guarding  against  unnecessary  inconvenience 
and  danger  to  the  public.  Some  means  should  be  taken,  either  by 
keeping  the  gates  locked  or  placing  a  person  to  warn  the  public  when 
a  train  is  coming :  and  this  was  more  especially  requisite  at  the  spot 
in  question,  which  was  proved  by  the  witnesses  to  be,  from  the  con- 
struction of  the  line,  and  the  obstructions  upon  it,  more  than  com- 
monly dangerous.  A  swing-gate  like  this,  which  a  child  might  push 
open,  was  no  protection  at  all.  The  statutory  duty  imposed  upon 
railway  Companies  by  the  2  &  8  Vict.  c.  46  is  not  repealed  by  the  8  & 
9  Yict.  c.  20.  The  47th  section  of  the  last-mentioned  Act,(a)  it  is 
true,  in  terms  applies  *to  *'  any  turnpike-road  or  public  carriage-  pgan 
road;"  but  a  carriageway  includes  a  footway,  and  foot-passen-  ^ 
gers  are  entitled  to  the  same  protection.  [Erle,  C.  J. — We  cannot 
lay  it  down  as  a  general  rule  that  a  railway  Company  must  in  all  cases 
have  a  gate  or  a  porter  at  every  part  of  their  line  where  a  foot- way  is 
crossed  on  a  level.]  In  Fawcett  v.  The  York  and  North  Midland 
Railway  Company,  16  Q.  B.  610,  the  facta  were  these: — The  York 
and  North  Midland  Railway  crossed  a  highway  on  a  level,  and  there 
were  gates  across  each  end  of  the  road  where  it  intersected  the  line  of 
railway :  the  plaintiff's  horses  strayed  from  his  field  into  the  highway, 
through  the  gates  (which  were  open)  on  to  the  railway,  and  were  m 
consequence  there  killed  by  a  train :  and  it  was  held  that  by  the 

(a)  Which  enacts,  that,  "  if  the  railway  erots  any  tnrnpike-road  or  piiblie  carriagiwroad  on  a 
level,  the  company  shall  erect  and  at  all  times  maintain  good  and  sofficicnt  gates  across  siieh 
road  on  each  side  of  the  railway  where  the  same  shall  eommnnieate  therewith,  and  fhaU  emplqy 
proper  persons  to  open  and  shut  snob  gates ;  and  snch  gates  sbaU  be  kepi  constantly  elosed 
scrou  such  road  on  both  sides  of  the  railway,  except  daring  the  time  when  horses,  cattle,  carts, 
or  eaniagea  passing  along  the  same  shall  have  to  cross  such  railway ;  and  snob  gfttes  shall  V« 
of  inch  dimensions  and  so  eonstmcted  as  when  elosed  to  fence  in  the  railway  and  prevent  cattle 
or  horses  passing  along  the  road  from  entering  upon  the  railway :  and  the  person  intnisttd 
with  the  can  of  raob  gates  shall  caase  the  same  to  be  elosed  as  soon  •■  raeb  bonesy  cattle,  carts. 
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statute  5  &  6' Vict.  c.  55,  s.  9,(a)  an  obligation  was  imposed  on  the 
Company  to  keep  the  gates  closed  as  well  against  cattle  straying  oa 
the  highway  as  against  cattle  travelling  thereon,(i)  and  that  the  plain- 
tiff was  entitled  to  recover  the  value  of  the  horses.  In  Marfell  v.  The 
South  Wales  Railway  Company,  8  C.  B.  N.  S.  525,  the  defendants 
were  the  owners  of  a  railway  and  also  of  a  tramway  which  for  some 
distance  ran  by  the  side  of  the  railway,  and  was  separated  from  it  by 
a  hedge  or  fence,  also  belonging  to  the  defendants,  down  to  a  point 
where  the  tramway  crossed  the  railway.  At  this  ^oint  the  Company 
♦oQll  ^^^  placed  swing-gates  to  separate  *the  tramway  from  the  rail- 
-'  way ;  but  these  were  seldom,  if  ever,  closed.  The  tramway 
was  used  by  the  public  for  drawing  coals  and  other  goods  in  tracks 
along  it  by  means  of  horses,  a  toll  being  paid  to  the  defendants  for 
its  use.  The  plaintiff's  servant  was  proceeding  along  the  tramway 
with  certain  horses  and  trucks,  when  one  of  the  horses,  alarmed  by 
the  noise  of  an  approaching  train,  swerved  on  to  the  railway,  and  was 
knocked  down  and  killed.  In  an  action  against  the  Company,  charging 
them  with  negligence  in  omitting  to  use  reasonable  or  proper  means 
to  prevent  their  engines  and  carriages  doing  damage  or  injury  to  per- 
sons lawfully  being  upon  and  using  the  tramway; — the  jury  having 
found  (as  here)  that  the  Company  were  guilty  of  negligence, — it  was 
held  by  Williams,  J.,  and  Byles,  J.  (Brie,  C.  J.,  dissenting)  that  the 
plaintiff  was  entitled  to  recover.  It  is  impossible  to  distinguish  that 
case  from  the  present. 

Bovillf  Q.  C,  and  Hannen,  in  support  of  the  rule. — It  is  scarcely 
possible  to  exaggerate  the  importance  of  this  question  to  railway 
Companies.  The  Legislature  having  conferred  upon  them  the  right 
to  cross  turnpike-roads  and  highways  on  a  level,  the  public  must 
know  that  the  use  of  the  way  is  thereby  rendered  more  dangerous, 
and  consequently  that  it  is  necessary  where  the  privilege  is  exer- 
cised to  use  greater  caution  in  crossing  the  line.  No  notice  could 
have  given  this  plaintiff,  who  resided  in  the  immediate  neighbour- 
hood, and  was  constantly  passing  and  repassing  to  and  from  his  work 
across  the  line,  more  information  than  he  already  possessed.  As  far 
as  concerns  a  footway,  there  can  be  no  obligation  or  duty  nor  any 
power  in  the  Company  to  place  an  obstruction  in  the  way.  They 
may  obstruct  carriageways  by  proper  gates,  but  not  footways.    To 
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require  the  Company  to  keep  a  man  at  *every  place  where  the 


railway  crosses  a  footpath,  would  be  onerous  in  the  extreme, 
and  utterly  impracticable.  Assaminff  that  the  2  &  8  Vict.  c.  45  and 
6  &  6  Vict.  c.  55,  8.  9,  are  not  repealed  by  the  8  &  9  Vict.  c.  20,  a,  47, 
they  relate  only  to  highways  for  carts  and  carriages.    There  was  no 

or  carriagM  ihaU  haT«  pavsed  through  the  lame,  under  a  peoaltj  of  40«.  for  eTory  de&alt 
therein :  Provided  alirayn  that  it  shall  he  lawful  for  the  Board  of  Trade  in  any  caee  in  which  tbey 
are  satisfied  that  it  will  he  more  oondaciva  to  the  pahlic  safety  that  the  gates  on  any  ^^^ 
crossing  over  any  svoh  road  shoald  be  kept  closed  across  the  railway,  to  order  that  sneh  fst«a 
■hall  he  kept  so  dosed,  instead  of  aorosa  the  road,  and  in  suoh  case  snch  gates  shall  be  kept 
constantly  closed  across  the  railway,  except  when  engines  or  carriages  passing  along  the 
railway  shall  have  occasion  to  cross  snch  road,  in  the  same  manner  and  under  the  like  penstty 
as  above  directed  with  respect  to  the  gates  being  kept  closed  across  the  road/' 

(a)  Which  redtes  the  2  A  8  Vict  c.  45,  and  which  is  substantially  re-enacted  by  the  8  A  9  Till 
e.  20,  e.  47. 

{b)  And  890  The  Bfidland  Bailvay  Company,  app.,  Daykia,,  resp.,  17  C.  B.  128. 
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common-law  duty  and  no  statutory  obligation  on  the  Company  to  do 
any  more  than  they  have  done.  And  the  plaintiff  himself  was  clearly 
negligent.  The  case  in  this  respect  very  much  resembles  that  of 
Cotton  V.  Wood,  8  C.  B.  N.  S.  668  (E.  C.  L.  R.  vol.  98),  where,  in  an 
action  for  alleged  negligence  in  driving  an  omnibus,  it  was  held  that 
the  Judge  was  not  justified  in  leaving  the  ^*ase  to  the  jury,  when  the 
plaintiff  ^s  evidence  is  equally  consistent  wi;n  the  absence  as  with  the 
existence  of  negligence  in  the  defendant. 

E&LS,  C.  J. — I  am  of  opinion  that  this  rule  should  be  discharged. 
I  am  fully  impressed  with  the  duty  of  the  Courts  not  to  impose  upon 
railway  Companies  burthens  larger  than  the  Legislature  has  intended 
that  they  should  bear:  and  I  do  not  mean  to  lay  it  down  as  a  rule 
that  they  are  bound  to  place  guards  wherever  a  footway  crosses  the 
line  on  a  level,  or  to  interfere  in  any  way  with  any  statutory  duties 
or  obligations  of  railway  Companies.  The  ground  upon  which  I 
decide  in  favour  of  the  plaintiff  on  this  occasion,  is,  that  the  great 
degree  of  risk  incurred  by  persons  exercising  their  public  rights  on 
this  particular  spot,  owing  to  the  large  number  of  trains  passing, 
daily,  the  sharpness  of  the  curve,  and  the  obstruction  of  the  view 
caused  thereby  and  by  the  adjacent  bridge,  should  have  induced  the 
Company  to  exercise  more  vigilance.  Under  all  the  circumstances,  I 
am  unable  to  say  that  the  Judge  was  bound  to  nonsuit  the  plaintiff. 

Btles,  J. — I  entirely  agree  with  my  Lord  in  *thinking   (■♦xoq 
that  this  rule  should  be  discharged, — confining  myself,  as  my    *■ 
Lord  has  done,  to  the  peculiar  circumstances  of  the  present  case. 

Kkatino,  J. — I  also  think  that  the  peculiar  danger  of  the  spot  in 
question  called  for  the  exercise  of  greater  caution  on  the  part  of  the 
company  than  was  shown. 

Montague  Smith,  J. — The  frequency  of  the  trains  and  the  other 
circumstances  referred  to  called  for  more  vigilance  than  the  Company 
seem  to  have  exercised.  Bule  discharged. 
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The  defendaot,  to  un  aotion  against  bim  m  Ui«  aeeeptor  of  oertain  bUIs  of  exohaoge,  pleaded  a 
eom  position -deed  under  s.  102  of  the  Bankruptcy  Act,  18A1,  by  which,  reciting  that  be  wai  in- 
debted to  hi§  creditors  in  diren  soma  of  money,  and  particularly  to  the  parties  uf  the  third  part 
in  Uie  eereral  eumt  eet  opposite  to  their  nanaes  in  the  sehednle,  and,  being  unable  to  pay  tbem 
all  in  full,  had  agreed  to  execute  an  assignment,  he  conreyed  all  his  estate  and  effects  to 
trustees  in  trust  for  distribution  amongst  oil  hie  creditor*.  Then  esme  a  covenant  by  the  partite 
of  the  third  part  not  to  sue  the  debtor,  and  that,  if  any  of  them  should  do  so,  the  debtor  should 
be  and  he  was  thereby  "  acquitted,  exonerated,  and  for  ever  discharged  of  and  from  all  actions, 
suits,  debt*f  and  demande  whatsocTer,  of  the  ereditor  by  whom  he  should  be  so  sued,  and  tboee 
presents  might  be  pleaded  in  bar  thereto  as  effeetnally  as  a  release  under  the  hands  and  teals  of 
the  creditors  might  or  eonld  be  i** — 

Held,  that,  if  this  clause  by  force  of  the  Bankruptcy  Act  applied  to  non-assenting  oreditors, 
it  was  unreasonable,  and,  if  it  did  not,  there  was  no  release  by  them,  and  therefore,  in  either 
ricw,  it  eould  not  be  pleaded  in  bar  to  an  action  by  a  non-assenting  ereditor. 

This  was  an  action  by  the  plaintiff,  the  endorsee,  against  the  de- 
fendant, as  the  acceptor  of  several  bills  of  exchange,  for  270i,  280/., 
450^.,  and  2007.  respectively ;  with  a  count  upon  an  account  stated. 

The  defendant  pleaded, — thirdly,  that,  after  the  accruing  of  the  said 
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causes  of  action  in  the  declaration  mentioned,  and  after  tbe  11th  of 
October,  1861,  and  after  the  commencement  of  this  suit,  and  before 
*5941   ^^®  *plaiDtiff  declared  therein,  the  defendant,  being  a  debtor 

^  unable  to  meet  his  engagements,  within  the  meaning  of  the 
Bankruptcy  Act,  1861,  a  deed  was  made  and  entered  into  between 
the  defendant  of  the  first  part,  and  certain  parties,  trustees,  therein 
mentioned,  of  the  second  part,  and  certain  creditors  of  the  defendant 
of  the  third  part,  relating  to  the  defendant's  debts  and  liabilities,  and 
his  release  therefrom,  the  same  being  a  deed  executed  by  the  trustees, 
and  by  certain  creditors  of  the  defendant,  and  by  the  defendant,  being 
such  debtor,  within  the  true  intent  and  meaning  of  the  Bankruptcy 
Act,  1861,  and  which  said  deed,  without  the  schedule  thereunder  writ- 
ten, was  in  the  words  and  figures  following,  that  is  to  say, — "This 
indenture  made  the  29th  of  February,  1864,  between  George  Wyatt, 
of,  &c.,  builder  (hereinafter  styled  debtor),  of  the  first  part,  Thomas 
Parker,  of,  &c.,  William  Hancock,  of,  &o.,  and  Charles  Richardson,  of, 
&c.  (hereinafter  styled  trustees),  of  the  second  part,  and  the  several 
other  persons  whose  names  and  seals  are  hereunto  subscribed  and  affixed  in 
the  schedule  hereunder  written^  being  creditors  of  the  said  debtor  in 
their  own  right  solely,  or  in  copartnership  with  others,  of  the  third 
part:  Whereas,  the  said  debtor  is  indebted  unto  his  creditors  in  divers 
sums  of  money,  and  particularly  unto  the  said  several  parties  hereto 
of  the  third  part  in  the  several  sums  of  money  set  opposite  their 
respective  names;  and,  being  unable  to  pay  all  his  creditors  in  full, 
he  has  agreed  to  execute  the  assignment  hereinafter  contained: 
Kow,  this  indenture  witnesseth,  that,  m  consideration  of  the  sum  of 
55.,  &c.,  he  the  said  debtor  doth  hereby  grant,  bargain,  sell,  convey, 
assign,  transfer,  and  set  over  to  the  said  trustees,  their  heirs, 
executors,  administrators,  and  assigns,  all  the  freehold  and  lease- 
hold estates  wheresoever,  and  all  and  every  the  stock  in  trade,  wares, 
^o9ol  ^^^^h^n^ise,  ^fixtures,  household  and  other  goods,  chattels  of 

^  every  description,  sum  and  sums  of  money,  debts  due  and  owing, 
ready  moneys,  and  securities  for  money,  books,  papers,  writings,  and 
all  other  the  real  and  personal  estate  and  effects  whatsoever  and 
wheresoever  of  him  the  said  debtor,  except  tbe  wearing  apparel  of 
himself  and  family ;  and  all  the  estate,  right,  title,  interest,  benefit, 
6}aim,  and  demand  of  the  said  debtor  of,  in,  to,  or  out  of  the  same 
respectively,  To  have,  hold,  receive,  and  take  the  same,  and  all  bene- 
fit thereof,  unto  the  said  trustees,  their  heirs,  executors,  administra- 
tors, and  assigns.  Upon  trust  with  all  convenient  speed  absolutely  to 
sell  and  dispose  of  all  the  said  trust-estate  and  effects  in  their  nature 
saleable,  either  by  public  auction  or  private  contract,  and  either 
together  in  one  lot,  or  otherwise,  for  the  best  price  or  prices  and 
most  money  that  can  be  obtained  for  the  same,  with  power  to  sell  the 
same  on  credit  to  any  person  or  persons  whomsoever  with  or  without 
Security  as  they  may  think  proper,  and  to  assign  and  convey  the  same 
accordingly,  and  to  collect  and  receive  all  the  debts  and  sums  of 
money  due  and  owing  to  the  said  debtor,  and  stand  possessed  of  the 
fnoney  arising  therefrom  ana  under  these  presents,  upon  the  trusts 
hereinafter  mentioned:  And  the  said  debtor  doth  hereby  make, 
ordain,  constitute,  and  appoint  the  said  trustees  his  attorneys,  &a,  ac 
And  it  is  hereby  declared  that  the  said  trustees,  tlieir  executors  or 
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administrators,  shall  stand  possessed  of  the  moneys  which  shall  arise 
or  be  received  under  these  presents,  in  trust,  after  payment  and  reten- 
tion  of  all  costs,  charges,  and  expenses  which  shall  have  been  and  may 
he  incurred  in  or  about  the  preparation  of  these  presents,  and  the 
execution  of  the  trusts  and  powers  hereof,  to  pay,  divide^  and  distribute 
tlie  residue  of  the  said  mo^ieys  unto  and  amongst  all  and  every  the  credit- 
ors  tf  *the  said  debtor,  their  executors,  administrators,  and  r4.^o^ 
assigns,  respectively,  in  a  rateable  proportion,  without  any  '- 
preference,  and,  in  case  of  any  surplus,  to  pay  the  same  to  the  said 
debtor,  his  executors,  administrators,  or  assigns:  Provided  always 
that  the  said  trustees  and  trustee  for  the  time  being  may,  if  they  or 
he  shall  think  fit,  require  any  person  claiming  to  be  a  creditor  of 
the  said  debtor  to  prove  his  debt  by  statutory  declaration,  or  other- 
wise, in  such  manner  as  is  required  by  the  law  of  bankruptcy:  Pro- 
vided that,  notwithstanding  anything  herein  contained,  any  creditor 
at  the  time  of  executing  or  assenting  to  these  presents  having  for  his 
demand  or  any  part  thereof  any  specific  lien  or  security,  or  the  surety- 
ship of  any  person,  may  assent  to  and  execute  these  presents  without 
prejudice  thereto:  Anof  the  said  debtor  doth  hereby,  for  himself,  his 
heirs,  executors,  and  administrators,  covenant,  promise,  and  agree  to 
and  with  the  said  trustees,  their  executors  and  administrators,  that  he, 
the  said  debtor,  shall  and  will  to  the  best  of  bis  power  forthwith  make 
and  deliver  a  true  and  exact  account  in  writing  of  all  his  estate  and 
effects,  and  aid  and  assist  the  said  trustees  in  the  management  of  the 
affairs  of  the  said  trust-estate,  and  shall  not  receive  or  intermeddle 
with  any  of  the  said  estate,  but  confirm  and  allow  all  and  whatsoever 
the  said  trustees  shall  lawfuUv  do  or  cause  to  be  done  in  or  about  the 
premises :  And  it  is  hereby  agreed  and  declared  that  it  shall  be  lawful 
ibr  the  said  trustees  to  employ  the  said  debtor  or  any  other  person  or 
persons  in  winding  up  the  said  trust-estate  and  premises,  and  in  col- 
lecting, getting  in,  and  disposing  of  the  same,  or  any  part  thereof,  and 
to  allow  to  the  said  debtor  or  any  other  person  or  persons  out  of  the 
said  trust-estate,  moneys,  and  premises,  such  sum  and  sums  as  to  the 
said  trustees  shall  seem  proper :  And  the  said  several  persons  parties 
hereto  of  the  third  part,  in  ^consideration  of  the  premises,  do  r^^gj 
hereby  for  themselves  severally  and  respectively,  and  for  their  ^ 
several  and  respective  heirs,  executors,  administrators,  and  partners, 
covenant  and  agree  with  and  to  the  said  debtor,  his  heirs,  executors, 
and  administrators,  that  they  the  said  parties  hereto  pf  the  third  pari 
shall  not  nor  will  at  any  time  hereafter  sue,  arrest,  attach,  take  in 
execution,  or  otherwise  impede  or  encumber  the  said  debtor  in  any 
manner  on  account  of  their  said  several  debts;  and  that,  if  any  of  them 
should  do  so,  contrary  to  the  intent  and  meaning  of  these  presents, 
that  then  the  said  debtor,  his  heirs,  executors,  and  administrators 
shall  be  and  are  and  is  hereby  declared  to  be  clearly  acquitted,  exon- 
erated, and  for  ever  discharged  of  and  from  all  actions,  suits,  debts,  and 
demands  whatsoever  of  the  creditor  or  creditors  by  whom  they  or  he 
shall  be  so  sued,  arrested,  attached,  taken  in  execution,  or  otherwise 
impeded  or  encumbered,  and  these  presents  may  be  pleaded  in  bar 
thereto  as  effectually  as  a  release  under  the  hands  and  seals  of  such 
creditors  respectively  for  that  purpose  might  or  could  be :  Provided 
always  and  it  is  hereby  agreed  that  if  it  shall  at  any  time  hereafter 
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appear  that  the  said  debtor  has  concealed  any  portion  or  portions  of 
his  estate  and  eflfects,  or  if  he  shall,  when  required  by  the  said  trustees, 
their  executors  or  administrators,  refuse  or  neglect  to  deliver  upon 
solemn  declaration  such  statement  in  writing  of  all  his  estate  and  effects 
as  aforesaid,  immediately  thereupon  and  from  thenceforth  the  covenant 
on  the  part  of  the  said  several  creditors  not  to  sue  him  the  said  debtor 
for  the  amount  of  their  respective  debts  lastly  hereinbefore  contained, 
shall  cease  and  be  no  longer  binding,  and  it  shall  be  lawful  for  the 
said  several  creditors  forthwith  to  sue  for  the  full  amount  of  their 
♦  ""Qftl  respective  debts  or  for  such  parts  ^thereof  as  they  shall  not 
^  •'  actually  have  received  by  virtue  of  the  trusts  hereinbefore 
declared :  Provided  always  that  the  said  trustees  shall  be  at  liberty  to 
make  all  fair  and  usual  charges  for  all  such  matters  and  things  as 
may  be  done  by  them  relative  to  the  said  trust-estate,  and  shall  not 
be  charged  with  or  accountable  for  any  moneys  or  effects  other  th«in 
such  as  shall  actually  come  to  their  hands  by  virtue  of  these  presents, 
nor  with  or  for  any  loss  or  damage  which  may  happen  in  or  about  the 
execution  of  the  trusts  aforesaid  without  their  wilful  neglect  or 
default.  In  witness,"  &c.  Averment,  that  all  conditions  mentioned 
in  the  said  Act  in  that  behalf  were  observed,  and  all  things  were  done 
and  happened,  so  as  to  render  the  said  deed  a  valid  deed  within  the 
Bankruptcy  Act,  1861,  and  so  as  to  render  the  same  as  valid,  eflectaal, 
and  binding  on  all  the  creditors  of  the  defendant,  including  the  plain- 
tiff, as  if  he  was  a  party  to  and  had  duly  executed  the  same;  and  a 
majority  in  number  representing  three-fourths  in  value  of  the  credit- 
ors of  the  defendant  whose  debts  respectively  amounted  to  lOt  and 
upwards,  in  writing  assented  to  and  approved  of  the  said  deed ;  and 
the  said  trustees  appointed  by  the  said  deed  executed  the  same;  and 
the  execution  of  the  said  deed  by  the  defendant  was  attested  by  an 
attorney ;  and,  within  twenty-eight  days  after  the  execution  of  the  said 
deed  by  the  defendant,  the  same  was  produced  and  left  (having  been 
first  duly  stamped)  at  the  office  of  the  chief  registrar  in  bankruptcy, 
for  the  purpose  of  being  registered  ;  and,  together  with  the  said  aeed, 
there  was  delivered  to  the  said  chief  registrar  such  affidavit  and  cer- 
tificate as  by  the  Bankruptcy  Act,  1861,  is  in  that  behalf  required; 
and  such  deed  before  registration  bore  such  ordinary  and  ad  valorem 
.^"QQ-i  Stamps  as  in  the  said  last-mentioned  ^statute  is  provided ;  and, 
^  immediately  on  the  execution  of  the  said  deed  by  the  defend- 
ant, possession  of  all  the  property  comprised  therein  of  which  the 
defendant  could  give  or  order  possession,  was  given  to  the  said 
trustees;  and  the  said  deed  was  within  twenty -eight  days  from  and 
after  the  execution  thereof  by  the  defendant  duly  registered  in  the 
Court  of  Bankruptcy,  and  notice  of  the  filing  and  registration  of  the 
said  deed  was  duly  given  as  required  by  the  said  statute,  and  a  cer- 
tificate of  the  filing  and  registration  of  the  said  deed  under  the  hand 
of  the  chief  registrar  and  the  seal  of  the  Court  of  Bankruptcy  was  duly 
granted  to  the  defendant;  and  at  the  time  of  the  execution  of  the  said 
deed  as  aforesaid  the  plaintiff'  was  a  creditor  of  the  defendant  in  respect 
of  the  claim  herein  pleaded  to,  within  the  meaning  of  the  Bankruptcy 
Act,  1861 ;  and  all  things  had  been  done  and  had  happened  to  cause 
the  sud  deed  to  be  and  enure,  and  the  same  was  and  is,  a  release  to 
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tbe  defendant  of  and  from  the  said  claim  of  the  plaintiff  in  the  intro- 
ductory part  of  this  plea  mentioned. 

The  plaintifif  demurred  to  the  third  plea,  the  ground  of  demurrer 
stated  in  the  margin  being,  ''  that  the  composition-deed  is  not  a  valid 
deed  under  the  Bankruptcy  Act,  1861,  so  as  to  bind  non-assenting 
creditors."     Joinder. 

He  also  replied  to  the  third  plea,  that  the  respective  amounts  of 
the  debts  due  to  the  creditors  parties  to  the  said  deed  of  the  third 
part,  were  by  the  said  deed  admitted,  by  the  same  being  on  the  said 
deed  set  opposite  to  their  respective  names,  as  stated  in  the  said  deed, 
without  being  proved  by  statutory  declaration  or  otherwise  in  such 
manner  as  is  required  by  the  law  of  bankrt  ptcy,  while  the  amount 
of  the  debt  due  to  the  plaintift'  was  not  so  cr  in  any  other  manner 
*admitted ;  and  so  the  plaintiff  said  that  he  was  not  by  the  said  r«gAA 
deed  put  on  a  footing  of  equality  with  the  other  creditors.  *■ 

The  defendant  took  issue  on  the  above  replication,  and  also  demur- 
red thereto,  the  ground  of  demurrer  stated  in  ihe  margin  being  "that 
it  does  not  appear  from  the  said  deed  that  the  plaintiff  was  not  by  the 
said  deed  put  on  a  footing  of  equality  with  the  other  creditors,  and 
that  no  such  consequence  as  is  in  the  said  replication  in  that  behalf 
alleged  necessarily  follows  from  the  terras  of  the  said  deed  and  the 
true  construction  of  the  provisions  thereof."    Joinder. 

J,  Brown,  Q.  C,  for  the  plaintiff.(a) — The  deed  relied  on  as  a  bar 
to  the  further  maintenance  of  the  action,  is  a  deed  between  the  debtor 
of  the  first  part,  ^trustees  of  the  second  part,  and  scheduled  r^^ni 
creditors  of  the  third  part.  It  recites  that  the  debtor  was  ^ 
indebted  to  Aw  creditors  in  divers  sums  of  money,  and  particularly  to 
the  parties  of  the  third  part  in  the  several  sums  set  opposite  to  their 
names  in  the  schedule, — a  distinction  being  drawn  throughout  between 
*' creditors"  and  "creditors  parties  to  the  deed," — and,  being  unable  to 
pay  them 'all  in  full,  had  agreed  to  execute  an  assignment.  The 
debtor  then  assigns  all  his  estate  and  effects  to  the  trustees,  in  trust 
for  distribution-  amongst  all  his  creditorSy  not  merely  those  whose  debts 
are  mentioned  in  the  schedule.  Then  comes  the  important  covenant, 
— a  covenant  by  the  parties  of  the  third  part  not  to  sue  the  debtor,  and 
that^  if  any  of  them  did  sue,  the  debtor  should  be  discharged  of  his 
debt,  and  the  deed  might  be  pleaded  in  bar  as  effectually  as  a  release 
under  seal.  The  first  objection  to  this  deed,  is,  that  the  covenant  not 
to  sue  is  confined  to  the  scheduled  creditors, — the  parties  of  the  third 
part.     [Bylbs,  J. — Is  the  release  a  necessary  jmrt  of  the  deed  ?]     To 

{ft)  Tbe  pointa  marked  for  Argament  on  the  part  of  the  plaintiff  were  aa  followi : — 

'*  1.  That  tbe  deed  relied  npon,  and  net  out  in  the  defendant's  third  plea,  is  not  binding  npon 
the  plaintiff,  be  not  having  ezeonted  the  same : 

**2.  That  tbe  deed  is  not  a  binding  deed  of  arrangement  npon  non-assentient  creditors, 
within  the  meaning  of  the  192d  section  of  the  Banltniptcy  Act,  1861,  and  therefore  shows  no  de- 
fence to  tbe  action : 

"3.  That  the  deed  contains  unreasonable  clauses,  covenants,  and  provisions,  which  create  an 
inequality  among  tbe  creditors ;  for  example,  tbe  clauses  admitting  tbe  debts  of  executing 
creditors,  and  empowering  the  trustees  to  require  proof  of  other  debts  by  statutory  declaration 
or  otherwise,  as  in  bankruptcy;  and  tbe  clause  discharging  the  defendant  from  tbe  debts  of 
ereditont  who  may  sue  him,  and  making  the  deed  a  'rar  to  an  action  ;  and  tbe  provision  which 
makes  the  powers  of  the  trustees  pass  to  their  exec /tors  and  administrators : 

'*4.  That  the  covenant  not  to  sue  tbe  defendant  only  applies  to  those  creditors  who  executed 
the  deed,  and  is  unreaaonable  if  it  applies  to  any  others." 
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make  a  good  plea  in  bar,  it  is  essential  that  there  should  be  either  a 
release  or  a  covenant  not  to  sue :  Eyre  v.  Archer,  16  C.  B.  N.  S.  638 
(E.  0.  L.  R.  vol  111).  Legg  v,  Cheesebrough,  5  C.  B.  N.  S.  741  (E.  C. 
L.  B.  vol.  94),  is  precisely  in  point.  There  to  an  action  against  them  as 
the  acceptors  of  a  bill  of  exchange,  the  defendants  pleaded  a  plea 
founded  upon  a  deed  of  arrangement  made  by  the  defendants  with  their 
creditors,  under  the  224th  section  of  the  Bankrupt  Law  Consolidatioa 
Act,  1849  (12  &  13  Vict.  c.  106).  which  had  not  been  signed  by  the 
plaintiff,  but  which  was  said  on  the  part  of  the  defendants  to  be  never- 
theless binding  on  him  by  reason  of  its  being  executed  by  six-sevenths 
in  number  and  value  of  their  creditors.  The  instrument  was  not  a 
*fi091    co'^P^sition-deed  ;(a)  *but  it  contained  a  clause  by  which  each 

^  of  the  creditors  parties  to  or  bound  by  the  deed  covenanted  not 
to  sue,  impede,  or  molest  the  defendant ;  and  then  followed  anotlier 
clause,  to  the  effect,  that,  if  any  creditor  by  whom  or  on  whose  behalf 
ilie  deed  should  have  been  actually  executed  should  act  contrary  to  that 
covenant,  the  defendants  should  be  absolutely  discharged  from  all 
claims  and  demands  both  at  law  and  in  equity  by  such  creditor.  It 
was  held  that  this  latter  clause  was  not  binding  upon  the  plaintiff, — it 
being  in  its  nature  merely  personal  to  the  individual  creditors  who 
chose  to  sign  the  deed,  and  inapplicable  to  the  creditors  in  general. 
Willes,  J.,  in  delivering  the  judgment  of  the  Court,  after  referring  to 
Gibbons  v.  Vouillon,  8  C.  B.  483  (E.  C.  L.  B.  vol.  65),  to  show  that 
the  clause  in  question  rendered  the  deed  operative  as  a  defeasance 
pleadable  in  bar  to  an  action  brought  by  a  creditor,  says:  '^Tbe 
distinction  is  carefully  made  by  the  language  of  the  instrument, 
between  such  creditors  as  are  to  be  bound  by  the  deed  and  such  as 
actually  execute  it.  As  to  the  former,  the  deed  is  so  worded  that  they 
do  no  more  than  covenant  not  to  sue.  But,  as  to  the  latter,  the 
bringing  an  action  is  to  amount  to  a  defeasance.  It  was  argued, 
however,  on  the  part  of  the  defendants,  that  such  a  distinction  is 
precluded  bv  the  language  of  the  224th  section,  which  says  that  every 
such  deed  shall  be  as  effectual  and  obligatory  in  all  respects  on  all  the 
creditors  who  shall  not  have  signed  such  deed  '  as  if  they  had  actually 
signed  the  same.'  On  the  other  hand,  it  was  contended  that  the  clause 
in  question  was  in  its  very  nature  merely  personal  to  the  individual 
creditors  who  chose  to  sign  the  deed,  and  inapplicable  to  the  creditors 
in  general.  We  are  of  that  opinion.  The  expression  so  much  relied 
upon  by  the  defendants  is  used  only  to  describe  the  operation  and  effect 
*8031   ^^  ^^^  ^power  given  to  the  majority  of  the  creditors  to  bind  the 

-'  minority,  when  the  intention  to  exercise  that  power  is  expressed 
in  apt  words,  and  not  with  the  view  of  restraining  or  expanding  the 
proper  meaning  of  the  words  which  have  actually  been  used.  We 
give  the  language  relied  upon  full  effect,  by  holding  that  those  pro- 
visions  of  the  deed  which  appear  by  the  language  used  to  have  heen 
intended  by  the  debtor  and  the  creditors  who  sign,  to  bind  the  dis- 
senting creditors,  shall  bind  them  ;  whilst  those  which  appear  by  the 
language  used  to  have  been  intended  to  bind  the  creditors  who  *  actu- 
ally' sign  only,  and  not  the  dissenting  creditors,  shall  not  bind  snch 
creditors."  [Bylks,  J. — There  tiie  property  remained  in  the  debtor.] 
Yes.  In  the  judgment  the  Court  refer  to  Mucnaught  v.  Bussell,  1 
Hurlst.  &  N.  611,t  where  Polloclv,  (J.  B.,  says :  '^It  was  objected  that 

(a)  It  wad  a  dcul  <•*   i  s  >  >         -  ip. 
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there  was  a  provision  set  oat  relating  to  creditors  not  proceeding  at 
law  for  their  debts.(a)  which  was  unreasonable,  and  which  a  creditor 
ought  not  to  be  required  to  enter  into.  We  were  at  first  much  struck 
with  this  objection ;  but,  upon  consideration,  we  think  it  is  not  fatal 
to  the  plea.  It  is  expressly  confined  to  the  creditors  who  are  parties 
to  the  deed.  The  plaintiffs  are  in  no  way  bound  by  it :  tliey  became 
affected  by  reason  of  six-sevenths  of  the  creditors  having  executed  the 
deed;  ana  we  do  not  think  that  it  is  of  any  material  consequence  to 
them  that  the  six-sevenths  who  have  signed  have  entered  into  a  cove- 
nant which  may  impose  a  hardship  upon  them;  this  was  a  matter  for 
their  consideration,  and  the  plaintiff  is  in  no  way  injured  by  their 
voluntarily  choosing  to  take  this  obligation  upon  them."  Mr.  Com- 
missioner Holroyd,  before  whom  this  question  was  raised  in  Ex 
parte  Smith,  In  re  Wyatt,  12  W.  R.  692,  *upon  this  very  r#gA4 
deed,  said :  "  The  main  question  here  arises  with  regard  to  the  *• 
construction  to  be  put  upon  the  covenant  not  to  sue.  The  question  is, 
whether  it  is  binding  upon  dissenting  as  well  as  upon  assenting  cre- 
ditors. Now,  I  certainly  think  that  the  covenant  is  binding  upon 
assenting  creditors  only.  The  197th  section  of  the  Bankruptcy  Act, 
1861,  coupled  with  the  cases  of  Macnaught  v.  Russell  and  Legg  t;. 
Cheesebrough,  are  to  my  mind  conclusive  upon  the  matter.  I  am 
of  opinion,  therefore,  that  the  covenant  is  binding  on  those  creditors 
only  who  execute  the  deed,  and  I  do  not  think  the  question  of  ine- 
quality of  distribution  arises  at  all.  In  Dell  v.  King,  2  Hurlst.  &  Colt. 
84,t  the  clauses  were  much  more  extended,  and  included  all  the  cre- 
ditors of  the  debtor."  If  the  covenant  not  to  sue  extended  to  non- 
executing  creditors,  it  clearly  would  be  unreasonable.  That  was 
expressly  decided  in  Dell  v.  King,  2  Hurlst.  .&  Colt.  84  ;t  Ipstones 
Park  Iron  Ore  Company  v.  Pattison,  2  Hurlst.  &  Colt.  828.t  It  is 
competent  to  parties  to  bargain  as  they  will:  but  non-assenting  cre- 
ditors are  not  necessarily  bound.  [Byles,  J. — In  Dell  v.  King,  the 
deed  was  held  bad,  on  the  ground  that  the  assenting  creditors  had  no 
right  to  preclude  non -assenting  creditors  from  contesting  its  validity. 
In  Hidson  v.  Barclay,  8  Hurlst.  &  Colt.  9,t  the  covenant  not  to  sue 
professed  to  bind  **  the  creditors  of  the  debtor  who  should  have  exe- 
cuted or  otherwise  acceded  to  or  were  bound  by  those  presents ;"  and 
it  was  held  to  be  unreasonable  and  void.  This  judgment  was  reversed 
in  the  Exchequer  Chamber,  3  Hurlst.  k  Colt.  361.t  But,  in  delivering 
the  judgment  of  that  Court,  Blackburn,  J.,  said :  "  A  simple  release 
by  a  creditor  given  to  a  debtor  discharges  all  sureties  and  co-debtors, 
and  it  is  therefore  in  general  inexpedient  to  insert  a  simple  release  in 
a  composition-deed.  *But  a  covenant  not  to  sue  the  debtor,  except 
in  so  far  as  may  be  necessary  for  the  purpose  of  enforcing  r»gQK 
remedies  against  others,  only  bars  the  covenantor  from  suing  *■ 
for  himself,  but  does  not  discbarge  sureties  or  co-contractors.  It 
has  the  operation  of  a  release  so  far  as  it  is  expedient  in  a  compo- 
sition-deed to  release  the  debtir,  and  no  further;  and  it  is  therefore, 
as  we  think,  a  proper  and  reasonable  provision  to  insert  in  a  deed 
relating  to  the  debts  and  liabilities  of  a  debtor,  and  his  release  there- 
from. We  are  not  to  be  understood  as  in  any  way  overruling  the 
decision  in  Dell  v.  King,  that  a  covenant  not  to  sue,  with  a  provision 

(a)  SabsUntiallj  the  same  as  the  covenant  here. 
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that  the  creditor  infringing  that  covenant  shall  forfeit  all  benefit  under 
the  com  position-deed,  goes  too  far.  We  decide  the  present  point  in 
favour  of  the  defendant,  because  we  construe  the  eighth  covenant  in 
this  deed  as  amounting  to  a  siniple  covenant  not  to  sue  except  so  far 
as  is  necessary  to  prevent  the  discharge  of  third  parties,  and  no  more.'' 
Then,  the  schedule  debts  are  admitted,  but  non-assenting  creditors  are 
to  be  called  on  to  prove  their  debts  bv  statutory  declaration  before 
they  can  derive  any  benefit  under  the  deed.  This  is  clearly  unequal. 
Sykes  (with  whom  was  Mellish,  Q.  C),  for  the  defendant.(a) — A  dis- 
tinction has  always  been  drawn  between  those  who  are  bound  by  the 
♦ftOAl  ^®^  ^^^  those  bound  by  virtue  of  the  Act  of  Parliament. 
^^^^  Glapham  v.  Atkinson,*  4  Best  &  Smith  722  (in  error,  730),  and 
numerous  other  cases,  have  held  that  a  deed  which  complies  with  all 
the  conditions  contained  in  the  192d  section  of  the  Bankruptcy  Act, 
*An7i   ^8^1»  is  ^  good  defence  to  an  ^action.    There  is  nothing  in  the 
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deed  now  in  question  which  is  repugnant  to  those  provisions, 


(a)  Th«  poinU  marked  for  argument  on  the  part  of  the  defendant  were  as  foUowe  :— 

"1.  That  the  deed  eet  out  in  the  third  plea  appeare  on  the  faoe  of  it  to  be  for  theeqasl 
benefit  of  all  the  ereditors  of  the  defendanti  and  ii  anob  as  to  enable  aU  the  creditors  of  the 
defendant  to  avail  themselves  of  it : 

**  2.  That  the  said  deed  is  a  ralid  deed  within  the  192d  section  of  the  Bankruptcj  Act,  1S6I, 
and  binding  on  all  the  creditors  of  the  defendant  (including  the  plaintiff),  as  if  thej  had  beta 
parties  to  and  had  daly  executed  the  same : 

**  3.  That,  by  the  said  deed,  it  is  expresslj  provided  that  the  said  trustees  may,  if  they  skiU 
think  fit,  require  any  person  claiming  to  be  a  creditor  of  the  said  defendant  to  prove  his  debt  by 
Statutory  declaration  or  otherwise,  in  such  manner  as  is  required  by  the  law  of  bankruptcy ;  that 
this  proviso  applies  to  any  creditor,  whether  be  has  executed  the  deed  or  not ;  and  that  there- 
fore the  plainitS*  was  not  put  on  any  footing  of  inequality  with  the  other  ereditors  who  exeeaied 
the  deed,  by  its  being  recited  in  the  said  deed  that  the  defendant  was  indebted  unto  the  sevenl 
parties  thereto  of  the  third  part  in  the  several  sums  of  money  set  opposite  their  respective  namm 
in  the  schedule  thereunder  written,  as  they  might  have  been  called  upon  by  the  said  trustees  te 
prove  their  debts  according  to  the  said  proviso,  notwithstanding  the  said  recital  in  the  said  deed: 

"  4.  That  there  is  nothing  unreasonable  in  the  proviso  that  the  trustees  may  require  a  erediter 
to  prove  his  debt  by  statutory  declaration  or  otherwise  in  such  manner  as  is  required  by  Um  lav 
of  bankruptcy. 

"  5.  That  the  plaintiff  might  at  any  time  have  come  in  and  executed  the  said  deed,  and  bad 
his  name  and  the  amount  of  his  debt  inserted  in  the  schedule  of  the  said  deed,  in  the  same  maoner 
as  the  other  creditors  of  the  defendant  who  execoted  the  deed :  and  that  no  distinction  is  drava 
in  the  said  deed  between  the  ereditors  of  the  defendant  who  executed  it  and  those  who  did  not; 
but  that  the  said  deed  wa«  intended  to  apply  to,  and  does  apply  to,  all  the  creditors  of  tbs 
defendant,  whether  they  executed  the  said  deed  or  not : 

**  6.  That  the  covenant  by  the  creditors  contained  in  the  ssJd  deed,  not  to  sue  the  defieodant, 
dsc,  and  that,  if  any  of  them  should  do  so  contrary  to  the  said  covenant,  the  defendant  sboald 
be  exonerated  and  discharged  of  and  from  all  actions,  suits,  claims,  and  demands  of  the  creditor 
or  creditors  by  whom  he  should  be  so  sued,  dtc,  and  that  the  said  deed  might  be  pleaded  in  bar 
thereto  as  effectually  as  a  release  under  the  hands  and  seals  of  such  creditors  respectively  for  thst 
purpose  might  or  could  be,  renders  the  deed  operative  as  a  dt/eatanee  pleadable  in  bar  to  anj 
action  brought  by  any  creditor  of  the  defendant;  that  such  clause  was  intended  to  be  bindiDg, 
and  is  binding  on  all  the  crtditon  of  the  defendant,  and  is  binding  on  the  plaintiff,  notwitfe- 
standing  he  did  not  execute  the  said  deed : 

''  7.  That  such  last-mentioned  clause  is  not  unreasonable,  and  does  not  render  the  said  deed 
Toid,  as  it  only  enables  the  defendant,  in  case  of  his  being  sued  by  any  of  bis  creditors,  to  plead 
the  said  deed  in  bar  as  a  release  to  such  action ;  and  such  creditor  suing  the  defendant  will  wt 
thereby  lose  or  forfeit  bis  debt,  but  will  still  retain  his  right  to  prove  the  amount  of  his  debi 
and  claim  his  dividend  thereon  out  of  the  defendant's  property  assigned  to  the  said  trustees  by 
the  said  deed : 

"  8.  That  the  clause  in  the  said  deed  which  makes  the  powers  of  the  trustees  pass  to  their  exe> 
eutors  and  administrators,  is  a  mere  formal  and  usual  clause  in  trust-deeds  like  the  present,  sod 
does  not  in  any  way  prejudice  the  creditors,  but  ii  rather  for  their  benefit  than  otherwise;  aad 
that  there  is  nothing  unreasonable  in  sneh  olansa,  so  as  to  render  sneh  deed  void." 
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or  unreasonable.  The  covenant  not  to  sue  is  limited  to  the  creditors 
execating  the  deed.  In  Wells  v.  Hacon,  6  Best  &  Smith  196,  the 
release  was  held  to  enure  as  a  release  by  the  non-assenting  creditors 
by  virtue  of  the  statute.  Gockburn,  G.  J.,  in  giving  judgment,  said: 
"The  release  6f  the  debtor  professes  to  be  only  by  the  executing 
creditors,  who  are  parties  of  the  fourth  part ;  and  no  mention  is  made 
of  a  release  by  the  creditors  of  the  fifth  part"  (the  non-executing 
creditors).  "  But,  there  being  no  negative  words  excluding  them,  the 
effect  is  the  same  as  if  the  executing  creditors  had  said  ^  we  r*/»Ao 
^release  our  debts,'  and  then,  according  to  the  decisions  on  the  ^ 
Baokruptcy  Act,  1861,  that  the  release  operates  as  a  release  of  the 
debts  of  the  non-executing  creditors,  who  are  in  no  sense  parties  to 
the  deed,  except  by  virtue  of  the  statute.  In  Legg  v,  Gheesebrough, 
the  defeasance  was  in  terms  confined  to  those  who  actuallv  executed 
the  deed ;  and  the  Gourt  thought  that  the  language  showed  an  inten- 
tion to  exclude  those  creditors  who  did  not  execute  the  deed.  Here, 
it  is  as  if  the  executing  creditors  had  released  on  behalf  of  themselves 
and  of  those  who  are  bound  by  the  deed.''  And  Blackburn,  J.,  says : 
''  We  held  in  Whitehead  v.  Porter,  6  Best  &  Smith,  198  that  a  deed 
containing  a  release  may  be  pleaded  in  bar  to  an  action  by  a  non- 
assenting  creditor ;  and  that  is  good  law.  Deeds  which  are  trust-deeds 
only,  and  do  not  contain  any  release,  but  simply  distribute  the  pro- 
I)erty  of  the  debtor  in  bankruptcy,  are  not  pleadable  in  bar :  ana,  if 
this  deed  did  not  operate  as  a  release  by  the  non-executing  creditors, 
it  could  not  be  pleaded  in  bar  to  this  action.  But  s.  192  says  that 
every  deed  made  between  a  debtor  and  his  creditors,  or  any  of  them, 
or  a  trustee  on  their  behalf,  relating  to  the  debts  or  liabilities  of  the 
debtor  and  his  release  therefrom,  or  the  distribution,  inspection, 
management,  and  winding-up  of  his  estate,  or  any  such  matters,  shall 
be  as  valid  and  effectual  and  binding  on  all  the  creditors  as  if  they 
were  parties  to  and  duly  executed  the  same,  provided  the  prescribed 
conditions  are  observed.  The  execution  of  a  deed  by  one  creditor 
cannot  release  the  debt  of  another  creditor  who  has  not  executed  the 
deed.  But  the  effect  of  s.  192  must  be,  that,  when  the  requisite 
majority  execute  a  release  of  the  debtor,  and  it  appears  on  the  face  of 
the  deed  that  it  was  intended  it  should  be  a  release  by  all  the  creditors, 
those  who  do  not  execute  are  bound  as  if  each  of  them  had  executed 
it,  and  released  *his  own  debt."  The  decision  in  Legg  v.  r,^aAA 
Gheesebrough  turned  on  the  particular  language  of  the  deed :  ^ 
the  release  was  not  intended  to  bind  non-assenting  creditors.  Mac- 
naught  V.  Bussell,  1  Hurlst.  &  N.  611,t  was  decided  on  the  same 
ground:  and  in  Gardner  v  Ghapman,  8  C.  B.  N.  S.  317  (E.  G.  L.  R. 
vol  98),  a  similar  provision  was  treated  as  a  covenant  not  to  sue,  for 
the  purpose  of  keeping  alive  the  remedies  against  sureties.  In  Spitzer 
t\  Ghaffers,  14  G.  B.  N.  S.  686  (E.  G.  L.  R.  vol.  108),  it  was  held  that 
a  deed  under  the  224th  section  of  the  Bankrupt  Law  Gonsolidation 
Act,  1849,  was  not  rendered  void  by  the  circumstance  that  the  releas- 
ing parties  were  described  to  be  "  the  parties  hereto  of  the  third  part," 
viz.  such  of  the  creditors  who  had  executed  the  deed, — the  deed  ap- 
pearing to  have  been  executed  by  the  statutory  number  required  to 
make  it  a  deed  binding  upon  non-assenting  creditors.  [Montagus 
Smith,  J. — The  covenant  here  professes  to  release,  not  the  action  only. 
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;but  the  dehO]  It  is  called  at  the  end  a  covenant  not  to  sue.  [Erle, 
C.  J. — Our  judgment  must  turn  upon  the  true  construction  of  the  deed 
before  us.  Mr.  Brown  says  that  the  party  has  lost  his  debt.  The 
defendant  denies  that.  The  truth  is  to  be  gathered  from  the  terms  of 
the  plea.  But  for  the  words  "debts  and  demands,"  your  argoroent 
might  be  good.]  General  words  are  to  be  restrained  by  the  intention 
apparent  upon  the  whole  deed.  This  is  clearly  intended  to  operate 
only  as  a  covenant  not  to  sue.  In  Walker  v,  Nevill,  3  Hurlst.  k  Colt. 
403,f  it  was  held  that  a  simple  covenant  not  to  sue  for  a  limited  time, 
is  not  pleadable  in  bar  of  an  action :  but  a  covenant  not  to  sue  for  a 
limitea  time,  and  that  the  deed  may  be  pleaded  in  bar  and  discharge 
of  any  action  brought  within  that  time,  may  be  pleaded  in  bar  of  an 
action  by  a  non-assenting  creditor.  General  words  of  release  are  to 
*ri01  restrained  by  a  particular  recital :  Com.  Dig.  Release  (E.  5); 
^  Paylor  v.  *HomeT8ham,  4  M.  &  Selw.  428 ;  Simons  v.  Johnson, 
.8  B.  &  Ad.  175  (B.  0.  L.  B.  vol.  28);  2  Smith's  Leading  Cases,  5th 
edit.  461 ;  Lyall  ».  Edwards,  6  Hurlst.  &  N.  887.t  Mr.  Commissioner 
Holroyd's  opinion  in  Ex  parte  Smith,  In  re  Wyatt,  12  W.  R.  692,  was 
delivered  before  much  light  had  been  thrown  upon  the  subject  by  the 
decided  cases.  '  Dingwell  v,  Edwards,  88  Law  J.,  Q.  B.  161,  and  Gar- 
rod  V.  Simpson,  8  Hurlst.  &  Colt.  895,t  were  also  referred  to,  for  the 
purpose  of  showing  that  a  release  is  not  necessary  in  the  case  of  a  com- 
position-deed. 

Brotvn,  Q.  C,  in  reply. — If  the  covenant  in  question  amounts  to  a 
release,  it  is  unreasonable ;  if  not,  it  affords  no  defence. 

Erlb,  C.  J. — The  question  raised  by  this  demurrer  is,  whether  the 
deed,  which  is  pleaded  to  the  further  maintenanoe  of  this  action,  is  a 
valid  deed  under  the  192d  section  of  the  Bankruptcy  Act,  1861,  as 
against  the  plaintiff)  a  non-executing  creditor.  It  is  clear  that  a  deed 
may  be  a  valid  deed  to  bring  the  estate  of  the  debtor  under  the  juris- 
diction of  the  Court  of  Bankruptcy,  and  to  be  a  protection  to  the 
debtor,  without  its  containing  a  release.  But,  nnless  it  contains  a 
release,  it  cannot  be  pleaded  in  bar  to  an  action :  Eyre  v.  Archer,  16 
C.  B.  N.  S.  688  (B.  C.  L.  B.  vol.  111).  In  this  deed  there  is  a  clause 
of  release :  and,  if  that  had  been  merely  a  covenant  not  to  sue,  I  con- 
sider the  deed  would  have  been  a  good  bar  to  the  action.  I  take  the 
judgment  of  Blackburn,  J.,  in  Hidson  v,  Barclay,  8  Hurlst.  &  Colt 
861,t  and  also  the  decision  of  this  Court  in  Spitzer  v.  Chaffers,  14  C. 
B.  N.  S.  686  (B.  C.  L.  B.  vol.  108),  to  afBrm  that  proposition.  But, 
if  the  clause  of  release  and  covenant  not  to  sue  goes  beyond  that 
operation,  and  professes  to  declare  the  debt  forfeited  if  the  debtor  be 
sued  or  molestea,  it  is  void  as  against  non-assenting  creditors.  I  am 
*6111  ^^  ^opinion  that  the  present  deed  is  open  to  that  objection. 
^  The  clause  in  question  is  in  these  terms, — **  The  said  several 
persons  parties  hereto  of  the  third  part," — that  is,  the  creditors  exe- 
cuting the  deed, — "in  consideration  of  the  premises,  do  hereby,  t*r 
themselves  severally  and  respectively,  and  for  their  several  a«>d 
respective  heirs,  executors,  administrators,  and  partners,  covenant  and 
agree  with  and  to  the  said  debtor,  his  heii-s,  executors,  and  adminis- 
trators, that  they  the  said  parties  hereto  of  the  third  part  shall  not  nor 
will  at  any  time  hereafter  sue,  arrest,  attach,  take  in  execution,  or 
otherwise  impede  or  encumber  the  ^aid  debtor  in  any  manner  oo 
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account  of  their  said  several  debts :  and  that,  if  any  of  them  should 
do  so,  contrary  to  the  intent  and  meaning  of  these  presents,  that  then 
the  said  debtor,  his  heirs,  executors,  and  administrators,  shall  be  and 
are  and  is  hereby  declared  to  be  clearly  acquitted,  exonerated,  and 
for  ever  discharged  of  and  from  all  actions,  suits,  debts,  and  demands 
whatsoever  of  the  creditor  or  creditors  by  whom  they  or  he  shall  Ix) 
so  sued,  arrested,  attached,  taken  in  execution,  or  otherwise  impeded 
or  encumbered,  and  these  presents  may  be  pleaded  in  bar  thereto  as 
effectually  as  a  release  unaer  the  hanas  and  seals  of  such  creditors 
respectively  for  that  purpose  might  or  could  be."  I  cannot  read  thoMS 
words  without  coming  to  the  conclusion,  that,  if  any  creditor  who  had 
executed  the  deed  were  to  sue  the  debtor,  he  would  forfeit  his  debt. 

That  being  the  meaning  of  this  deed,  the  defendant  is  in  this 
dilemma, — if  all  the  non-assenting  creditors  are  brought  in  by  the 
operation  of  the  statute  (the  requisite  majority  having  executed),  the 
deed  would  be  in  pari  jure  with  that  in  Dell  t*.  King,  2  Hurlst.  &;  Colt. 
84, t  where  the  clause  was,  that  non -assenting  as  well  as  assenting  cre- 
ditors were  to  forfeit  their  debts  if  they  sued.  It  is  unreasonable  that 
a  creditor  who  proceeds  *to  enforce  his  rights  at  law  should  for-  r«^.  ^ 
feit  his  debt  because  the  majority  of  the  creditors  choose  to  exe-  ^ 
cute  a  release.  But  I  am  desirous  to  construe  this  deed  so  as  to  make  it 
valid  rather  than  void :  and  I  think  it  is  clear  from  Legg  r.  Cheese- 
brough  that  a  deed  may  be  a  valid  deed  under  the  192d  section  of  the 
Bankruptcy  Act,  1861,  although  it  contains  a  clause  of  release  and  a 
clause  that  any  creditor  suing  or  molesting  the  debtor  shall  forfeit  his 
debt,  provided  that  clause  of  forfeiture  is  clearly  limited  to  those  cre- 
ditors who  choose  to  execute  the  deed.  In  that  case  it  was  held  that 
the  clause  of  forfeiture  was  in  terms  confined  to  the  creditors'  parties 
to  and  who  had  executed  the  deed.  The  deed  here  is  drawn  with  a 
marked  distinction  between  creditors  who  execute  the  deed  and  those 
who  do  not  execute  it.  It  professes  to  be  made  between  the  debtor 
of  the  first  part,  the  trustees  of  the  second  part^  and  the  several  per- 
sons whose  names  and  seals  were  thereunto  subscribed  and  afiixed  in 
the  schedule  thereunder  written,  being  creditors,  of  the  third  part ; 
and  the  release  is  in  terms  confined  to  "  the  several  persons  parties 
thereto  of  the  third  part."  They  may  if  they  choose  contract  in  that 
form ;  and  the  deed  may  become  binding  upon  all  the  creditors,  all 
the  conditions  of  the  Bankruptcy  Act,  1861,  being  complied  with. 
The  terms  of  this  clause  are  not  so  clear  as  they  were  in  Legg  v. 
Gheesebrough.  But  it  seems  to  me  that  the  defendant  is  in  this 
dilemma:  if  the  clause  applies  to  non-executing  creditors,  as  in  Dell 
r.  King,  the  deed  is  void  as  unreasonable;  but,  if  the  other  construc- 
tion be  adopted,  and  the  release  be  held  binding  on  the  assenting  cre- 
ditors only,  the  present  plaintiff  has  not  executed  it,  and  then  the  deed 
is  without  a  clause  of  release,  and  is  simply  operative  in  bankruptcy, 
and  is  no  bar  to  the  action.  In  either  view,  therefore,  my  judgment 
is  for  the  plaintiff.  r*613 

•Byles,  J, — I  am  of  the  same  opinion.  The  plea  in  question  ^ 
sets  up  a  deed  whereby  the  defendant  assigns  all  his  property  for  the 
henefit  of  his  creditors,  but  containing  a  covenant  by  them  not  to  sue 
or  molest  the  debtor  on  account  of  the  several  debts,  and  that,  if  any  cre- 
ditor party  to  the  deed  should  do  so,  the  debtor  should  be  exonerated 
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and  discharged  from  all  actions,  suits,  debts,  and  demands  of  the  cre- 
ditor by  whom  he  should  be  so  sued,  &c.,  and  the  deed  might  be  pleaded 
in  bar  of  the  action  as  effectually  as  a  release  might  be.  That  must 
be  an  unreasonable  covenant  as  to  non-executing  creditors,  because, 
though  they  may  have  no  notice  of  the  existence  of  the  deed,  the 
moment  the  writ  is  issued  the  debt  is  gone.  In  Dell  v.  King,  2  Hurlst. 
&  Colt.  84,t  such  a  clause  was  held  to  be  unreasonable.  The  only  dis- 
tinction between  that  case  and  the  present  is,  that  there  the  clause  of 
release  applied  to  all  the  creditors,  whereas  here  it  is  confined  in  terms 
to  the  creditor's  executing  the  deed,  and,  without  the  aid  of  the  Act  of 
Parliament,  would  not  operate  as  a  release  by  this  plaintiff.  The  Act 
says  that  the  deed,  when  executed  by  the  requisite  number,  shall  be 
as  valid  and  effectual  and  binding  on  all  the  creditors  of  such  debtor 
as  if  they  were  parties  thereto,  and  had  executed  the  same.  That 
conges  to  this,  that  a  man  may  without  notice  of  the  deed  lose 
his  debt,  which  is  clearly  unreasonable.  Dell  t;.  King  was  upheld,  as 
to  this  point,  bv  the  Exchequer  Chamber,  in  Hidson  v.  Barclay,  3 
Hurlst.  &  Colt.  361.t 

Montagus  Smith.  J. — I  am  of  the  same  opinion.  If  the  release 
is  confined  to  creditors  executing  the  deed,  the  defendant  cannot  take 
advantage  of  it  in  this  action  ;  for,  if  so,  according  to  Legg  o.  Cheese* 
brough,  it  has  no  operation  as  to  non-executing  creditors.  I  do  not  mean 
*6141  ^  ^' ^^  ^^y  opinion  upon  the  construction  of  ^this  deed,  because, 
^  in  Le^g  v,  Cbeesebrough,  the  clause  of  release  was  confined  in 
terms  to  creditors  actually  executing  the  deed,  and  here  it  is  a  ques- 
tion on  the  whole  deed.  To  derive  any  benefit  from  this  release,  the 
defendant  must  contend  that  it  binds  non-executing  creditors.  That 
will  depend  upon  whether  it  is  a  reasonable  clause  or  not.  Upon 
the  authorities,  and  especially  on  that  of  Dell  v.  King,  I  am  of  opinion 
that  this  is  an  unreasonable  clause.  It  is  not  merely  a  bar  of  the  action, 
but  if  a  creditor  seeks  to  enforce  a  debt,  he  forfeits  it.  That  clearlj 
is  not  within  the  line  of  reasonable  terms  in  deeds  of  this  kind,  and 
therefore  cannot  operate  on  those  creditors  who  have  not  executed. 

Judgment  for  the  plaintiff 


BULLEN  and  Another  v.   SHARP  the  Elder.    April  26. 

8.,  iMing  abovtto  eommance  buaineu  m  an  underwriter  tbrougb  tbe  ageney  of  one  F.,  in  eoa- 
lideration  of  the  defendant  (bis  father)  engaging  to  bold  5000/.  available  for  him  for  thep«r|*o^ 
of  carrying  out  tbe  arrangement,  gave  him  tbe  following  memorandom, — "  In  conaideration  vf 
your  guaranteeing  me  to  tbe  extent  of  5000{.  in  my  bnaioMa  of  an  underwriter,  ontil  bj  rarl 
businesa  I  shall  make  or  acquire  from  tbe  profits  thereof  6000/.  after  providing  for  all  knova 
losses,  I  hereby  promise  and  agree  to  pay  to  yon  during  your  life,  in  ease  I  shall  so  long  lire,  u 
annatty  of  500/.,  being  equal  to  10/.  per  cent,  per  annum  on  5000/.  ;  and  further,  that,  if  at  tbs 
and  of  three  years  f^om  the  date  hereof  it  shall  appear  that  one-fourth  of  the  net  arerage  aanosl 
profits  during  that  period  made  byjne  in- the  said  business  shall  amount  to  more  than  500/.,  tb« 
said  annuity  shall  thenceforth  be  inereased  to  a  yearly  sum  equal  to  one-fourth  of  such  ntt 
arerage  annual  profits  made  by  me  in  tbe  said  buainess  daring  tbe  said  three  years : "  tbe  bcb*- 
randum  concluded  with  tbeae  words, — **  moreover,  in  no  ease  are  you  to  be  considered  as  a  partitsr 
with  me  in  the  said  business  of  an  underwriter." 

By  a  settlement  afterwards  made  on  his  marriage,  S.  assigned  to  tbe  defendant  and  one  D.,  sf 
trastees,  "  aU  and  singular  tbe  sums  of  money,  enmings,  profits,  and  emolumenti  wbieb  are  aev 
in  tbe  bands  of  F.,  and  all  snob  as  sbaU  berealUc  come  into  the  bands  of  F.  on  aeoouat  or  ii 
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reipeet  of  the  Mid  aoderwriting  bosinesi."  The  deed  also  eootaioed  a  power  of  attorney  en-' 
•bltng  the  traatee*  to  reeeive  the  whole  proceed«  of  the  bannees :  and  the  firit  trust  was,  to  pay 
the  defendant  600/.  a  year,  with  an  additional  sum  when  the  profits  of  the  business  should  have 
retlixed  a  given  sum,  and  a  covenant,  that,  when  the  accumulated  profits  should  have  reached 
S600/.,  and  continued  at  that  amount  without  redaction  for  two  years,  the  tmsteos  should  re- 
assign to  S.  **  the  said  moneys  and  profit*  arising  from  the  aforesaid  underwriting  business." 

H«ld, — ^upon  a  special  ease,  setting  out  the  memorandum  and  the  marriage  settlement,  and  in 
which  it  was  agreed  that  the  Court  should  draw  "any  reasonable  inferences  of  fact," — that  tha 
if^^  at  all  events,  constitated  the  defendant  a  partner  in  the  business,  and  consequently  that  he 
was  liable  on  a  policy  underwritten  by  8. 

This  was  an  action  to  recovei  1002.  for  a  loss  on  a  marine  policy 
of  assurance  effected  bv  the  plaintifis  and  signed  in  the  nam€  of  Wil- 
liam Sharp  the  younger,  *a  son  of  the  defendant,  with  whom   r«^|c 
the  defendant  was  alleged  to  have  been  a  partner,  under  the  cir-   ^ 
cumstances  hereinafter  mentioned : — 

The  cause  came  to  be  tried  before  Erie,  G.  J.,  at  the  sittings  in  Lon- 
don after  last  Michaelmas  Term,  when  a  verdict  was  taken  for  the 
plaintiffs  by  consent,  on  all  the  issues,  subject  to  the  opinion  of  the 
Court  on  the  following  case : — 

1.  In  the  beginning  of  1857,  the  defendant  applied  to  one  Fenn,  an 
underwriter  at  Lloyd's,  to  introduce  the  defendant's  son,  William 
Sharp  jun.,  to  Lloyd's,  with  a  view  to  bis  becoming  a  member  of  that 
body.  Fenn  shortly  afterwards  told  the  defendant  that  he  had  been 
before  the  committee  at  Lloyd's,  and  that  they  had  suggested  that  the 
defendant  should  give  a  guarantee  for  the  liabilities  to  be  incurred  by 
his  son.  This  the  defendaut  objected  to  do,  but  stated  that  he  might 
not  be  unwilling  to  give  his  guarantee  for  a  limited  amount. 

2.  Fenn  thereupon  sent  the  committee  of  Lloyd's  the  following 

ipttpi*  * 

"  March  17th,  1857. 

"  The  committee  of  management  of  the  affairs  of  Lloyd's. 

"Gentlemen, — I  have  communicated  with  Mr.  Sharp  sen.  yonr 
requirements  as  to  his  son's  admittance  as  a  member  of  Lloyd's;  and 
he  tells  me  that  he  has  such  a  strong  repugnance  against  guarantees  that 
he  is  willing  to  place  at  my  disposal  5000Z.  (instead  of  8000?)-  If  this 
meets  with  your  approval,  I  can  further  add  that  he  (Mr.  S.)  assures  me 
that  he  would  never  let  his  son  stand  in  want  of  further  aid,  if  needed. 

*' As  this  introduction  is  entirely  Mr.  Sharp  senior's  own  seeking, 
I  feel  the  less  careful  about  it,  and  shall  gladly  fall  in  with  the  deter- 
mination you  come  to  in  the  matter,  only  expressing  my  regret  that 
I  should  be  *the  cause  of  giving  you  so  much  unnecessary  r«£5-ii» 
trouble  in  this  case.  But,  had  I  known  then  what  I  see  now,  I  ^ 
would  have  sought  such  guarantee  before  laying  my  application  before 
you. 

**  Should  this  not  meet  with  your  full  concurrence,  may  I  ask  to 
have  Mr.  Sharp  junr.'s  name  at  once  withdrawn. 

*  William  Fenn." 

3.  On  receipt  of  this  letter,  the  comnrjttee  of  Lloyd's  elected  the 
defendant's  son,  Mr.  Sharp  jun.,  a  member  of  Lloyd's. 

4.  At  the  same  time  the  defendant's  said  son  entered  into  an  agree>- 
ment  with  Fenn  for  him  to  transact  the  son's  underwriting  business 
for  a  period  of  three  years,  of  which  the  following  is  a  copy : — 

^*  Memorandum  of  agreement  made  and  entered  into  the  17th  dajr 
C,  B.  N.  6,,  Vol.  XVIII.— 24 
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of  March,  1857,  between  William  Sharp  Jan.,  of  Upper  Clapton,  in 
the  county  of  Middlesex,  of  the  one  part,  and  William  Fenn,  of 
Lloyd's,  in  the  city  of  London,  underwriter,  of  the  other  part: 
Whereas,  it  hath  been  agreed  between  the  said  parties  that  an  under- 
writing account  at  Lloyd's  Coflfee-House,  London,  shall  be  opened  and 
carried  on  in  the  name  of  the  said  William  Sharp,  under  the  manage- 
ment and  Superintendence  of  the  said  William  Fenn,  for  the  time  and 
upon  the  terms  and  conditions  hereinafter  mentioned,  that  is  to  say, — 
*^  Ist.  That,  as  far  as  practicable,  all  risks  taken  on  account  of  the 
said  William  Sharp  shall  be  identical  with  those  taken  by  the  said 
William  Fenn  on  his  own  account;  and  that  the  exceptions  or  single 
lines  shall  be  taken,  as  far  as  practicable,  alternately  by  the  said 
William  Sharp  and  William  Fenn,  if  the  said  William  Sharp  shall 
require  it. 

"  2d.  That  the  underwriting  account  shall  commence  on  the  18tli 

♦ft in   ^^  March,  1857,  and  shall  be  ♦carried  on  and  the  subscription 

'J   made  in  the  name  of  the  said  William  Sharp :  but  the  policies, 

losses,  and  averages  shall  and  may  be  adjusted  by  the  said  William 

Fenn  on  his  account. 

*'  3d.  That  the  said  William  Sharp  shall  apply  so  much  of  his  atten- 
tion and  time  to  the  purposes  of  the  said  business  as  may  be  essential 
to  him ;  and  the  said  William  Fenn  shall  apply  such  part  of  his  time 
and  attention  to  the  business  as  may  be  required  for  conducting  the 
same;  but  he  is  not  to  be  precluded  from  carrying  on  the  said  busi- 
ness as  an  underwriter  in  his  own  name  and  on  his  own  account. 

"4:th.  That  the  said  underwriting  business  shall  be  carried  on  for 
the  term  of  three  years  from  the  1st  of  March,  1857,  after  which  the 
said  business  may  be  determined  either  by  the  said  William  Sharp  or 
William  Fenn,  on  giving  three  months'  notice  to  the  other,  or  leaving 
the  same  at  his  usual  or  then  last  known  place  of  abode  in  England, 
upon  the  expiration  of  which  notice  the  said  business  shall  cease  aud 
determine,  and  the  accounts  thereof  be  settled  and  wound  up. 

'*  5th.  That  proper  books  of  account,  and  all  securities,  letters,  and 
documents  relating  to  the  said  business  shall  be  kept  by  the  said 
William  Fenn  at  his  counting-house,  and  proper  entries  made  therein 
of  all  such  insurances,  transactions,  and  things  as  are  usually  written 
and  entered  in  books  of  account  kept  by  persons  engaged  in  concerns 
of  a  similar  nature;  and  that  each  of  the  parties  shall  have  free  access 
to  inspect,  cast  up,  examine,  and  copy  out  the  same,  without  any  hin- 
drance or  denial  of  or  by  the  other  of  them. 

**  tfth.  That  all  premiums  and  other  moneys  arising  or  payable  in 
respect  of  the  said  business  shall  be  received  by  the  said  William 

*fil81   ^^'^"»  *^^  P^^^  ^  *^®  *account  of  the  said  William  Sharp  ai 
-I  his  bankers*  during  the  said  term;  and  all  payments  and  advances 
in  respect  thereof  shall  be  made  and  paid  by  him  exclusively,  the  sjiid 
William  Sharp  providing  the  necessary  funds  for  the  purpose. 

"  7th.  That  the  said  William  Fenn  shall  during  the  said  terra  be 
paid  and  allowed  a  salary  of  300Z.  per  annum ;  and  that  the  said  salary 
4>r  sum  of  8002.  shall  be  paid  to  the  said  William  Fenn  by  four  equ:il 
^quarterly  payments  or  instalments  in  each  and  every  year,  on  the  SOth 
of  May,  the  3 1st  of  August,  the  80th  of  November,  and  the  28th  of 
"February,  in  every  year, — ^tbe  first  payment  to  be  made  on  the  dOth 
of  May  now  next  ensuing. 
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8th.  "  That  the  said  William  Fenn  engages  to  give  such  underwrit- 
ing business  his  best  care  and  attention. 

'*  9th.  That,  after  the  expiration  of  this  agreement  the  said  William 
Fenn  shall,  if  required,  attend  to  the  winding  up  of  the  said  account 
and  the  adj usting  and  settling  of  losses  thereunder :  but  the  said  salary 
shall  cease  at  the  expiration  of  the  said  term  of  three  years,  or  the 
determination  of  the  said  underwriting  account  if  continued  beyond 
that  period. 

"  10th.  That  no  risk  is  to  be  taken  by  the  said  William  Sharp  per- 
sonally during  the  continuance  of  this  agreement^  without  the  consent 
of  the  said  William  Fenn.    In  witness;  &c. 

"  William  Fenn," 

"  William  Sharp,  Jun." 

5.  Under  this  agreement,  the  underwriting  business  of  the  son. 
Sharp  jun.,  was  carried  on  by  Fenn  until  the  agreement  was  altered  in 
November,  1858,  as  hereinafter  mentioned.  Fenn  subscribed  all  poli- 
cies of  insurance  for  the  son  in  the  name  of  the  son. 

6.  On  the  20th  of  May,  1867,  Fenn  received  the  following  letter 
from  Lloyd's  committee : — 

*"  Lloyd's,  20th  of  May,  1857.  pg jg 
"  Sir, — ^I  am  directed  by  the  committee  for  managing  the  *■ 
affairs  of  Lloyd's  to  request  that  you  will  be  good  enough  to  inform 
them,  with  reference  to  your  letter  of  the  17th  of  March,  whether  the 
50002.  that  you  therein  mentioned  would  be  placed  at  your  disposal 
by  Mr.  Sharp  sen.  for  the  benefit  of  his  son's  account,  has  been  so 
appropriated. 

"  Gbo.  a.  Halstead,  Secretary. 
"  William  Fenn,  Esq." 

7.  Mr.  Fenn  having  oommuunicated  this  letter  to  the  defendant,  he 
wrote  the  following  letter  to  Fenn : — 

'*  May  21st,  1857. 
**  My  dear  Sir, — ^In  order  that  you  may  satisfactorily  answer  the 
question  put  to  yon  by  the  committee  at  Lloyd's  relative  to  your  hav- 
ing at  your  disposal  the  60002.  you  represented  my  son  to  possess 
when  you  proposed  him  for  admission  at  Lloyd's,  I  have  to  inform 
you  that  I  hold  that  sum  for  him,  and  engage  that  it  shall  be  freely 
available  for  the  purpose  of  carrying  out  the  arrangement  he  has  made 
with  you  to  conduct  for  him  an  underwriting  account 

"  W.  Sharp." 

8.  On  receipt  of  this,  Fenn  sent  the  following  answer  to  the  com- 
mittee of  Lloyd's ;  but  such  letter  was  not  seen  by  the  defendant,  nor 
was  he  aware  of  the  contents : — 

-'  May  22d,  1857. 

"  To  the  committee  of  Lloyd's. 

"  Gentlemen, — In  reply  to  yours  of  the  20th  instant,  I  beg  to  inform 
you  that  I  have  the  6000L  for  the  use  of  Mr.  W.  Sharp  jun.  which  for 
my  own  interest  I  took  care  to  secure ;  and  I  have  a  further  assurance, 
that,  if  more  should  be  wanted,  I  shall  not  be  without  funds. 

"  W.  Fenn." 
♦9.  The  underwriting  business  carried  on  by  Fenn  for  the  son  pgoQ 
having  proved  profitable,  the  son,  in  November,  1868,  with  the  ^ 
defeudant's  concurrence,  entered  into  an  agreement  with  Fenn  for 
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extending  the  business,  by  increasing  the  amount  of  the  risk  nsoallj 
taken  by  the  son  on  policies  of  insurance. 

10.  The  following  is  a  copy  of  this  agreement: — 

**  The  undersigned  do  hereby  agree  this  1st  of  November,  1858, 
that,  from  and  after  the  1st  of  November,  1868,  and  so  long  as  the  said 
William  Sharp  may  require  it,  the  said  William  Fenn  shall  write 
double  or  increase  the  lines,  for  and  on  account  of  the  said  William 
Sharp,  in  all  practicable  cases ;  and,  in  consideration  thereof,  the  said 
William  Sharp  shall  pay  the  said  William  Fenn  an  additional  50/. 
per  quarter  so  long  as  the  said  William  Sharp  requires  the  said  Wil- 
liam Fenn  to  write  double  or  increased  lines. 

"That  the  said  William  Fenn  and  William  Sharp  agree  to  extend 
the  agreement  of  the  17th  day  of  March,  1857,  to  the  Slst  of  Decem- 
ber, 1864,  the  same  remaining  in  force,  except  as  altered  as  above. 

"  William  Fenn," 
"  William  Sharp,  Jun." 

11.  Shortly  after,  and  in  consequence  of,  this  arrangement^  the  son 
wrote  the  following  letter  to  the  defendant : — 

"  To  William  Sharp,  Esq. 

''  In  consideration  of  your  guaranteeing  me  to  the  extent  of  500011 
in  my  business  of  an  underwriter  until  by  suoh  business  I  shall  make 
or  acquire  from  the  profits  thereof  the  full  and  clear  sum  of  5000^1 
after  providing  for  all  known  losses,  I  hereby  promise  and  agree  to 
pay  to  you  during  your  life,  in  case  I  shall  so  long  live,  but  not  other- 
wise, an  annuity  of  6002.,  being  equal  to  10  ]>er  cent,  per  annum  on 
the  sum  of  50002.,  this  annuity  to  be  paid  without  any  deduction, 
*62n  ®^^®P*  *^^  account  of  the  income-tax,  by  equal  half-yearly 
-'  payments  on  the  1st  of  July  and  the  1st  of  January  in  each 
year,  and  the  first  half-yearly  payment  thereof  to  be  made  on  the  1st 
of  July  next  ensuing  the  date  hereof,  together  with  a  proportionate 
part  of  the  said  annuity  in  respect  of  the  time  which  may  elapse 
between  the  last  pending  half-yearly  payment  of  the  said  annuity  and 
the  determination  of  the  same  :  And,  further,  that,  ^a^  the  end  (/three 
years  from  the  date  hereof,  it  shall  appear  that  onefottrth  ofthend  average 
anmial  profits  during  that  period  made  by  me  in  the  said  business  shall 
amount  to  more  than  500/.,  then  and  in  that  case  the  said  annuity  shall 
thenceforth  be  increased  to  a  yearly  sum  equal  to  onefourth  of  suck  net 
average  annual  profits  made  by  me  in  the  said  business  during  the  said 
three  years;  the  said  increased  annuity  to  be  paid  without  deduction, 
except  as  aforesaid,  by  equal  half-yearly  payments  on  the  days  above 
named,  and  the  first  half-yearly  payment  to  be  made  on  the  1st  of 
July,  1862,  together  with  a  proportionate  part  of  the  said  increased 
annuity  in  respect  of  the  time  which  may  elapse  between  the  last 
pending  half-yearly  payments  of  the  said  annuity  and  the  determina- 
tion thereof;  and,  moreover,  in  no  case  are  you  to  be  considered  as  a  part- 
ner with  me  in  the  said  business  of  an  undenmiter. 

"Jan.  1,  1859.  *'  W.  Sharp,  Jan." 

12.  In  July,  1869,  a  further  agreement  was  made  between  Sharp 
jun.  and  Fenn,  of  which  the  following  is  a  copy : — 

"Memorandum.  It  is  mutually  ag^reed  between  the  undersigned 
that  the  above  agreement  of  the  17th  of'  March,  1857,  shall  he 
oontinued  until  the  81st  of  December,  1870,  subject  to  the  sooner 
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determination  thereof  after  the  Slst  of  December,  1864,  by  tl.e  said 
*Will]am  Sharp  the  younger  giving  the  said  William  Fenn  r*g<po 
six  months'  notice.  *• 

London,  2d  July,  1859. 

"  William  Fbnn," 

"  William  Sharp,  Jun." 

13.  Under  the  above  agreements,  Fenn  carried  on  the  underwriting 
business  for  Sharp  jun.,  until  and  at  the  time  of  the  making  of  the 
policy  on  which  this  action  is  brought. 

14.  In  August,  1869,  the  defendant's  son,  William  Sharp  jun.,  mar- 
ried a  Miss  Chamney ;  and  on  the  occasion  of  his  marriage  a  deed  of 
settlement  was  made  and  executed  by  and  between  Sharp  jun.,  Miss 
Chamney,  the  defendant,  and  John  Donnison,  of  which  a  copy  is  hereto 
annexed,  and  which  is  to  be  taken  as  part  ojf  this  case. 

15.  This  deed  recites  the  several  agreements  between  Sharp  jun. 
and  Fenn.  above  set  forth,  and  the  defendant's  letter  to  Fenn  of  May 
2lst,  1857,  and  the  letter  of  Sharp  jun.  to  the  defendant  of  January 
Ist,  1859,  promising  the  annuity  above  mentioned.  It  also  recites  the 
intended  marriage,  and,  that,  in  contemplation  thereof,  it  had  been 
agreed  that  Sharp  the  younger  should  assign  to  the  said  William 
Sharp  the  elder  and  John  Donnison  all  moneys  then  in  the  hands  and 
thereafter  to  come  into  the  hands  of  the  said  William  Fenn  in  respect 
of  the  aforesaid  underwritipg  business  on  behalf  and  for  the  benefit  of 
the  said  William  Sharp  the  younger,  and  should  also  transfer  to  them 
stock  being  of  the  nominal  value  of  1000^.  in  the  London  and  North 
Western  Railway,  and  stock  being  of  the  nominal  value  of  5002.  in 
the  London  and  South  Western  Railway,  and  should  likewise  assign 
to  them  the  policy  of  assurance  thereinafter  mentioned  on  the  life  of 
the  said  William  Sharp  the  younger  for  the  sum  of  8000/.,  to  be  held 
respectively  by  them  upon  *the  trusts  and  for  the  intents  and  r^goo 
purposes  thereinafter  expressed ;  and,  that,  in  pursuance  of  the  ^ 
said  agreement,  the  said  William  Sharp  the  younger  did  previously 
to  the  execution  of  the  said  deed  transfer  all  the  railway  stock  into  the 
names  of  the  said  William  Sharp  the  elder  and  John  Donnison  in  the 
ehare  register  books  of  the  said  railway  companies  respectively,  to  be 
held  in  trust  for  the  said  William  Sharp  the  younger  until  the  solem- 
nization of  the  said  intended  marriage,  and,  after  the  solemnization 
thereof,  upon  the  trusts  and  for  the  intents  and  purposes  thereinafter 
declared  and  expressed  concerning  the  same.  The  deed  then  witnesses, 
that,  for  the  considerations  therein  mentioned,  Sharp  jun.  assigned  to 
the  defendant  and  the  said  John  Donnison  all  and  singular  the  sums 
of  money,  earnings,  profits,  and  emoluments  which  were  then  in  the 
hands  of  the  said  William  Fenn,  and  all  such  as  should  come  into  the 
hands  of  the  said  William  Fenn  on  account  or  in  respect  of  the  under- 
writing business,  and  which  according  to  the  terms  of  the  said 
agreements  of  the  17th  of  March,  1857,  of  the  Ist  of  Novem- 
ber, 1858,  and  of  the  2d  of  the  then  present  month  of  July,  respect- 
ively, or  otherwise,  were  or  would  or  might  become  payable,  to 
the  siiid  William  Sharp  the  younger,  together  with  full  power  and 
authority  to  and  for  the  said  William  Sharp  the  elder  and  John  Donni* 
son  and  the  survivor  of  them,  and  the  executors  or  administrators  of 
such  survivor,  in  the  name  or  names  and  as  the  attorneys  or  attcrnej 
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of  the  said  William  Sfaarp  the  younger,  to  ask,  demand,  sue  for, 
recover,  and  receive,  and  to  give  effoctual  receipts  and  discharges  for 
the  said  moneys,  proceeds,  and  premises  expressed  and  intended  to  be 
thereby  assigned,  and  every  or  any  part  thereof:  And  the  said  Wil- 
liam Sharp  the  younger  did  thereby  order  and  direct  the  said  William 
*6241   ^®°^  ^°^  other  the  agent,  *deputy,  and  attorney  for  the  time 

^  being  of  the  said  William  Sharp  the  younger  in  the  aforesaid 
business,  to  pay  the  said  moneys,  profits,  ana  premises  unto  the  said 
William  Sharp  the  elder  and  John  Donnison,  their  executors,  admin- 
istrators, and  assigns,  accordingly,  To  have  and  to  hold  the  said 
moneys,  profits,  and  other  the  premises  thereinafter  mentioned,  and 
thereby  granted  and  assigned,  or  expressed  and  intended  so  to  be,  unto 
the  said  William  Sharp  the  elder  and  John  Donnison,  their  executors, 
administrators,  and  assigns.  In  trust,  nevertheless,  for  the  said  Wil- 
liam Sharp  the  younger  until  the  said  intended  marriage  between  him 
and  the  said  Maria  Louisa  Perkins  Ghamney  should  be  solemnized; 
and,  from  and  after  the  solemnization  thereof,  upon  the  trusts  and  for 
the  intents  and  purposes  thereinafter  declared  and  expressed  concern* 
ing  the  same,  that  is  to  say,  upon  trust  with  and  out  of  the  moneys 
and  profits  arising  from  the  said  underwriting  business,  in  the  first 
place  to  pay  unto  the  said  William  Sharp  the  elder,  by  half-yearly  pay- 
ments, on  the  1st  of  January  and  the  1st  of  July  in  every  year,  and 
the  first  half-yearly  payment  to  be  made  on  the  1st  of  January  next 
after  the  solemnization  of  the  said  intended  marriage,  the  annuity  or 
yearly  sum  agreed  or  undertaken  to  be  paid  by  the  said  William 
Sharp  the  younger  to  the  said  William  Sharp  the  elder  by  the  said 
thereinbefore-recited  memorandum  or  writing  under  the  hand  of  ibe 
said  William  Sharp  the  younger,  dated  the  1st  of  January,  1859;  and. 
subject  and  without  prejudice  to  the  payment  of  the  aforesaid  annuity 
or  yearly  sum.  to  the  said  William  Sharp  the  elder,  upon  trust,  in  the 
next  place,  with  and  out  of  the  said  moneys,  profits,  and  premises,  to 
pay  to  the  said  William  Sharp  the  younger,  by  equal  half-yearly  pay- 
ments, on  the  days  above  mentioned,  and  the  first  payment  thereof  to 
*B251   ^^  niade  on  the  1st  of  January  then  *next  after  the  soleroniza- 

^  tion  of  the  said  intended  marriage,  an  annuity  or  yearly  sum  of 
500/.  free  from  all  deductions ;  and  also  upon  trust  to  pay  to  him,  when 
and  as  the  same  became  due,  the  dividends,  interest,  and  annual  pro- 
ceeds of  the  aforesaid  railway  shares;  and  also  the  resulting  income 
of  the  surplus  moneys,  profits,  and  premises  to  be  accumulated  and 
invested  as  thereinafter  directed;  and  upon  further  trust  to  accumo- 
late  and  invest,  in  manner  thereinafter  expressed,  the  residue  or  sur- 
plus after  the  payments  aforesaid  of  the  said  moneys,  profits,  and  pre- 
mises thereinbefore  assigned,  until  the  same  should  amount  to  or  be 
of  the  valu  J  of  3500/.  sterling,  and  should  remain  of  that  amount  or 
value  without  reduction  on  account  of  losses  in  the  aforesaid  under- 
writing business,  and  for  the  full  term  of  two  years ;  and,  from  and  after 
the  time  when  the  said  accumulations  amount  to  and  remain  for 
two  years  of  the  amount  or  value  of  8500/.,  without  reduction 
as  aforesaid,  then  upon  trust  with  and  out  of  the  proceeds  of 
the  said  underwriting  business  to  pay  unto  the  said  William  Sharp 
the  younger  by  such  half-yearly  payments  as  aforesaid  an  annuity 
or  yearly  sum  of  750/.,  free  from  ail  deductions,  in  addition  to  tho 
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income  of  the  said  accumulations,  and  of  tbe  dividends  abd  annual 
proceeds  of  the  said  railway  shares,  and  to  accumulate  and  invest,  in 
manner  thereinafter  expressed,  the  residue  or  surplus  after  tbe  pay- 
ments thereinbefore  mentioned  of  the  profits  of  the  said  underwriting 
business  until  the  same  should  amount  to  or  be  of  the  value  of  8500/. 
sterling,  and  should  remain  of  that  amount  or  value,  without  reduction 
on  account  of  losses  as  aforesaid,  for  the  full  term  of  two  years; 
and;  from  and  after  the  time  when  the  said  accumulations  should 
amount  to  and  remain  for  two  years  of  the  amount  or  value  of  8500/. 
without  reduction  as  aforesaid,  then  upon  trust  to  reassign  the  said 
moneys  and  *profits  arising  from  the  aforesaid  underwriting  r^ono 
business  unto  the  said  William  Sharp  the  younger,  his  execu-  ^ 
tors,  administrators,  and  assigns,  absolutely. 

16.  The  deed  contained  other  provisions  more  or  less  material,  for 
which  reference  was  made  to  the  copy  .(a) 

(a)  Tbe  muriage  ■cUlement  was  af  followa : — 

This  indontare,  made  tbe  19tb  daj  of  August,  18 j9,  beeween  William  Sbarp  tbe  younger,  of, 
ACf  and  of  Lloyd's,  in  tbe  eity  of  London,  anderwrilar,  of  .tbe  first  part,  Maria  Louisa  Perkint 
Cbamney,  of,  Ao.,  spinster,  of  the  second  part,  and  William  Sbarp  tbe  elder,  of,  Ac,  and  Jobo 
Donnisott,  of,  Ac,  of  tbe  tbird  part :  Whereas,  by  a  memorandum  of  agreement  bearing  date  tbe 
17tb  of  March,  1S57,  and  made  between  tbe  said  W.  Sbarp  tbe  younger  of  tbe  one  part,  and  W. 
Fenn,  of  Lloyd's  aforesaid,  underwriter,  of  tbe  other  part,  it  was  agreed  between  tbe  said  parties 
thereto  that  an  underwriting  account  at  Lloyd's  Coffee-House,  in  tbe  city  of  London,  should  be 
opened  and  carried  on  in  the  name  of  the  said  W.  Sbarp  tbe  younger,  under  the  management 
and  superintendence  of  the  said  W.  Fenn,  for  the  time  and  upon  the  terms  therein  and  in  pert 
hereinafter  mentioned,  rii.  that,  as  far  as  practicable,  all  risks  taken  on  account  of  the  said  W. 
Sharp  the  younger  should  be  identical  with  those  taken  by  the  said  W.  Fenn  on  his  own  account, 
and  that  the  exceptions  or  single  lines  should  be  taken  as  far  as  practicable  alternately  by  the 
said  parties;  that  tbe  underwriting  account  should  commence  on  the  18th  of  March,  1857,  and 
be  carried  on  and  tbe  subscription  made  in  the  name  of  tbe  said  W.  Sharp  the  younger,  but  the 
policies,  losses,  and  arerages  should  be  adjusted  by  tbe  said  W.  Fenn  on  bis  account;  that  tbe 
said  underwriting  business  should  be  carried  on  for  the  term  of  three  years  from  tbe  1st 
of  March,  1857;  that  all  premiums  and  other  moneys  arising  or  payable  in  respect  of  tbe  said 
buRiaess  ahould  be  received  by  the  said  W.  Fenn,  and  paid  to  the  account  of  the  said  W.  Sharp 
tbe  youni^er  at  bis  bankers  during  tbe  said  term,  and  all  payments  and  advances  in  respect 
thereof  should  be  made  and  paid  by  him  exclusively,  the  said  W.  Sharp  tbe  younger  providing 
tbe  neceaaary  funds  for  tbe  purpose ;  that  the  said  W.  Fenn  should  during  tbe  said  term  be  paid 
and  allowed  a  salary  of  300/.  per  annum,  payable  quarterly,  as  therein  mentioned ;  and  that  the 
said  W.  Fenn  should  give  to  such  underwriting  buriness  his  best  care  and  attention :'  And 
whereas,  on  the  31st  of  May,  1857,  tbe  said  W.  Sbarp  the  elder  signed  a  letter,  addressed  to 
the  said  W.  Fenn,  informing  him  that  the  said  W.  Sharp  the  elder  held  the  sum  of  5000/.  for 
bis  aon  tbe  said  W.  Sharp  the  younger,  and  engaging  that  it  should  be  freely  available  for  tbe 
parpoee  of  carrying  out  the  arrangement  which  the  said  W.  Sharp  the  younger  bad  made  with 
tbe  said  W.  Fenn  to  conduct  for  the  said  W.  Sharp  tbe  younger  an  underwriting  account:  And 
whereas,  on  the  1st  of  November,  1858,  it  was  further  agreed  between  tbe  said  W.  Sbarp  the 
younger  and  tbe  said  W.  Fenn,  that,  from  and  after  the  1st  of  November,  1858,  and  so  long  ss 
tbe  said  W.  Sharp  tbe  younger  should  require  it,  the  said  W.  Fenn  should  write  double,  or  increase 
ctbe  lines,  for  and  on  account  tbe  said  W.  Sbarp  the  younger,  in  all  practicable  cases ;  and  that, 
in  consideration  thereof,  the  said  W.  Sbarp  tbe  younger  should  pay  tbe  said  W.  Fenn  an  addi- 
tional 50/.  per  quarter,  so  long  as  tbe  said  W.  Sharp  tbe  younger  should  require  tbe  said  W.  Fenn 
•to  write  dcuble  or  increased  lines :  and  the  said  W.  Fenn  and  W.  Sbarp  tbe  younger  alfo  agreed 
to  extend  the  agreement  of  tbe  17th  of  March,  1857,  to  the  31st  of  December,  1864,  the  same 
remaining  in  force  except  as  altered  above:  And  whereas  by  a  writing  under  tbe  hand  of  the 
said  W.  Sharp  the  younger,  bearing  date  the  let  of  January,  1859,  and  addressed  to  tbe  said  W. 
Sbarp  tbe  elder,  the  said  W.  Sharp  tbe  younger,  in  consideration  of  tbe  said  W.  Sharp  tbe  elder 
gnarantying  him  to  the  extent  of  6000/.  in  bis  business  of  an  underwriter  until  by  such  business 
the  said  W.  Sharp  the  younger  should  make  or  acquire  from  the  profits  thereof  tbe  full  and  clear 
turn  of  5000/.  after  providing  for  all  known  losses,  promised  and  agreed  to  pay  to  the  said  W. 
Sbarp  the  older,  during  bis  life,  an  anuuity  equal  to  10/.  per  oenU  on  tbe  sum  of  6000/.,  with  a 
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*6271       *^^'  ^^^^  ^^®  marriage,  the  said  deed  of  aettlement  was  acted 

^  on  by  the  defendant  and  Donniaon,   the  trustees  mentioned 

therein ;  considerable  losses  were  made  in  the  underwriting  business 

provifo,  that,  if  at  the  end  of  three  jean  from  the  date  thereof  it  should  appear  that  oae-4)a«rt«f 
of  the  average  profits  for  that  period  made  by  the  said  W.  Sharp  the  yoanger  in  the  said  bttttit«fi 
should  amount  to  more  than  500/.,  then  and  in  that  ease  the  said  annoitj  ahonld  theDcefortk  U 
increased  to  a  sum  equal  to  one-quarter  of  the  aTerage  profits  made  by  the  said  W.  Sharp  ths 
younger  in  the  said  business  during  the  said  three  years:  And  whereas,  on  the  3d  of  July,  1S59, 
it  was  further  agreed  between  the  said  W.  Sharp  the  younger  and  the  said  W.  Fena,  that  the 
said  agreement  of  the  17th  of  March,  1857,  should  be  continued  until  the  31st  of  Deoember,  1S7I, 
subject  to  the  sooner  determination  thereof  after  the  31st  of  Deoember,  1864,  by  the  said  W.  Sharp 
the  younger  giving  the  said  W.  Fenn  six  months'  notice  in  writing  for  that  purpose :  Aod 
whereas  a  marriage  haa  been  agreed  upon  between  the  said  W.  Sharp  the  younger  and  the  nli 
M .  L.  P.  Chamney,  and  it  is  intended  that  the  same  shall  shortly  be  had  and  solemnised :  Asi 
whereas,  in  eontemplation  of  the  said  marriage,  it  has  been  agreed  that  the  said  W.  Sharp  (bs 
younger  should  assign  to  the  said  W.  Sharp  the  elder  and  John  Donnison  all  moneys  now  ia  tbt 
hands  and  hereafter  to  come  into  the  hands  of  the  said  W.  Fenn  in  respect  of  the  aforaaid 
underwriting  business,  on  behalf  and  for  the  benefit  of  the  said  W.  Sharp  the  younger,  kU 
should  also  transfer  to  them  stock  being  of  the  nominal  value  of  100/.  in  the  London  and  Nonh 
Western  Railway,  and  stock  being  of  the  nominal  value  of  5001.  in  the  London  and  Sootk 
Western  Railway,  and  should  likewise  assign  to  them  the  policy  of  aseuraaee  bersiasftcr 
mentioned  on  the  life  of  the  said  W.  Sharp  the  younger  for  the  sum  of  3000/.,  to  be  Mi 
re»pectively  by  them  upon  the  trusts  and  for  the  intents  and  purposes  hereinafter  expresied: 
And  whereas,  in  pursuance  of  the  said  agreement,  the  said  W.  Sharp  the  younger  bath,  {wevioarly 
to  the  execution  of  these  presents,  transferred  the  said  stook  in  the  London  and  North  Wcsttn 
Railway  and  the  said  stock  in  the  London  and  South  Western  Railway  into  the  names  of  the  nii 
W.  Sharp  the  elder  and  John  Donnison  in  the  share  register  books  of  the  said  railway  eonpaaiei 
respectively,  to  be  held  in  trust  for  the  said  W.  Sharp  the  younger  until  the  solemniiation  of  tks 
said  intended  marriage,  and  after  the  solemnisation  thereof  upon  the  tmata  and  for  the  iatesu 
and  purposes  hereinafter  declared  and  expressed  ooneeming  the  same :  Now  this  iudcatan 
witnesseth,  that,  in  further  pursuance  on  the  part  of  the  said  W.  Sharp  the  younger  of  the  said 
hereinbefore-recited  agreement,  and  in  eonsideration  of  the  aaid  intended  marriage,  and  also  is 
consideration  of  10«.,  Ac,  the  aaid  W.  Sharp  the  younger  doth  by  these  presents  grant  and  asFiga 
unto  the  said  W.  Sharp  the  elder  and  John  Donnison,  their  executors,  administrators,  andassigai^ 
all  and  nngular  the  *um§  of  numey,  etnrningt,  profita,  and  mmohmwMt  wkiek  art  now  in  A*  im»it 
of  tKe  taid  W.  Fenn,  and  all  euch  ae  ekall  hereafter  eoaie  inta  the  hande  of  the  eaid  W.  IVbn,  « 
other  the  agent,  deputy,  or  attorney  for  the  time  being  of  the  said  W.  Sharp  the  younger  to  be 
substituted  for  the  said  W.  Fenn  as  hereinafter  mentioned,  on  aeeo«ji<  or  in  reepeat  of  the  mid 
hereinbefore-mentioned  undenoriting  bueiueeef  and  which  aceardiuff  to  the  terwu  of  the  heftiehefv^ 
recited  agreement*  of  the  17 th  of  March,  1857,  of  the  let  of  November,  1858,  and  of  the  M  pf  ti» 
pretent  month  of  July,  reepectively,  or  otherwise,  are  and  will  or  may  become  payable  to  the  mH 
W,  Sharp  the  younger ;  together  with  full  power  and  authority  to  and  for  the  snid  W.  Sharp  tiM 
elder  and  John   Donnison,  and  the  survivor  of  them,  and  the  executors  or  administiateit 
of  such  survivor,  in  the  name  or  names  and  as  the  attorneys  or  attorney  of  the  said  W.  Shsip 
the  younger,  to  ask,  demand,  sue  for,  recover,  and  reeeive.  and  to  give  effcctaal  receipts  aad 
discharges  for,  the  said  moneys,  proceeds,  and  premises  expressed  and  intended  to  be  herebj 
assigned,  and  every  or  any  part  thereof:  And  the  said  W.  Sharp  the  younger  doth  hereby 
order  and  direct  the  said  W.  Fenn,  and  other  the  agent,  deputy,  and  attorney  for  the  time  bciei 
of  the  said  W.  Sharp  the  younger  in  the  aforesaid  business,  to  pay  the  said  moneys,  pn*fits,  sod 
premises  unto  the  said  W.  Sharp  the  elder  and  John  Donnison,  their  exeeutora,  admiaii4ratftr», 
and  assigns,  accordingly,  To  have  and  to  hold  the  said  moneys,  profits,  and  ether  the  premifet 
hereinbefore  mentioned,  and  hereby  granted  and  aesigned,  or  expressed  and  intended  so  te  be, 
unto  the  said  W.  Sharp  the  elder  and  John  Donnison,  their  executors,  administrators,  sad 
assigns,  In  trust,  nevertheless,  for  the  said  W.  Sharp  the  younger  until  the  aaid  intended  bst- 
riage  between  him  and  the  said  M.  L.  P.  Chamney  shall  be  solemnised,  and,  from  and  after  the 
solemnisation  thereof,  upon  the  trusts  and  for  the  intents  and  purposes  hereinafter  declared  and 
expressed  concerning  the  same,  that  is  to  say.  Upon  trust  with  and  out  of  the  moneys  sad 
profits  arising  from  the  said  underwriting  business,  In  the  first  place,  to  pay  unto  the  said  W. 
Sharp  the  elder,  by  half-yearly  payments,  on  the  1st  of  January  and  the  1st  of  July  in  evc7 
year  (and  the  first  half-yearly  payment  to  be  made  on  the  1st  of  January  next  after  the 
solemnisation  of  the  said  intended  marriage)  the  annuity  or  yearly  sum  agreed  or  undertaksa  Is 
bo  paid  by  the  aaid  W.  Sharp  the  younger  to  the  aaid  W.  Shafp  the  tldar  by  th*  nid  leitiabr 
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of  Sharp  jun.,  after  his  marriage,  on  policies  signed  in  his  name  by 
Fenn  *under  the  above  agreements ;  and  the  defendant,  being  rtgos 
called  upon  by  Fenn,  under  the  defendant's  letter  of  May  2l8t>   *■ 

fore.f«dted  n«inorMdom  or  writing  under  the  band  of  the  said  W.  Sharp  the  younger,  dated  the 
]»t  of  Jaaaary,  1850;  and,  sabjeot  and  without  prejudioe  to  the  payment  of  the  aforesaid  annuity 
or  yearly  ram  to  tho  taid  W.  Sharp  the  elder,  upon  tmet  in  the  next  place,  with  and  out  of  the 
laid  moneys,  profits,  and  premises,  to  pay  to  the  said  W.  Sharp  the  younger,  by  equal  half, 
yearly  payments  on  the  days  above  mentioned  (and  the  first  payment  thereof  to  bo  made  on  tho 
1st  of  January  next  afler  the  solemnisation  of  the  said  intended  marriage)  an  annuity  or  yearly 
sum  of  600/.  free  from  all  dedootions;  and  also  upon  trust  to  pay  to  him,  when  and  as  the  same 
beoome  due,  the  dividends,  interest,  and  annual  proceeds  of  the  aforesaid  railway  shares,  and 
also  the  resnlting  income  of  the  surplus  moneys,  pioflto,  and  premises  to  be  accumulated  and 
invested  as  hereinafter  direeted  :  And,  upon  further  trust  to  aecomulate  and  invest  io  manner 
hereinafter  expressed  the  residue  or  surplus  after  the  payments  aforesaid  of  the  said  moneys, 
profits,  and  premises  hereinbefore  assigned,  until  the  same  shall  amount  to  or  be  of  the  value 
of  86001.  sterling,  and  shall  remain  of  that  amount  or  value  without  reduction  on  account  of  losses 
in  the  aforesaid  underwriting  business  for  the  full  term  of  two  years ;  and,  from  and  after  the 
time  when  the  said  aecumulations  shall  amount  to  and  remain  for  two  years  of  the  amount  or 
value  of  86002.  without  reduction  as  aforesaid,  then  upon  trust  with  and  out  of  the  proceeds 
of  the  said  underwriting  business  to  pay  unto  the  said  W.  Sharp  the  younger,  by  such  half- 
yearly  payments  as  aforesaid,  an  annuity  or  yearly  sum  of  liOL  free  from  all  deductions,  in 
addition  to  the  income  of  the  said  aocomulations  and  of  the  dividends  and  annual  proceedi 
of  the  said  railway  sharss,  and  to  accumulate  and  invest  in  manner  hereinafter  expressed  the 
fesidne  or  surplus  after  the  payments  hereinbefore  mentioned  of  the  profits  of  the  ssid  under- 
writing business  until  the  same  shall  amount  to  or  be  of  the  value  of  8600<.  sterling,  and  shell 
remain  of  that  amount  or  value  without  reduction  on  account  of  losses  as  aforesaid  for  the  full 
term  of  two  years ;  And,  from  and  after  the  time  when  the  said  accumulations  shall  amount  to 
and  remain  for  two  years  of  the  amount  or  value  of  8600{.  without  reduction  as  aforesaid,  then 
upon  trust  to  reassign  the  said  moneys  and  profits  arising  from  the  aforesaid  underwriting 
business  unto  tho  said  W.  Sharp  the  younger,  his  executors,  administrators,  and  assigns,  abso- 
lutely :  And  it  is  hereby  agreed  and  declared  between  and  by  the  said  parties  hereto  that  the 
aooumulatt<me  hereinbefore  directed  to  be  made  of  the  proceeds  of  the  said  underwriting  busi- 
ness shall,  at  the  discretion  of  the  said  trustees,  or  of  the  survivor  of  them,  his  executors  or 
administrators,  or  of  other  the  trustee  or  trustees  of  these  presents  for  the  time  being,  but  with 
the  consent  of  the  said  W.  Sharp  the  younger  during  his  life,  be  laid  out  or  invested  from  time 
to  time  in  some  or  one  of  the  public  stocks  or  funds  of  Great  Britain,  or  in  the  purchase  of  shares 
in  the  capital  stock  of  the  Bank  of  England  or  of  tho  East  India  Company,  or  of  all  or  any 
of  them,  or  upon  any  government  or  real  securities  in  England  or  Wales,  or  upon  the  security 
of  the  bond  or  bonds  of  any  of  the  British  colonies,  or  of  the  bond  or  bonds,  debentures  or 
debenture,  or  preference  or  guarantee  stock  or  shares  of  any  railway,  dock,  or  canal  company  or 
companies  of  good  repute,  and  paying  or  undemtood  to  pay  dividends  out  of  the  bonfi  fide 
profits  thereof:  And  the  said  W.  Sharp  the  younger  doth  hereby  oovenant  and  agree  with  the 
said  W.  Sharp  the  elder  and  John  Donnison,  their  executors,  administrators,  and  assigns,  that, 
in  ease  the  said  intended  marriage  shall  take  eifeet,  and  in  case  at  any  time  thereafter  before 
the  aecumulations  hereinbefore  directed  to  be  made  shall  amount  to  or  be  of  the  value  of  8500/., 
and  shall  continue  of  that  amount  or  value  without  reduction  as  aforesaid  for  the  space  of  two 
years,  the  said  W.  Fenn  or  the  person  for  the  time  being  substituted  for  and  acting  in  his  stead 
as  hereinafter  mentioned  should  die  or  decline  or  become  incapable  to  act  m  the  agent,  deputy, 
or  attorney  of  and  for  the  said  W.  Sharp  the  younger  in  the  management  and  carrying  on  ia 
manner  aforesaid  of  his  said  underwriting  business,  then  and  in  every  such  case  the  said  W. 
Sharp  the  younger  shall  and  will  immediately  thereupon  engage  and  appoint  some  other  fit  and 
competent  person  to  act  in  the  same  capacity  as  the  said  W.  Fenn  now  does  as  agent  for  or  as 
the  deputy  or  attorney  of  the  said  W.  Sharp  the  younger  in  conducting,  managing,  and  carrying 
on  hia  said  business  of  underwriting,  as  also  for  the  purpose  of  winding  up  of  the  acooontj 
between  the  said  W.  Sharp  the  younger  and  his  previous  agent»  deputy,  or  attorney  in  the  said 
bosiness,  to  the  intent  that  the  said  business  shall   be  effectually  carried  on  and  the  profits 
thereof  paid  over  in  manner  aforesaid  to  the  said  truKtees  or  trustee  of  these  presents  for  the 
time  being  until  the  accumulations  hereinbefore  directed  to  be  made  shall  amount  to  or  be  of  the 
value  of  8500/.  and  shall  remain  of  that  amount  without  reduction  as  hereinbefore  mentioned  for 
the  space  of  two  years :  Provided  always,  and  it  is  hereby  agreed  and  declared,  that,  notwith- 
standing the  trusts  for  accumulation  and  investment  hereinbefore  contained,  it  shoU  be  lawful 
for  the  said,  trustees  or  trustee  of  these  presents  for  the  time  being,  at  any  time  or  times  befor* 
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1857,  made  advances  of  money  to  Fenn  to  a  considerable  amount  to 

i^a<)g-i   meet  the  losses  so  sustained.     The  underwriting  business  was 

-I  carried  on  by  Fenn  as  *above  mentioned  in  the  name  of  Sharp 

the  said  aooamuUtioni  ihaU  an<raDt  tp  or  b«  of  tbe  Taloe  of  8500l.»  and  »b»ll  oontinoe  of  that 
amoant  without  rodactioo  ai  aforaaaid  for  tho  apaoe  of  two  yoan^  opon  the  reqoeat  ia  «riiio| 
of  tbe  said  W.  Sharp  tbe  joanger,  and  of  the  said  W.  Fenn,  or  of  the  agent*  depaty,  or  atton^ 
for  the  time  being  to  be  sobstitoted  as  aforesaid  for  bim  in  carrying  on  tbe  said  aDderwritiDg 
business,  to  raise  and  pay  ont  of  tbe  said  railway  stock,  aoennnlations,  and  investmeats,  aais 
the  said  W.  Fenn,  or  other  agent,  deputy,  or  attorney  for  tbe  tine  being  substitoted  for  him  si 
aforesaid,  any  snm  or  sams  of  money  that  may  from  time  to  time  be  required  to  meet  energta* 
eies  oeeurring  in  the  said  underwriting  business :  And  this  indenture  also  witnesseih,  that,  is 
further  pursuance  of  tho  said  bereinbefore-reelted  agreement,  and  in  oonsideration  of  the  mi 
intended  marriage,  it  is  hereby  further  agreed  and  declared  between  and  by  tbe  said  partiM  is 
these  presents,  that  tbe  said  W.  Sharp  tbe  elder  and  John  Donnison,  and  tbe  sarrtTor  of  tben, 
and  tbe  executors  or  administrators  of  such  survivor,  and  other  the  trustees  or  trustee  of  thett 
{iresents  for  the  time  being,  shall,  after  tbe  solemniaation  of  the  said  intended  marriage,  stes^ 
possessed  of  and  interested  in  as  well  tho  said  accumulations  hereinbefore  directed  to  be  aisdt 
of  the  proceeds  of  tbe  said  underwriting  business  when  and  so  soon  as  tbe  same  shall  ameoat  ti 
or  be  of  the  value  of  8600(.,  and  shall  remain  of  that  amount  or  value  without  reductioa  for  ths 
period  of  two  years,  as  hereinbefore  mentioned,  or,  if  tbe  aaid  W.  Sharp  the  younger  aboald  die 
before  the  same  accumulations  shall  reach  the  said  amount  or  value  of  85001.,  then  of  and  ia  tbt 
amount  actually  accumulated  at  tho  time  of  his  decease,  and  of  and  in  tbe  stocks,  faa4^ 
hecnrities,  and  investments  in  or  upon  which  tbe  said  accumulations  shall  or  may  have  beca 
laid  out  and  invested,  as  also  from  and  immediately  after  the  aolemniiation  of  the  aaid  iateadcd 
marriage  of  and  in  the  aforeeaid  lOOOt  London  and  North  Western  Railway  stock  and  50ML 
London  and  Sonth  Western  Railway  stock,  and  of  and  in  the  intereet,  dividends,  and  aaaasl 
proceeds  of  the  said  accumulations,  stock,  funds,  securities,  investments,  shares,  and  presaiMt 
(which  are  hereinnfter  called  tbe  principal  trust  premises),  upon  tbe  trusts  and  for  the  intcaii 
and  purposes,  and  with,  under,  and  subject  to  tbe  powers,  provisoes,  agreements,  and  deelafa> 
tions  hereinafter  expressed,  declared,  and  contained  concerning  tbe  same,  that  is  to  say,  opM 
trust  in  the  first  place  from  time  to  time  or  at  any  time  or  times,  wheneoever  therounto  reqneeicd 
in  writing  by  tbe  said  W.  Sharp  the  elder,  bis  exeentors  or  administrators,  and  also  by  tbe  said 
W.  Sharp  the  younger,  bis  executors  or  administrators,  to  raise  by  sale  or  other  disposition  of  a 
competent  part  or  competent  parts  of  the  said  principal  utist  premises,  and  of  the  income  thcrsei; 
any  ifeim  or  sums  of  money  not  exceeding  in  the  whole  the  sum  of  6000/.  wbiob  may  be  required 
for  the  purpose  of  paying  to  and  satisfying  the  said  W.  Sharp  tbe  elder,  bis  execaten  sr 
administrators,  such  sum  or  sums  of  money  as  he,  bis  executors  or  administrators,  shall  or  B»y 
have  paid  or  become  liable  or  be  called  on  to  pay  upon  or  under  the  said  bereinbefore-rrcit«d 
-letter  or  guarantee  of  tbe  said  W.  Sharp  tbe  elder  dated  the  21st  of  May,  1857,  or  any  otb<r 
like  letter  or  guarantee  to  be  substituted  for  or  in  lieu  of  tbe  same,  and  shall  pay  tbe  said  tarn 
or  sums  of  money  when  so  raised  as  aforesaid  unto  the  said  W.  Sharp  the  elder,  bis  execaton  sr 
administrators,  accordingly;  and,  subject  and  without  prejudice  to  the  trusts  bereinbefon 
declared,  upon  trust  with  and  out  of  the  said  principal  trust  promisee  to  pay  during  tbe  lih 
of  the  said  W.  Sharp  the  younger,  when  and  as  the  same  shall  become  pajrable,  the  aaowd 
premiums  necessary  to  be  paid  in  order  to  keep  on  foot  the  policy  of  assurance  bereiasftcr 
assigned  or  expressed  and  intended  so  to  be;  and  upon  further  trust  to  pay  tbe  remainder  of  the 
said  interest,  dividends,  and  annual  proceeds  during  the  life  of  the  eaid  W.  Sharp  the  yooojrw 
unto  him  tbe  said  W.  Sharp  tbe  younger  and  bis  assigns,  for  his  and  their  own  use  and  beaeit; 
and,  from  and  after  his  decease,  upon  trust  to  pay  the  said  interest,  dividends,  and  snaaal 
proceeds  unto  the  said  M.  L.  P.  Chamney  and  her  assigns,  during  faer  life,  for  her  and  tbeirova 
use  and  benefit;  And,  from  and  after  the  decease  of  tbe  said  survivor  of  the  said  W.  Sharp  tbe 
younger  and  the  said  M.  L.  P.  Chamney,  then,  as  well  in  regard  of  the  said  principal  tn»t 
promises  as  in  regard  to  the  interest,  dividends,  and  annual  proceeds  thereof,  in  trust  for  all  and 
every  or  such  one  or  more  of  the  issue  of  whatever  degree  or  degrees  of  tbe  said  toteoded 
marriage,  at  such  age  or  ages,  or  time  or  times,  with  suob  provisions  for  maintenance,  edoesci«B, 
and  advancement,  and,  if  more  than  one,  in  snob  parts,  shares,  or  proportions,  and  for  tacb 
interest  or  interests,  and  subject  or  without  being  subject  to  such  restrictions,  ebsrges,  and 
limitations  over,  such  oharges  or  limitations  over  being  for  the  benefit  of  some  or  one  of  the  paid 
issue,  as  the  said  W.  Sharp  the  younger  and  M.  L.  P.  Chamney  by  any  deed  or  deeds,  with  or  wiihoat 
power  of  revocation  and  new  appointment,  to  be  by  them  duly  executed,  shall  or  may  at  any  timetf 
times  jointly  direct  or  appoint;  and,  in  default  of  such  joint  direction  or  appointment,  and  so  farss 
«o  such  joint  direction  or  appointment  may  extend,  then  as  the  survivor  of  the  said  W.  Sharp  the 
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jun^  until  February  19th,  1860,  when  Sharp  jun.  stopped  payment ; 
and  on  March  29th,  1860,  he  was  made  bankrupt.  r*B30 

18.  Sharp  jun.  did  not  keep  any  banking  account.     '*'Fenn  '• 

joan^er  and  M.  L.  P.  Cbamnaj  after  the  death  of  the  other  of  them,  bj  any  deed  or  deeds,  with  or 
without  power  of  revoeatioa  and  new  appointmentt  or  bj  hit  or  her  lait  will  and  teitameot  in 
writing,  or  by  any  oodieil  or  oodicils  thereto  to  be  respeotiTely  by  hiio  or  her  duly  executed,  thall 
er  nay  at  any  time  or  timet  direct  or  appoint;  and,  in  default  of  every  anoh  direction  or  appoint- 
ment aa  aforetaid,  and  lo  far  as  no  such  direction  or  appointment  may  extend,  in  trust  for  all  alid 
every  the  children  aad  ohild  if  more  than  one  of  the  said  intended  marriage,  who,  being  a  aon  or 
SOBS,  shall  attain  the  age  of  twenty -one  years,  or,  being  a  daughter  or  daughters,  shall  attain  that 
age,  or  marry  with  the  previoaa  consent  or  subsequent  written  approbation  of  her  or  their  parent! 
er  parent  or  guardians  or  guardian,  to  be  divided  among  the  aaid  children  in  equal  shares  or 
proportions  as  tenanta  in  common,  their  reapeotive  executors,  adminiatrators,  and  assigns ;  or, 
if  there  should  be  but  one  child,  then  in  trust  wholly  for  such  one  child,  his  or  her  execators, 
adntnistrators,  and  assigns :  Provided  always,  and  it  is  hereby  agreed  and  declared,  that  no 
sbiid  to  whom  or  to  any  of  whose  issue  any  part  or  parte  of  the  said  principal  trust  premises  may 
be  appointed  by  virtue  of  the  powers  hereinbefore  contained,  or  either  of  them,  shall  be  entitled 
to  share  in  the  unappointed  part  or  parta  thereof,  or  in  other  the  truat  moneys  or  funds 
hereinbefore  mentioned,  without  bringing  the  parts  or  shares  so  appointed  to  him  or  her,  or  to 
all  or  any  of  his  or  her  issue,  or  tbe  value  thereof,  into  hotchpot,  and  accounting  for  the  same 
aceordiagly,  unless  in  and  by  the  same  or  any  other  instrument  or  instruments  made  in  exercise 
of  the  powers  aforesaid  or  either  of  them  a  contrary  intention  shall  be  declared :  Provided  also, 
aod  it  is  hereby  further  agreed  and  declared,  that,  after  the  decease  of  the  survivor  of  the  said 
W.  Sharp  the  younger  and  M.  h.  P.  Chamney,  and  until  the  whole  of  the  said  principal 
trait  premises  shall  become  vested  under  Uie  trusts  or  powers  hereinbefore  contained,  it  ahall  be 
lawful  for  the  aaid  trustees  or  trustee  for  the  time  being  to  pay  and  apply  at  their  or  hia 
difcretion,  or  otherwise  to  pay  unto  the  guardian  or  guardians  for  tbe  time  being  of  the  riiild  or 
children  of  the  said  intended  marriage  during  his,  her,  or  their  minority  or  minorities,  all  or  any 
piirt  of  the  interest,  dividends,  and  annual  proceeds  of  the  share  or  respective  shares  in  the  said 
principal  trust  premises  to  which  such  child  or  children  of  the  said  intended  marriage  shall  for 
the  time  being  be  presumptively  entitled  under  the  trusts  or  powers  aforesaid,  for  or  towards  his, 
her,  or  their  respective  matntonanoe  and  education,  and,  from  time  to  time  when  and  aa  the 
said  trnstees  or  trustee  may  think  fit,  but  not  otherwise,  to  invest  and  lay  out  the  residue  (if  any) 
of  the  said  interest,  dividends,  and  annual  proceeds,  in  any  of  tbe  investments  hereinbefore 
mentioned,  so  that  the  same  may  accumulate,  which  accnmnlationa  shall  go  in  augmentation 
of  the  share  or  shares  in  the  said  principal  trust  premises  whence  the  same  shall  have 
respectively  proceeded,  yet  so  nevertheless  that  all  or  any  part  of  the  residue  or  surplus 
unapplied  in  any  one  or  more  year  or  yeara,  whether  the  same  shall  or  shall  not  have  been 
invested,  may  be  applied  in  manner  aforesaid  in  any  future  year  or  years :  Provided  also,  and 
it  is  hereby  agreed  and  declared,  that  it  shall  be  lawful  for  the  said  trustees  or  trustee  for  the 
time  being,  at  their  or  his  discretion,  after  the  decease  of  the  survivor  of  the  said  W.  Sharp  the 
younger  and  M.  L.  P.  Chamney,  or  in  the  lifetime  of  them  or  the  survivor  of  them,  with  their, 
his,  or  her  consent  in  writing,  to  raise  at  once  or  at  several  times,  and  to  pay  and  apply  for  or 
towards  the  preferment  or  advancement  in  the  world,  or  otherwise  for  the  benefit  of  any  child 
or  children  of  the  said  Intended  marriage,  any  sum  or  eums  of  money  not  exceeding  in  the  whole 
fur  each  such  child  the  value  of  one  moiety  of  his  or  her  presumptive  share  under  the  trusts  or 
powers  liereinbefore  contained  in  the  aforesaid  principal  trust  premises,  the  said  sum  or  sums 
of  money  to  be  considered  and  taken  as  part  of  his,  her,  or  their  share  or  respective  sbarca 
therein,  and  to  be  allowed  or  accounted  for  accordingly :  And  it  is  hereby  further  declared  and 
screed,  that,  in  case  there  shall  not  be  any  child  of  the  intended  marriage  who  under  the  trusts 
or  powers  aforesaid  shall  obtain  a  vested  interest  in  the  whole  of  the  said  principal  trust  moneys, 
then,  after  the  decease  of  the  said  M.  L.  P.  Chamney,  and  such  failure  of  issue  as  above 
mentioned,  the  said  trustees  or  trustee  for  the  time  being  shall  stand  possessed  of  and  interested 
in  the  said  principal  trust  premises,  and  the  Interest,  dividends,  and  annual  proceeds  thereof,  or 
so  much  of  the  same  respectively  as  shall  not  have  been  appointed  or  reised  and  applied  under 
or  by  virtue  of  any  of  the  powers  hereinbefore  contained,  in  trust  for  the  said  W.  Sharp  the 
younger,  his  executors,  administrators,  and  assigns :  Provided  always,  and  it  is  hereby  further 
agreed  and  declared  between  and  by  the  said  parties  hereto,  that  it  shall  be  lawftil  for  the  said 
troftees  or  trustee  of  these  prvsents  for  the  time  being,  and  they  and  he  are  and  is  hereby 
authorized  and  empowered,  at  any  time  or  times  after  the  solemnisation  of  the  said  intended 
marriage,  and  after  the  accumulationa  hereinbefore  directed  to  be  made  of  the  proceeds  of  thb 


630  BULLEN  v.  SHARP.    E.  T.  1866. 

received  and  paid  all  moneys  for  him  in  respect  of  the  underwrit- 
ing business  and  gave  him  checks  from  time  to  time  for  such 
sums  as  Sharp  jun.  drew  out  of  the  business.    These  checks  were  paid 

Mid  aoderwriting  basinest  ahall  amount  to  the  1001  of  8500/.|  npon  the  request  in  writing  of  the 
said  W.  Sharp  the  younger,  and  for  meeting  eraergeneiee  wbieh  may  arise  in  the  course  of  tbe 
aforesaid  underwriting  business,  but  not  for  any  other  purpose,  to  adranee  and  lend  out  of  th« 
•aid  aecumalations,  and  the  stocks,  funds,  or  securities  in  or  npon  which  the  same  may  be 
invested,  to  the  said  W.  Sharp  the  younger,  on  the  security  of  bis  bond,  or  on  snch  other  secarity 
as  the  said  trustees  or  trustee  may  approve  of,  any  sum  or  sums  not  exceeding  in  the  whole  the 
sum  of  5000/. ;  and  it  is  hereby  further  agreed  and  declared  that  the  said  trustees  or  tnnes 
•hall  stand  possessed  of  and  interested  in  the  sum  or  sums  which  may  be  so  advanced  and  leot 
to  the  said  W.  Sharp  the  younger  as  aforesaid,  and  the  interest  thereof,  and  the  security  at 
iecnrities  for  the  same,  upon  and  for  the  same  trusts,  intents,  and  purposes  as  are  hereini>efore 
expressed  concerning  the  said  principal  trust  premises  hereby  settled,  and  the  intcrtite, 
dividends,  and  annual  proceeds  thereof:  Provided  also,  and  it  is  hereby  further  agreed  tod 
declared  between  and  by  the  said  parties  hereto,  that  it  shall  bo  lawful  for  the  said  tnuteei  of 
trustee  of  these  presents  for  the  time  being,  but  during  the  lives  and  life  of  the  said  W.  Sb»rp 
the  younger  and  M.  L.  P.  Chamney,  and  of  the  survivor  of  them,  with  their,  his,  or  her  congest 
in  writing,  to  sell  and  dispose  of,  call  in,  and  receive  the  said  railway  shares  hereinbefore 
mentioned,  as  also  all  or  any  part  or  parts  of  the  principal  trust  moneys,  stocks,  funds,  aod 
■eourities  sulgeet  for  the  time  being  to  the  trusts  hereby  declared,  and  to  invest  or  lay  oat  tb« 
moneys  to  be  produced  by  any  snch  sale  or  other  disposition,  or  so  to  be  called  in  and  received 
AS  aforesaid,  in  any  of  the  investments  hereinbefore  particularised,  and  so  from  time  to  tims 
when  and  as  often  as  occasion  may  require  or  as  it  may  be  deemed  expedient:  KerertbeleM,  it 
is  hereby  further  declared  that  all  such  new  stocks  or  funds,  securities,  and  investments  as  abors 
mentioned,  and  the  principal  moneys  invested  therein  or  thereby  secured,  and  the  interect, 
dividends,  and  annual  proceeds  thereof  respectively,  shsU  be  held  and  applied  upon,  for,  sad  ts 
the  same  trusts,  intents,  and  purposes,  and  with,  under,  and  sulrject  to  the  same  powers,  prori- 
iocs,  agreements,  and  declarations  as  are  hereinbefore  declared,  expressed,  and  eontained,  ef  or 
oonceming  the  said  principal  tru^t  premises  hereby  settled,  and  the  interest,  dividends,  sod 
annual  proceeds  thereof:  Provided  also,  and  it  is  hereby  further  agreed  and  declared,  that  il 
•hall  be  lawful  for  the  said  trustees  or  trustee  of  these  presents  for  the  time  being,  at  any  time  or 
times  during  the  lives  of  the  said  W.  Sharp  the  younger  and  M.  L.  P.  Chamney,  and  the  iifs 
of  the  survivor  of  them,  with  their,  his,  or  her  consent  in  writing,  to  call  in,  receive,  sell, 
transfer,  and  dispose  of  all  or  any  pi(ft  or  parts  of  the  said  principal  trust  premises  herrby 
fettled,  and  to  lay  out  the  moneys  to  be  so  called  in,  received,  or  to  be  produced  by  any  sack 
•ale  or  other  disposition  as  aforesaid,  in  the  purchase  of  any  freehold  or  copyhold  or  custoMtry 
messuages,  lands,  or  tonementa  in  England  or  Wales,  but  not  in  Irelsnd,  held  for  an  cststs 
of  inheritance  in  fee  simple  or  of  the  nature  thereof,  or  of  any  leasehold  messuages,  lands,  or 
tenements  in  England  or  Wales,  but  not  in  Ireland,  held  for  a  life  or  lives,  or  for  year*, 
oustomarily  renewable^  or  for  any  term  or  terms  of  years  certain  whereof  not  less  ihaa  sixty 
•hall  be  to  come  and  unexpired  at  the  time  of  such  pnrobase  or  purchases  being  made,  or  in  lbs 
purchase  of  messuages,  lands,  or  tonements  situato  as  aforesaid  of  all  or  any  of  tbe  aforesaid 
tenures,  the  said  messuages,  lands,  or  tenements  to  be  conveyed,  surrendered,  or  assigned 
respectively  to  the  said  tnistoea  or  trustoe  for  the  time  being,  their  or  his  heirs,  execvtorf, 
administrators,  and  assigns,  according  to  the  natare  of  the  estotes  or  interests  therein,  and  to  be 
held  by  them  or  him  upon  trust  during  the  lives  of  the  said  W.  Sharp  the  younger  and  H.  L. 
P.  Chamney,  and  the  life  of  the  survivor  of  them,  with  such  their,  his,  or  her  consent  "as  afore- 
said ;  and,  after  tbe  decease  of  the  survivor  of  them,  then  at  the  discretion  of  the  said  trufteet 
or  trustee  for  the  time  being  to  sell  and  dispose  of  the  said  messuages,  lands,  or  tenenenti 
which  shall  have  been  so  purchased  as  above  mentioned,  at  snch  time  or  times,  in  snch  msnaer, 
and  for  such  price  or  prices  in  money,  as  shall  or  may  be  deemed  expedient  or  reasonsble;  sad, 
as  to  the  moneys  arising  from  or  by  such  sale  or  sales,  upon  trust  to  invest  and  apply  the  ssds 
(after  payment  of  the  expenses  attending  the  said  sale  or  sales)  in  snch  manner  and  to  sack 
intente  and  purposes  as  the  money  laid  out  in  the  purchase  of  the  messuages,  lands,  or  teneaMau 
so  sold  would  have  been  invested  and  have  been  applicable  in  case  snch  purchase  or  purcha»«i 
bad  not  been  made ;  and  also  upon  trust  in  the  mean  while  until  such  messuages,  lands,  or 
tenemente  shall  be  resold,  to  apply  the  rents  and  profits  thereof  in  the  manner  and  to  the 
purposes  hereinbefore  declared  with  regard  to  the  interest^  dividends,  and  annual  prodace 
of  the  principal  trust  premises  laid  oat  In  such  purchase  or  purchases  as  aforesaid, — it  being  the 
Intent  of  the  said  several  persons  parties  to  thaae  presents  that  all  messuages,  lands,  sod 
tonementa  which  shall  or  may  be  poroha^ed  under  the  authority  of  thi^  present  power  shall  U 
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by  Sharp  jun.  into  the  defendant's  banking  account  with  *Han-   r«/>oi 
key  &  Co.,  :>n  «vhoTn  the  defendant  allowed  him  to  draw  checks  '• 
until  Novembery  1859,  when  the  defendant  put  a  stop  to  his  son's 
drawing  checks. 

considered  m  mon«j,  »ad  b«  subject  to  sqoIi  and  the  same  trasts^  poweri,  proTisoes,  and 
deelaratiuDs  as  the  monej  laid  out  in  the  porehase  thereof  woold  have  been  subject  to  if  the 
lame  bad  not  boeo  so  invested  and  applied :  Provided  also,  and  it  is  herebj  fbrtber  agreed  and 
declared,  that  it  shall  be  lawful  for  the  said  trustee  or  trustees  of  these  presents  for  tho  time 
being  (bufc  during  the  lives  of  the  said  W.  Sharp  the  jonnger  and  M.  L.  P.  Cbamney,  and  tho 
life  of  the  survivor  of  them,  with  their,  his,  or  her  consent  in  writing)  to  demise  or  lease  all  or 
anj  part  of  the  messuagei,  lands,  or  tenemcuts  which  shall  or  may  bo  purchased  in  virtue 
of  the  power  lastly  hereinbefore  contained,  in  the  mean  time  and  until  the  same  shall  be  resold 
pttnaaut  to  the  truvt  for  that  purpose  also  above  expressed,  to  any  person  or  persons  for  any 
term  or  number  of  years  not  exceeding  twenty-ooe  years  in  possession,  and  not  by  way  of  future 
ioterrst,  so  that  there  be  reserved  in  every  such  demise  or  lease  the  best  or  most  improved 
yearly  rent  that  can  be  reasonably  obtained  for  the  tenements  to  be  thereby  demised,  and  so 
that  the  lessee  or  lessees  be  not  made  dispunishable  for  waste  by  any  words  to  be  therein 
contained:  And  this  indenture  further  witnesseth,  that,  in  further  pursuance  of  the  said 
hereinbefore-recited  agreement,  and  for  the  considerations  hereinbefore  expressed,  the  said 
W.  Sharp  the  younger  doth  by  these  presents  grant,  bargain,  sell,  and  assign  unto  the  said  W. 
Sharp  the  elder  and  John  Donnison,  their  executors,  administrators,  and  assigns,  all  that  policy 
or  instrument  of  assurance  under  the  hands  of  two  of  the  trustees  of  the  Londoti  Life  Association 
for  Assurance  on  Lives,  bearing  date  the  24th  of  June,  1859,  and  numbered  10617,  second  series, 
sod  also  the  principal  sum  of  3000/.  thereby  assured  to  be  paid  out  of  the  ftinds  of  the  said 
Bwoeintion  nuto  the  executors,  administrators,  or  assigns  of  the  said  W.  Sharp  the  yonnger 
within  three  calendar  months  after  satisfactory  proof  shall  have  been  made  according  to  the 
rule*  and  practice  of  the  said  association  of  the  death  of  the  said  W.  Sharp  the  younger,  and  all 
saeh  other  sums  of  money  (if  any)  which  4ty  way  of  bonus  or  otherwise  shall  or  may  become 
payable  or  be  recoverable  under  or  by  virtue  of  the  said  policy,  and  all  the  right,  title,  interest* 
property,  benefit,  claim,  and  demand  whatsoever,  both  at  law  and  in  equity,  of  the  said  W. 
Sharp  the  younger  into,  upon,  or  out  of  the  same  policy,  money,  and  premises,  together  with 
full  power  and  authority  to  and  for  the  said  W.  Sharp  the  elder  and  John  Donnison,  and  the 
inrvivor  of  them,  and  the  executors  and  administrators  of  such  survivor,  and  their  or  his  assigns, 
in  the  names  and  as  tho  attorneys  or  attorney  of  the  executors  or  administrators  of  the  said  W. 
Shirp  the  younger,  or  otherwise  howsoever,  to  ask,  demand,  sue  for,  recover,  receive,  and  tike, 
snd  to  give  effectual  receipts  and  discharges  for,  the  said  principal  sum  of  8000/.,  and  other  the 
noneys  to  become  payable  or  recoverable  by  virtue  of  or  under  the  said  policy  of  assurance,  or 
aojr  of  them,  or  any  part  or  parts  thereof,  to  have  and  to  hold  the  said  policy  of  assurance> 
moneys,  and  other  the  premises  lastly  here^uibefore  mentioned,  and  hereby  granted  and  assigned, 
or  expressed  and  intended  so  to  be,  unto  <he  said  W.  Sharp  the  elder  and  John  Donnison,  their 
executory,  administrators,  and  assigns,  absolutely,  nevertheless,  in  trust  for  the  said  W.  Sharp 
the  younger,  his  executors,  administrators,  and  assigns,  until  the  said  intended  marriage 
between  him  and  the  said  M.  L.  P.  Chamney  shall  be  solemnised,  and,  from  and  after  the 
solemnisation  thereof,  upon  the  trusts  and  for  the  intents  and  purposes  hereinafter  expressed  or 
referred  to  eoncemiog  the  same  (that  is  to  say),  in  case  the  said  M.  L.  P.  Chamney  should  die 
in  tho  lifetime  of  the  said  W.  Sharp  the  younger,  without  leaving  any  child  of  the  said  intended 
marriage  her  surviving,  and  without  having  had  any  child  who  under  the  trusts  hereinafter 
deelsred  by  way  of  reference  shall  have  obtained  or  shall  afterwards  obtain  a  vested  interest  in 
the  moneys  to  be  recoverable  under  or  by  virtue  of  the  said  policy  of  assurance,  in  trust  to 
asiigo  or  transfer  the  said  policy,  moneys,  and  premises  unto  the  said  W.  Sharp  the  younger, 
hii  executors,  administrators,  and  assigns,  for  his  and  their  own  absolute  use  and  benefit;  but, 
in  case  tho  said  M.  L.  P.  Chamney,  or  any  child  of  the  said  intended  marriage,  should  survive 
tho  said  W.  Sharp  the  yonnger,  or  if  any  such  ehild  should  previously  to  the  decease  of  the  said 
W.  Sharp  the  younger  hnve  obtained  a  vested  interest  in  the  moneys  to  become  payable  or 
recoverable  under  or  by  virtue  of  the  policy  of  aasurance,  then  and  in  any  such  case,  upon  trust 
'When  and  so  soon  aa  the  said  principal  sum  of  8000/.  assured  by  the  said  policy  shall  become 
payable,  upon  trust  to  apply  for  and  obtain  payment  of  the  suid  3000/.,  and  all  other  moneys 
(if  any)  which  may  be  payable  or  be  recoverable  by  virtue  of  or  under  the  said  policy ;  and, 
after  deducting  the  expenses  (if  any)  incurred  in  obtaining  the  payment  thereof,  in  trust  to  lay 
eat  and  invest  the  moneys  so  obtained  and  received  (but,  in  the  lifetime  of  the  said  M.  L.  P. 
Chamney,  with  her  consent  io  writing)  in  or  apon  any  of  the  stocks,  funds,  securitiei,  or  other 
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19.  Fenn  drew  bis  salary  out  of  the  funds  of  the  underwriting 
business. 

*6321       *^^'  ^^  ^^^^  balf-yearly  payment  of  the  annuity  of  500L  a 
-'  year  secured  to  the  defendant  by  the  said  marriage  settlement 

inreetaenta  hereinbefore  mentioned ;  end  it  is  hereby  farther  agreed  and  declared  that  the  Mi4 
tmiteef  or  truetee  of  these  presents  for  the  time  being  shall  stand  possessed  of  and  interetud  is 
all  and  eingnlar  the  said  trust  moneys,  stocks,  foods,  seourtties,  and  principal  trast  premises  ls«t 
mentioned,  and  of  and  in  the  interest,  di^dends,  and  annual  proceeds  thereof,  upon  and  for  tsrh 
and  the  same  trusts,  and  with,  nnder,  and  luhject  to  such  and  the  same  powers,  provisos, 
agreements,  and  declarations  as  are  hereinbefore  declared,  expressed,  and  contaieed  of  asd 
ooneerning  the  principal  trast  moneys,  stocks,  funds,  secnrities,  railway  shares,  aad  premitei 
first  hereinbefore  mentioned  and  hereby  settled,  and  the  intereet,  diridends,  and  annoal  procecdi 
thereof,  or  snch  of  the  said  trusts,  powers,  prorisoes,  agreements,  and  declarations  as  sktU  tt 
the  time  of  the  decease  of  the  said  W.  Sharp  the  younger  be  subsisting,  undetermined,  m4 
capable  of  taking  effect,  and  of  being  performed  and  exercised  respectively :  ProTided  alio,  aid 
it  is  hereby  further  agreed  and  declared,  that  the  receipt  and  receipts  in  writing  of  the  traatcci 
or  trustee  for  the  time  being  acting  in  the  execution  of  the  trusts  or  powers  hersiabefois 
contained,  shall  be  good  and  sofBeient  as  a  discharge  or  discharges  for  all  or  any  sum  or  wbm 
of  money  payable  or  to  be  paid  to  them  or  him  under  or  by  virtue  of  these  presents,  or  npoa  tr 
for  any  of  the  trusts  or  purposes  herein  expressed,  and  that  the  person  or  persons  to  or  for  wbo* 
the  same  shall  be  given  shall  not  be  obliged  to  see  to  tl«  application  or  be  answerable  for  tbe 
misapplication  of  the  moneys  therein  respectively  expressed  to  be  received,  or  any  part 
thereof  respectively :  Provided  also,  and  it  is  hereby  further  agreed  and  declared  between  aod 
by  the  said  parties  to  these  presents,  that,  in  case  the  said  trustees  hereinbefore  named,  or  aoj 
of  them,  or  any  future  trustee  or  trustees  to  be  appointed  as  hereinafter  mentioned,  sboald  die 
or  go  to  reside  abroad,  or  be  desirous  of  being  discharged  from,  or  reftise  or  become  ineapable 
to  act  in,  the  execution  of  the  trusts  and  powers  hereby  created,  before  the  said  trails  asd 
powers  shall  be  fully  executed  and  performed,  then  and  so  often  as  the  saoM  shall  happea  it 
shall  be  lawful  for  the  said  W.  Sharp  the  younger  and  M.  L.  P.  Chamney,  or  the  sarvivor 
of  them,  during  their,  his,  or  her  lives  or  life,  and,  after  the  decease  of  the  survivor  of  Ibeai,  f« 
the  surviving  or  continuing  trustees  or  trustee  for  the  time  being,  or  the  executors  or  sdsiiais- 
trators  of  the  last  surviving  or  of  any  deoeased  trustee,  or  for  the  retiring  tmsteec  if  sll  ike 
trustees  for  the  time  being  retire  together,  or  for  the  last  acting  trustee,  on  his  retiring,  hy  asy 
deed  or  deeds,  to  be  by  them,  him,  or  her  respectively  duly  executed,  to  oeminate^  substitate,  cr 
appoint  any  other  lit  person  or  persons  to  be  a  trustee  or  tmetees  in  the  place  or  stead  of  tke 
trustee  or  trustees  so  dying,  or  going  or  gone  to  reside  abroad,  or  desiring  to  be  discharged,  er 
refusing  or  becoming  incapable  to  act  as  aforesaid ;  and  that,  when  and  so  often  as  any  ac* 
trustee  or  trustees  shall  be  appointed  as  above  mentioned,  all  the  said  trust  premises  snbjeet  for 
the  time  being  to  the  trusts  hereby  declared,  shall  be  thereupon  assigned  or  transferred  sad 
assured  in  snch  manner  and  so  that  the  same  may  be  legally  aad  effeetaally  veeted  ia  the 
continuing  former  trustees  or  trustee  of  these  presents  and  such  new  trustee  or  trasteee  joiatly, 
or,  if  there  be  no  such  continuing  former  trustee,  then  in  snch  new  trustees  solely,  upon  aad  for 
the  several  trusts,  intents,  and  purposes,  and  with  and  subject  to  the  several  powers,  proviseai, 
agreements,  and  declarations  hereinbefore  declared  or  expressed  and  contained  of  or  coneeraieg 
the  said  trust  premises,  or  such  of  them  as  shall  be  then  subsisting  or  capable  of  taking  eiecC  «r 
of  being  exercised ;  and  that  snch  new  trustee  or  trusteea  as  above  mentioned  either  before  or 
after  any  assignment  or  transfer  of  the  said  trust  premises  shall  have,  and  may  exercise  sad 
concur  in  exercising,  all  the  same  powers  and  authorities  and  as  fully  and  effectually  as  if  he  or 
they  had  been  originally  appointed  a  trustee  or  trustees  of  these  presents,  in  the  room  of  the 
trustee  or  trustees  in  whose  place  he  or  they  respectively  shall  or  may  be  sabstitnted :  Provided 
also,  and  it  is  hereby  fiirther  agreed  and  declared  that  the  said  tmetees  hereinbefore  named, 
and  all  future  trustees  to  be  appointed  as  aforesaid,  their  respective  heirs,  executors,  aid 
administrators,  shall  be  chargeable  only  for  such  moneys  as  they  shall  respectively  actually 
reeeive  by  virtue  of  the  trusts  hereby  in  them  reposed,  notwithstaadittg  their  joining  in  say 
receipt  for  the  sake  of  conformity ;  and  that  each  of  them  shall  be  aaewerable  far  his  own  ecu 
and  wilful  defaalti  only,  and  in  i\q  caie  for  involnatary  loseesy  and  ia  particular  shall  net  he 
answerable  or  acconntable  for  any  moneys  which  ia  pursuance  of  or  under  the  trosts,  powers  or 
authorities  hereinbefore  contained,  shall  or  may  be  paid  or  advanced  by  the  said  tnstees  or 
trustee  for  the  time  being  te  the  said  W.  Fenn,  or  other  the  agenty  depnty,  or  atlomey  for  the 
time  being  of  the  said  W.  Sharp  the  younger  in  his  said  bnsiness  of  underwriting,  or  to  the  ssid 
'W.  Sharp  the  yenngtr  himself,  for  the  puiposet  of  the  said  busineasy  Mr  fbr  tka  loss  or  aveedaaes 
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became  due  to  the  defendant  on  the  1st  of  January,  1860,  and  was 

Eaid  to  the  defendant  by  Sharp  jun.  on  the  7th  of  March,  1860,  but 
as  since  *been  claimed  by  the  assignees  under  the  son's  bank-   r«gQo 
ruptcy  from  the  defendant,  as  an  undue  preference,  and  repaid  ^ 
by  him. 

21.  Sharp  the  younger,  between  the  date  of  the  said  settlement  and 
his  bankruptcy,  drew  various  sums  of  *money  out  of  the  under-   rtoot 
writing  business  on  account  of  the  annuity  of  500/.  secured  to  '- 
hini  by  the  said  settlement. 

22.  On  the  22d  of  December,  1859,  the  plaintiffs  effected  a  marine 
policy  of  assurance  at  Lloyd's  in  the  *usual  way,  for  the  sum  r*/*.)- 
of  2700t  on  the  ship  "  Shepherdess,"  for  twelve  calendar  months,  ^  *^ 
in  any  trade,  and  from  and  to  any  port  or  ports,  commencing  sailing 
from  Whampoa,  at  8  guineas  per  cent  premium.  This  policy  wa.s 
subscribed  by  several  underwriters  for  ^various  sums,  and,  r*ooa 
amongst  others,  by  a  clerk  in  the  name  of  Sharp  jun.,  before   ^ 

he  stopped  payment,  for  1002.  A  loss  afterwards  occurred  upon  this 
policy  to  the  plaintiflb  by  the  perils  insured  against,  to  the  amount 
of  100/.  per  cent. :  and  it  was  agreed  that  the  ^underwriters  of  r^^o^ 
the  said  policy  are  liable  to  the  plaintiffs  thereon  to  that  amount.   '- 

23.  The  plaintiffs  were  wholly  ignorant  of  the  aforesaid  arrange- 
ments and  dealings  between  the  defendant,  his  son,  Fenn,  and  the 
committee  of  Lloyd's,  and  also  of  the  said  marriage  settlement. 

*24.  In  the  month  of  September,  1861,  the  plaintiffs  proved    rt^f^g 
their  claim  under  the  son's  bankruptcy.    At  the  time  of  such    ^ 
proof,  neither  of  the  plaintiffs  was  aware  of  the  aforesaid  arrangements 
and  dealings. 

25.  The  plaintiffs  contended  that  the  defendant,  by  *the  effect  r^goo 
of  the  instruments  and  facts  above  mentioned,  became  a  part-  ^ 
ner  or  a  principal  in  the  underwriting  business  carried  on  in  his  son's 
name  as  above  mentioned,  and,  as  such,  a  party  to  the  said  policy,  and 
liable  to  pay  to  the  plaintiffs  the  loss  sustained  on  *the  said  r^g^n 
policy  in  respect  of  the  sum  of  100/.  underwritten  in  the  son's  ^ 
name  as  aforesaid.  The  defendant  contended  the  contrary.  It  was 
agreed  that  the  Court  should  draw  any  reasonable  inferences  of  fact. 

26.  The  question  for  the  opinion  of  the  Court  was,  ^whether  r«g  1 1 
the  defendant  was  or  was  not  liable  on  the  said  policy,  as  a   - 
partner  with  his  said  son. 

27.  If  the  Court  should  be  of  opinion  that  the  defendant  was  liable, 
then  it  was  agreed  that  judgment  should  be  entered  for  the  plaintiffs 
for  the  sum  of  100/.  *If  the  Court  should  be  of  the  contrary  r»g  lo 
opinion,  then  it  was  agreed  that  the  verdict  and  judgment  '- 
should  be  entered  for  the  defendant  on  the  issues  joined  on  the  second 
and  sixth  pleas. 

•r  the  laid  polioy  of  awnrABoe  liereliibefore  anlgned  or  ozi>r«Med  and  intondod  to  to  W,  or 
of  tho  mone^a  thereby  aaaared,  by  reaton  of  the  non-paymenl  of  aaj  of  the  aoDval  premittios 
to  h€  paid  for  keeping  the  fame  on  fool;  and  that  the  taid  present  and  futore  tmitees,  their 
reapeetive  hein,  exeeatort,  and  adminittratort,  shall  and  may,  out  of  the  moneys  wbieh  shall 
eom«  to  their  respeetire  hands  by  Tirtue  of  these  presents,  retain  to  and  reimbune  thenselves 
reapeotiTely  all  sneh  reasonable  eosts  and  expensee  as  they  shall  or  asay  respeetirely  inenr  ia  or 
•boot  the  ezeoation  :c  the  tmsts  hsrshy  in  theas  rcpoaed.    In  witaess,"  Ao. 
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♦64S1       *^'  -^^^^^^^  Q-  ^-  (with   whom  was  Bovill,  Q.  C),  for  the 

■I  plaintiffs.(a) — The  defendant,  it  is  submitted,  was  a  •partner 

♦ft44-l  ^^^^  ^^®  ^^^'     ^^^  effect  of  making  the  profits  of  the  business 

-'  the  subject  of  the  marriage-settlement,  was,  to  make  the  trustee 
a  partner,  even  if  he  were  a  bare  trustee.  The  memorandum  of  the 
Ist  of  January,  1859,  in  itself  would  constitute  a  partnership:  but, 
*r4'l   *w^®^  ^^  come  to  the  marriage  settlement,  the  thing  assumes 

-'  a  very  definite  shape;  all  the  profits  already  accrued  or  there- 
after to  accrue  from  the  underwriting  business  were  assigned  to  the 
defendant  and  Donnison  as  trustees.  In  Wightman  v.  Townroe,  1  M. 
k  Selw.  412,  where  executors  of  a  deceased  partner  continued  his 
share  of  the  partnership  property  in  trade  for  the  benefit  of  his  infant 
daughter,  it  was  held  that  they  were  liable  upon  a  bill  drawn  for  the 
accommodation  of  the  partnership,  and  paid  in  discharge  of  a  partner- 
ship debt,  although  their  names  were  not  added  to  the  firm,  but  the 
*ft461  ^^^^^  w^  carried  on  by  the  other  partners  under  ♦the  same 

-'  firm  as  before,  and  the  executors,  when  they  divided  the  profits 
and  loss  of  the  trade,  carried  the  same  to  the  account  of  the  infant, 
and  took  no  part  of  the  profits  themselves.  Le  Blanc,  J.,  says:  "It 
seems  to  me  that  the  executors,  by  embarking  the  property  in  trade 
in  the  first  instance,  contracted  a  responsibility  in  a  Court  of  lav, 
which  their  subsequent  application  of  the  profits  to  purposes  not  of 
personal  benefit,  cannot  afterwards  vary."  A  similar  aecision  was 
come  to  in  Ex  parte  Garland,  10  Ves.  110.  It  is  a  clear  principle  in 
the  law  of  partnership,  that  one  who  contracts  for  a  share  of  profits  is 
liable  to  contribute  to  losses.  The  rule  has  been  so  laid  down  in  a  long 
series  of  cases.  In  Ex  parte  Wilson,  In  re  Colbeck,  Buck,  B.  C.  48, 
it  was  held,  that,  if  a  retiring  partner  assign  all  his  share  in  the  con- 
cern to  two  continuing  partners,  upon  trust  to  pay  him  an  annuity 
for  his  life,  subject  to  an  abatement  or  enlargement  with  the  fluctuation 
of  the  profits  of  the  trade,  that  will  not  with  reference  to  creditors 
determine  the  partnership.  In  Ex  parte  Hamper,  17  Yes.  403,  404, 
Lord  Eldon  says :  *'  The  cases  have  gone  farther  to  this  nicety,  upon 
a  distinction  so  thin  that  I  cannot  state  it  as  established  upon  due 
consideration,  that,  if  a  trader  agrees  to  pay  another  person  for  his 
labour  in  tho  concern  a  sum  of  money,  even  in  proportion  to  the  pro- 
fits, equal  to  a  certain  share,  that  will  not  make  him  a  partner ;  bnti 
y/*  he  has  a  specific  interest  in  (he  profits  themselveSf^as  profUs,  he  is  a  part' 
ner^  Again  at  p.  412,  he  further  says :  "  It  is  clearly  settled,  though 
I  regret  it,  that,  if  a  man  stipulates,  that,  as  the  reward  of  his  labour, 
he  shall  have,  not  a  specific  interest  in  the  business,  but  a  given  sum 
of  money,  even  in  proportion  to  a  given  quantum  of  the  profits,  that 
will  not  make  him  a  partner ;  but,  if  be  agrees  for  a  part  of  the  profits, 
*6471   ^  s^ch,  giving  him  a  right  to  an  ^account,  though  having  no 

-'  property  in  the  capital,  he  is  as  to  third  persons  a  partner ;  and 

(a)  The  poioti  marked  for  ftrgameat  on  the  part  of  the  plaintiffs  were  aa  foUows : — 

*M.  That  the  (kets  thow  that  the  defendant  was  a  partner  as  to  third  persona  in  the  wld•^ 

writing  hnsiness  earried  on  in  his  son's  name : 
"2.  That  the  defendant  was  liable  to  the  plaintiffs  on  the  poKoj  in  qnestion  saheeribed  ia  ths 

ion's  name,  ae  a  partner  with  him;  and  that  the  plaintiffii  are  entiUed  to  reooTer  the  asMttt 

iasared  from  the  defendant" 
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in  a  question  with  third  persons  no  stipulation  can  protect  him  from 
luss." 

Z/ttfA,  Q.  0.  {Mellish,  Q.  C,  and  ^SiV  O,  Honyman  were  with  him),  for 
tbe  defendant.(a) — It  is  sought  to  fix  the  defendant  as  a  partner  in  the 
business  carried  on  by  his  son,  by  a  reference  to  the  agreement  of  the 
Lst  of  Jan  nary,  1859,  and  the  marriage  settlement,  taken  together  The 
agreement  was,  to  pay  the  defendant  6002.  a  year  for  three  years,  in 
consideration  of  his  guaranteeing  in  case  of  losses  to  the  extent  of 
5000/.,  and  that,  if  at  the  end  of  the  three  years  the  business  should 
be  found  to  have  produced  a  profit  of  more  than  20002.  a  year,  tbe 
annuity  was  to  be  increased.  That  was  not  an  agreement  for  a  share 
of  the  profits  of  the  business.  [Montague  Smith,  J. — It  would  have 
been  much  the  same  if  the  annuity  had  been  measured  by  the  amount 
of  profits  of  another  man's  business.]  Precisely  so.  Then,  does  the 
marriage  settlement  make  the  father  a  partner  ?  It  is  said  that  not 
only  does  it  make  the  father,  but  also  the  co-trustee,  a  partner.  The 
business,  however,  is  not  transferred  to  them ;  but  only  the  railway 
stock,  moneys  in  hand,  and  all  the  moneys,  earnings,  profits,  and  emolu- 
ments which  should  thereafter  come  to  the  hands  of  Fenn  *on  r^^^o 
account  or  in  respect  of  the  underwriting  business.  The  ^ 
trustees  had  no  power  to  interfere  with  the  business.  [Montagus 
Smith,  J. — Would  not  the  father  be  entitled  in  equity  to  an  account 
of  the  profits?]  It  is  submitted  not.  By  the  agreement  of  the  17th 
of  March,  1857,  tbe  business  was  to  be  entirely  under  the  control  and 
management  of  Fenn.  If  the  agreement  of  the  1st  of  January,  1859, 
did  not  make  the  father  'a  partner,  the  settlement  clearly  did  not. 
There  is  nothing  in  any  of  the  trusts  to  impose-  upon  the  trustees  any 
such  liability  as  is  sou'^ht  to  be  inferred  from  tbe  deed.  In  Uickman 
V.  Cox,  18  C.  B.  617  (E.  C.  L.  R.  vol.  86),  A.  and  B.,  who  carried  on 
the  business  of  iron-masters  in  copartnership,  by  a  deed  purporting 
to  be  made  between  A.  and  B.  of  the  first  pait,  five  persons  named  as 
trustees  of  the  second  part,  and  the  several  persons  whose  names  were 
contained  in  a  schedule  as  creditors  for  the  sums  therein  mentioned, 
and  who  should  execute  the  deed,  of  the  third  part, — reciting  that  the 
said  A.  and  B.  were  indebted  to  the  several  persons  parties  thereto  of 
the  third  part,  and  that  they  had  agreed  to  assign  all  their  estate  and 
effects  for  the  benefit  of  such  creditors, — assigned  the  works  and  all 
their  property  and  effects  to  trustees,  upon  trust,  amongst  other  things, 
to  carry  on  the  business  under  the  name  of  '*  The  Stanton  Iron  Company,"' 
and  out  of  the  profits  to  pay  interest  on  mortgages,  &o.,  and  to  **pay  and 
divitie  the  net  income  of  the  business  remaining  after  answering  the  purposes 
oforesaid,  unto  and  among  all  and  singular  the  creditors  of  A,  and  B.,  in 
rateable  proportions  according  to  the  amount  if  their  respective  debts.  And 
this  Court  held,  that,  under  this  deed,  the  creditors  executing  it  became 
liable  as  partners  for  debts  oontraoted  by  the  trustees  in  carrying  on  the 

(o)  Tb«  point!  markec  for  ftrgamiiit  on  Iho  pari  of  tho  defondaat  were  m  foUows : — 

**  1  Thmt,  apoD  the  faeta  and  dooamenta  sot  out  in  the  speoial  omo,  the  defendant  i«  not  liable 
u  an  nnderwriter  on  the  policy : 

**  S.  That  the  facU  do  not  ehoir  that  the  defendant  wm  a  partner  wiA  hli  son  in  bnalnets,  so 
•M  to  make  him  liable  for  tiie  loie  : 

**  3.  That  it  appeare  hj  tbe  ease  that  the  plaintiffa  were  not  aware  of  tbe  aeta  alleged  to  conatl« 
lute  a  partoerahip,  and  therefore  are  not  ontiUel  to  relj  on  anj  oatenaible  partnerahip." 

C.  B.  N.  B.,  VOL.  XVIII.— 26 
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trade.     On  appeal  to  tbe  Exchequer  Chamber,  that  Court  was  equally 
*64Q1   ^^vi^^  ^°  opinion, — Coleridge,  J.,  Erie,  J.,  and  *Crompton,  J., 

-•  agreeing  with  the  Court  below;  Martin,  B.,  Brarawell.  B..  and 
Wataon  B.,  thinking  the  deciwon  of  this  Court  wrong :  see  3  C.  B.  K. 
S.  528  (E.  C.  L.  R  vol.  91).  The  House  of  Lords,  however,  held  that 
the  deed  did  not  constitute  the  creditors  partners,  so  as  to  become  liable 
for  debts  contracted  b J  the  trustees  in  carrying  on  the  business:  see 
Wheatcroft  and  Cox  t;.  Hickman,  9  C.  B.  N.  S.  47  (E.  C.  L.  K.  vol.  991 
8  House  of  Lords  Cases  268.  The  liability  of  a  partner  in  respect  of 
contracts  made  by  the  firm  is  there  put  upon  the  true  ground,  viz. 
that  of  agency^  Lord  Cranworth  there  says  9  C.  B.  N.  S.  90  (E.  C. 
L.  R.  vol.  99):  "The  liability  of  one  partner  for  the  acts  of  his  co- 
partner is  in  truth  the  liability  of  a  principal  for  the  acts  of  his  agent. 
Where  two  or  more  persons  are  engaged  as  partners  in  an  ordinarj 
trade,  each  of  them  has  an  implied  authority  from  the  others  to  bind 
them  all  by  contracts  entered  into  according  to  the  usual  course  of 
business  in  that  trade.  Every  partner  in  trade  is,  for  the  ordinary 
purposes  of  the  trade,  the  agent  of  his  copartners ;  and  all  are  there- 
fore liable  for  the  ordinary  trade  contracts  of  the  others.  Partners 
may  stipulate  among  themselves  that  some  of  them  only  shall  enter 
into  particular  contracts,  or  enter  into  any  contracts,  or  that,  as  io 
certain  of  their  contracts,  none  shall  be  liable  except  those  by  whom 
they  are  actually  made :  but  with  such  private  arrangements  thinl 
persons  dealing  with  the  firm,  without  notice,  have  no  concern.  Tbe 
public  have  a  right  to  assume  that  every  partner  has  authority  from 
his  copartner  to  bind  the  whole  firm  in  contracts  made  according  to 
the  ordinary  usages  of  trade.^'  Again,  at  p. 95,  his  Lordship  savs:  '*l 
can  find  no  case  in  which  a  person  has  been  made  liable  as  a  dormant 
or  sleeping  partner,  in  which  the  trade  might  not  fairly  be  said  P) 
have  been  carried  on  for  him,  together  with  those  ostensibly  conductiog 
'^B'Ol  ^^*  ^^^  when  therefore  he  would  stand  in  the  *po.sition  of  priD- 

^  cipal  towards  the  ostensible  members  of  the  firm  as  his  agents. 
This  was  certainly  the  case  in  Waugh  v.  Carver,  2  H.  Bl.  235.  Each 
firm  was  carrying  on  business  on  account,  not  only  of  itself,  but  al^ 
of  the  other  firm :  this,  therefore,  made  each  firm  the  agent  of  tbt* 
other.  The  case  of  Bond  v,  Pittard,  8  M.  &  W.  857,t  could  admit  of 
no  doubt.  The  question  was,  whether  G.  F.  Watts  and  P.  H.  Watte 
could  sue  jointly  for  business  transacted  by  them  as  attorneys.  Thej 
jiad  agreed  to  become  partners  on  a  stipulation  that  P.  H.  Watts 
should  always  receive  800/.  yearly  out  of  the  first  profits  as  hia  share, 
and  should  not  be  liable  for  any  ios.se8.  It  was  argued  that  this  latter 
stipulation  prevented  them  from  being  partners :  but  the  Court  held 
the  contrary.  Each  of  them  worked  for  the  common  benefit  of  both : 
and  each  of  them  therefore  acted  as  agent  for  the  other.  The  prodoce 
of  the  labour  of  each  was  to  be  brought  into  a  common  fund,  to  be 
afterwards  shared  according  to  certain  arrangements  between  them 
selves.  The  case  was  really  free  from  doubt.  A  similar  principle 
(explains  and  justifies  the  decision  of  the  Court  of  Common  Pleas  in 
JJarry  v.  Neshara,  8  C.  B.  641  (E.  C.  L.  R.  vol.  64).  The  question 
was  whether  the  defendant  was  liable  for  goods  furnished  to  one  Low- 
thin  in  the  way  of  his  business  as  the  printer  and  publisher  of  a  news- 
paper.   It  ia  clear  that  Lowthin  was  conducting  tbe  business  for  tfce 
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common  benefit  of  both,  subject  to  the  private  arrangements  as  to  the 
shares  they  should  separately  be  entitled  to.  Lowthin  was  therefore 
clearly  the  agent  of  Nesham."  Tried  by  that  test,  what  is  there  here 
to  show  that  the  underwriting  business  was  being  carried  on  for  the 
benefit  of  this  defendant?  [Byles,  J. — We  are  to  draw  any  reason- 
able inferences  of  fact  If  we  think  that  the  substance  of  the  arrange* 
ment  makes  the  defendant  a  partner,  we  are  bound  so  to  decide. 
Erlk,  G.  J.,  ♦referred  to  Courtenay  v.  Wagstaff,  16  C.  B.  N.  S.  [-♦/%--• 
110  (E.  C.  L.  R.  vol.  111).  MoNTAOUB  Smith,  J.— It  appears  •-  ^^ 
that  all  the  moneys  received  in  the  business  were  paid  into  the  fatherV 
banking-account.]  The  accounts  being  all  kept  by  Fenn,  the  son  did 
not  require  himself  to  keep  a  banking-account  for  the  purpose  of  this 
business.  The  business  began  in  1857;  it  was  not  until  the  Ist  of 
January,  1859,  that  the  defendant  took  the  agreement  to  receive  500^ 
a  year.  If  such  an  arrangement  as  this  enures  as  a  partnership,  no 
security  can  be  taken  for  the  repayment  of  advanceis  out  of  the  profite 
of  a  business.  [Erle,  C.  J. — The  difliculty  is.  that  this  is  a  bargain 
to  receive  the  proceeds  of  future  contracts.]  The  true  question  is,  as 
in  Wheatcroft  r.  Hickman,  9  C.  B.  N.  S.  47  (B.  C.  L.  R.  vol.  99),  8 
House  of  Lords  Cases  268,  whether  the  business  carried  on  is  the 
business  of  the  person  who  is  sought  to  be  charged,  and  the  person 
carrying  it  on  is  doing  so  as  his  agent.  None  of  the  cases  cited  on 
the  other  side  have  any  Application.  In  Wightman  r.  Townroe,  1  M. 
k  Selw.  412,  the  executors  had  taken  to  and  were  carrying  on  the 
business  for  the  benefit  of  an  infant.  Lord  Justice  Knight  Bruce  so 
explains  that  case  in  Labouchere  v.  Tupper,  11  Moore's  P.  C.  198,  221, 
where  he  says, — "The  executor  of  a  trader  carrying  on  the  trade 
after  his  death,  though  doing  so  avowedly  in  the  character  of  execu-' 
tor,  is  nevertheless  personally  liable  for  all  the  debts  contracted  in 
the  trade  after  his  death,  whether  he  is  entitled  or  not  entitled  to  be 
wholly  or  to  any  extent  indemnified  by  the  testator's  personal  estate, 
<and  whether  it  is  sufficient  or  insufficient  for  the  purpose :  nor  doe5) 
the  propriety  of  his  conduct,  as  between  himself  and  those  beneli- 
cially  interested  in  the  testator's  personal  estate,  give  the  creditors  of 
the  trade,  becoming  so  after  the  aeath,  the  rights  of  creditors  of  the 
testator.  The  latest  authorities  on  the  point  are,  we  conceive,  to  this 
effect,  *and  appear  to  us  preponderant  and  correct.  A  sufficient  r^^g^o 
number  of  these  authorities,  including  Ex  parte  Garland,  10  *- 
Ves.  110,  Ex  parte  Richardson,  8  Madd.  188,  and  Wightman  v.  Town- 
roe,  1  M.  &  Selw.  412,  were  cited  at  the  bar  during  the  argument.'' 
Rilshaw  V.  Jukes,  32  Law  J.,  Q.  B.  216,  is  also  a  cogent  authority  to 
show  that  no  partnership  was  created  here.  There,  A.,  an  iron- 
monger, having  supplied  ironmongery  to  the  amount  of  189Z.  to  B. 
and  C.,  who  were  builders,  agreed  to  join  them  in  the  purchase  of 
some  land  for  building,  on  the  conditions  that  B.  and  C.  should  build 
the  houses,  A.  supplying  the  ironmongery  required,  and  that  on  the 
completion  and  sale  of  the  houses  A.  should  be  paid  the  1891,  and  the 
price  of  the  ironmongery,  and  no  more,  and  that,  if  no  profit  was 
realized,  A.  should  be  a  loser :  an  agreement  was  accordingly  entered 
into  by  all  three  with  the  landowner  for  the  purchase  of  a  piece  of 
land,  and  the  three  bound  themselves  to  complete  buildings  upon  it 
according  to  certain  plans,  the  vendor  agreerhg  to  make  advances  to 
the  three  to  enable  them  to  complete  the  buildings,  and  the  three 
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l)eing  jointly  bound  to  pay  the  purchase- money,  and  the  cottvejaace 
when  all  was  paid  to  be  to  the  three  or  as  they  should  direct.  B.and 
C  having  ordered  timber  of  the  plaintiff,  it  was  supplied  on  their 
credit  (the  plaintiff  being  ignorant  of  A/s  having  any  interest  in  the 
building),  and  it  was  used  on  the  building.  The  Court  held  (Wight- 
man,  J.,  dissenting)  that  A.  was  not  jointly  interested  with  B.  and  C. 
in  such  a  way  as  to  make  him  a  partner  and  liable  for  the  timber. 

Brovm  was  not  called  upon  to  reply. 

Eble,  C.  J. — I  am  of  opinion  that  our  judgment  in  this  case  ought 
*6531  ^  ^  f^^  ^^^  plaintifife.  My  judgment  *turns  upon  the  opera- 
■'  tion  of  the  deed  of  the  19th  of  August,  1859,  the  marriage  set- 
tlement. That,  I  think,  made  the  defendant  liable  as  a  partner,  as 
giving  him  an  interest  in  the  business  which  was  to  be  carried  on.  It 
\a  very  material  to  consider  what  was  the  nature  of  the  business. 
There  was  no  place  of  business ;  and  no  stock  in  trade ;  but  only  a 
contract  between  William  Sharp  the  younger  and  Fenn,  by  which  it 
was  agreed  that  the  underwriting  business  should  be  carried  on  by 
^hem  under  the  guarantee  of  the  father  (the  now  defendant)  to  the 
03ctent  of  5000Z.  if  losses  to  that  amount  should  be  called  for ;  and,  if 
no  losses  were  incurred,  the  proceeds  were  to  be  paid  over  by  Fenn 
(by  whom  the  business  was  to  be  carried  on  and  the  accounts  kept)  to 
Sharp  the  younger.  That  was  the  business  which  was  the  subject  uf 
the  settlement.  In  consideration  of  his  guarantee,  the  defendant  was 
to  receive  500Z.  a  year  out  of  the  profits.  By  the  settlement,  Sharp 
the  younger  assigned  to  the  defendant  and  Donnison,  their  executors 
&c.,  "  all  and  singular  the  sums  of  monev,  earnings,  profits,  and  emol- 
uments which  are  now  in  the  hands  of  tlie  said  W.  Fenn  and  all  such 
as  shall  hereafter  come  into  the  hands  of  the  said  W.  Fenn  or  other  the 
9gent,  deputy,  or  attorney  for  the  time  being  of  the  said  William 
Sharp  the  younger  to  be  substituted  for  the  said  W.  Fenn  as  herein- 
after mentioned,  on  account  or  in  respect  of  the  said  hereinbefore-men- 
tioned underwriting  business,  and  vrhich  according  to  the  terms  of  the 
said  hereinbefore-recited  agreements  of  the  17th  of  March,  1867,  of  the 
1st  of  November,  1858,  andof  the2dof  the  present  month  of  July  respect- 
ively, or  otherwise,  are  and  will  or  may  become  payable  to  the  said 
William  Sharp  the  younger."  The  result  of  that  assignment,  with 
the  accompanying  power  of  attorney,  was,  to  hand  over  to  the  defend- 
ant and  Donnison  substantially  the  entirety  of  the  business.  Every- 
*6541  ^^^^8  ^^^^  *could  come  from  the  business  became  the  property 
-'  of  the  defendant  and  Donnison,  in  trust,  as  to  500Z.  thereof,  to 
pay  the  defendant's  annuity.  Assuming  that  the  yearly  earnings  of 
the  business  were  500^.  only,  and  losses  should  be  incurred,  the  result 
would  be  that  every  shilling  of  the  proceeds  would  be  handed  over  tv) 
the  defendant,  and  nothing  would  remain  whereout  to  pay  losses.  The 
deed  is  to  be  construed  with  reference  to  the  business  to  which  it 
related.  It  was  no  doubt  intended  to  be  a  real  transaction.  The  mis- 
take which  Ihe  defendant  made,  was,  that  he  calculated  upon  the  busi: 
ness  being  profitable ;  not  taking  into  account  the  possibility  of  la^sea 
occurring  and  of  the  concern  thus  becoming  a  losing  one.  An  arrange- 
ment by  which  all  the  proceeds  of  a  business  are  to  be  handed  over 
to  a  third  persou  certainly  looks  suspicious  on  the  face  of  it.  No  fraud 
is  suggested  here :  but  still  the  whole  gross  proceeds  of  the  business 
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passed  by  the  deed  to  the  trustees  until  the  5001  a  year  was  paid  to 
the  defendant.  The  result  seems  to  me  to  be,  that  the  defendant 
became  responsible  as  a  principal.  I  do  not  place  so  much  reliance 
upon  the  antecedent  agreement  as  upon  the  deed.  If  this  had  been 
the  case  of  an  ordinary  trading  concern,  and  the  whole  stock  had  been 
transferred,  it  would  have  been  beyond  argument.  Here  the  whole- 
proceeds  of  the  business  pass,  including  the  profits,  eo  nomine.  Thaf 
distinguishes  this  case  from  those  where  an  annuity  has  been  agreed 
to  be  paid  in  proportion  to  the  profits  of  a  business.  The  ground  upon 
which  the  decision  of  the  House  of  Lords  in  Wheatcroft  v,  Hickman 
proceeded  seems  to  me  to  be  a  sound  and  rational  one.  It  was  admit- 
ted there  that  for  debts  contracted  by  the  trustees  they  would  be  liable. 
Here  the  claim  is  against  one  of  the  trustees  to  whom  all  the  proceeds 
of  the  business, — a  very  peculiar  one, — ^are  in  terms  conveyed.  Upoiv 
the  whole,  I  feel  bound  to  come  to  the  ♦conclusion  that  the  r*^-- 
defendant  has  by  the  contract  he  has  entered  into  made  himself  ^ 
liable  for  the  debts  of  the  concern. 

Btlss,  J. — I  am  of  the  same  opinion.  It  is  not  necessary  to  con- 
sider here  whether  or  not  a  mortgagee  of  the  profits  of  a  business* 
becomes  a  partner.  We  are  empowered  and  bound  to  draw  inferences 
of  fact :  and  the  question  is,  whether  upon  the  facts  stated  in  this  special 
case  we  do  not  see  an  obvious  intention  to  evade  the  law  of  partnership, 
as,  no  doubt,  a  man  may  do  without  any  reflection  upon  his  character 
or  honour.  That  that  intention  was  present  to  the  mind  of  this 
defendant,  is  clear  from  two  or  three  passages.  One  is  in  the  memo-, 
randum  of  agreement  of  the  1st  of  January,  1859, — a  very  carefully 
worded  passage :  "  If  at  the  end  of  three  years  from  the  date  hereof, 
it  shall  appear  that  one-fourth  of  the  net  average  annual  profits  during 
that  period  made  by  me  in  the  said  business  shall  amount  to  more 
than  500Z.,  then  and  in  that  case  the  said  annuity  shall  thenceforth  be 
increased  to  a  yearly  sum  equal  to  one-fourth  of  such  net  average 
annual  profits  made  by  me  in  the  said  business  during  the  said  three, 
years."  The  person  who  drew  that  document  was  evidently  desirous 
to  guard  against  a  partnership;  for,  the  concluding  sentence  of  the 
memorandum  is  as  follows, — ''Moreover,  in  no  case  are  you  to  be 
considered  as  a  partner  with  me  in  the  said  business  of  an  underwriter.'' 
All  notion  of  a  participation  in  profits  is  carefully  avoided.  When 
we  come  to  the  marriage  settlement,  we  find  an  express  assignment  to 
the  trustees  of  *'a11  ana  singular  the  sums  of  money,  earnings,  profits, 
and  emoluments  which  are  now  in  the  hands  of  Fenn,  and  all  stich  aS' 
shall  hereafter  come  into  the  hands  of  Fenn,  on  account  or  in  respect  of 
the  said  underwriting  business."  Here  is  an  assignment  of  profits  by 
name.  Then,  when  the  accumulated  '''profits  shall  have  reached  r*^-/*- 
8oOO{.,  and  continued  at  that  amount  without  reduction  for  two  '- 
years,  the  trustees  are  to  reassign  to  Sharp  the  younger  ''the  said 
moneys  and  profits  arising  from  the  aforesaid  underwriting  business^'' 
When  the  whole  deed  is  looked  at,  it  amounts  in  substance  to  this,  that 
the  first  500f.  of  the  yearly  profits  of  the  concern  are  to  go  into  the 
pocket  of  the  defendant, — being  10  per  cent,  on  a  sum  not  advanced, 
but  merely  guaranteed.  I  must  confess,  that,  if  I  were  sitting  as  a 
juryman,  I  should  have  no  hesitation  in  coming  to  the  conclusion  that 
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the  real  substance  of  the  bargain  was,  for  a  share  of  the  profits,  and 
nothing  else. 

Montague  Smith,  J. — I  am  of  the  same  opinion.  If  the  case  had 
rested  on  the  agreement  of  the  1st  of  January,  1859, 1  sh:  aid  not  have 
thought  that  any  partnership  was  created.  That  is  a  mere  agreement 
or  promise  to  pay  the  defendant  5002.  a  year,  and  a  further  sum  in  the 
event  of  the  profits  of  the  business  reaching  a  given  amount.  Bat 
the  marriage  settlement  gives  the  defendant  a  right  to  receive  the 
whole  "  earnings,  profits,  and  emoluments"  of  the  business, — at  once 
and  absolutely  to  take  the  whole  of  the  net  profits  of  the  business,  eo 
nomine.  It  gave  him  all  the  rights  of  a  partner,  including  a  right  to 
an  account.  If  he  were  not  a  partner,  the  efiect  would  be,  that  the 
whole  fund  applicable  to  the  payment  of  losses  would  be  entirely  taken 
away,  If  an  agreement  to  receive  half  the  profits  of  a  concern  makes 
a  man  a  partner,  how  is  he  less  a  partner  if  he  stipulates  to  receive 
the  whole  ?  By  this  deed  the  defendant  is  to  receive  the  profits  of 
the  business  as  profits,  and  he  thereby  deprives  the  creditors  of  the 
fund  out  of  which  losses,  if  any,  were  to  be  paid.  All  the  usual  tests 
of  a  partnership  are  satisfied. 

Judgment  for  the  plaintiffs 


^j^.^T  ♦FRANCES  MATTHEY,  Administratrix  of  FREDERICK 
'^^'J  MATTHEY   deceased,  v.  WISEMAN  and  Another. 

May  16. 

1.  The  euitom  of  foreifn  alUchment  in  the  city  of  London  does  not  warrent  proecediD*} 
againit  one  who  at  the  time  of  their  commenoement  wai  dead. 

2.  Held,  therefore,  that  a  Jadgraent  and  execution  and  payment  hy  the  garnishees  in  a  sail  n 
eommenced  in  the  Mayor's  Court  cannot  be  set  up  by  them  as  an  answer  to  a  claim  againat  then 
by  the  personal  representative  of  the  deceased,  for  a  debt  due  to  him  in  his  lifetime,  notwitb- 
standiug  that  the  letters  of  administration  were  granted  before  execution  had,  and  that  (as  vt? 
suggested)  by  the  oastom  she  might  have  appeared  in  the  Mayor's  Court  and  disaolved  the  attsch- 
ment. 

3.  Westoby  v.  Day,  2  Ellis  k  B.  605,  distinguished. 

This  was  an  action  by  the  plaintiff,  administratrix  of  Frederick  Mat- 
they,  deceased,  for  money  payable  to  Frederick  Matthey,  the  intestate, 
in  his  lifetime,  for  money  received  by  the  defendants  for  the  use  of 
the  said  Frederick  Matthey,  and  for  money  found  due  from  the  defend- 
ants to  the  said  Frederick  Matthey  on  accounts  stated  between  them, 
and  for  money  payable  by  the  defendants  to  the  plaintiff  as  adminis- 
tratrix, for  money  received  by  them  for  the  use  of  the  plaintiff  as 
administratrix:  Claim,  8000/. 

The  defendants  pleaded, — thirdly,  that  the  plaintiff,  as  such  admin- 
istratrix as  aforesaid,  ought  not  further  to  maintain  her  action  against 
the  defendants,  because  they  said,  tha^  the  city  of  London  now  is,  and 
immemorially  has  been  an  ancient  city,  and  that  there  is,  and 
immemorially  has  been,  a  custom  therein,  that,  if  any  person  affirms 
pr  bath  affirmed  a  plaint  in  debt  in  the  Court  of  Her  present  Majesty 
or  her  predecessors,  Kings  or  Queens  of  England,  held  or  to  be  held 
before  the  mayor  and  aldermen  of  the  said  city  for  the  time  being,  ia 
the  chamber  of  the  Guild  Hall  of  the  said  city,  within  the  said  citV; 
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according  to  the  costom  of  the  said  city,  and  upon  such  plaint  it  be 
or  bath  been  commanded  by  the  Court  to  any  of  the  serjeants-at-mace 
and  ministers  of  the  said  Court  to  summon  such  person  named  defend- 
ant iD  such  plaint  to  appear  in  the  same  Court  to  answer  the  plaintiff 
io  such  plaint ;  and  if  it  is  or  has  been  certified  and  returned  by  such 
seijeant-at-mace  and  minister  of  the  Court  that  the  defendant  in  such 
plaint  has  or  had  nothing  within  the  said  city,  or  the  liberties, thereof, 
whereby  he  can  or  *could  be  summoned,  nor  is  nor  was  to  be  r*a^Q 
foand  within  the  city,  and  such  defendant  at  that  Court,  being  ^ 
solemnly  called,  makes  or  has  made  default,  and  in  the  same  Court  it 
is  or  has  been  alleged  by  the  plaintiff  in  the  plaint  that  any  other 
person  owes  or  has  owed  to  any  such  defendant  any  sum  of  money 
amounting  to  the  debt  in  such  plaint  specified,  or  any  part  thereof, 
then,  at  the  petition  of  such  plaintiff  made  to  the  same  Court  for  pro- 
cess, according  to  the  custom  of  the  said  city,  that  is  to  say,  that  such 
person  so  owing  or  having  owed  such  debt  as  aforesaid,  being  found 
within  the  jurisdiction  of  the  said  Court,  may  or  might  be  warned  by 
the  said  serjeant-at-mace  or  minister  of  the  said  Court  not  to  part  with 
such  debt  or  sum  of  money  so  being  in  his  hands  and  custody,  with- 
out license  of  the  said  Court,  but  the  same  in  his  hands  and  custody 
keep  so  that  the  said  defendant  might  be  attached  thereby,  that  he 
might  appear  in  the  same  Court  to  answer  the  said  plaintiff*  in  the  plea 
in  such  plaint  specified, — it  is  and  has  been  commanded  by  the  Court 
to  one  of  the  serjeants-at-mace  and  a  minister  of  the  Court,  to  attach 
such  defendant  in  such  plaint  by  such  sum  of  money,  so  being  in  the 
hands  or  custody  of  such  other  person,  according  to  the  said  custom,  so 
that  such  defendant  might  appear  at  the  then  next  Court  to  be  holden 
before  the  said  mayor  and  aldermen,  in  the  chamber  of  the  Guild- 
hall, to  answer  the  plaintiff  in  the  plea  in  such  plaint  specified;  and 
then,  if  such  serjeant-at-mace  and  minister  of  the  Court  return  and 
certify  to  such  Court  such  defendant  to  be  attached  according  to  the 
said  custom,  by  such  sum  of  money,  so  being  in  the  hands  or  custody 
of  such  other  person,  to  be  defended  and  kept  so  that  such  defendant 
in  such  plaint  named  might  appear  at  the  same  or  the  then  next  Court 
holden  or  to  be  holden,  to  answer  such  plaintiff  in  the  plea  in  such 
plaint  'specified:  and  if  the  defendant  at  that  and  three  other  pgxg 
Courts  then  next  severally  holden  or  to  be  holden  before  the  *• 
mayor  and  aldermen  of  the  said  city,  in  the  chamber  of  the  Guildhall 
of  the  said  city,  being  solemnly  called,  does  not  appear,  but  makes 
default,  and  such  four  defaults  according  to  the  custom  of  the  said  city 
are  recorded  against  such  defendant  at  such  four  Courts  after  such 
attachment  made;  and  if  such  plaintiff  in  such  plaint  named,  at  every 
such  four  Courts,  in  his  own  person  or  by  his  attorney  appear  and 
offer  himself  against  such  defendant  in  the  plea  in  such  plaint  specified, 
according  to  the  custom  of  the  said  city,  then,  at  the  last  of  the  said 
four  Courts,  or  at  any  Court  holden  or  to  be  holden  after  such  four 
defaults  recorded,  at  the  petition  of  such  plaintiff'  in  such  plaint  named 
made  to  the  Court,  it  is  and  has  been  used  for  the  Court  to  command 
such  or  any  other  serjeant-at-mace  and  minister  of  the  Court  to  warn 
such  other  person,  so  being  found  within  the  said  city,  according  to 
the  custom  of  the  said  city,  to  be  and  appear  at  any  Court  afterwards 
to  be  holden  before  the  mayor  and  aldermen  of  the  said  city,  to  show 
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if  anything  he  has  or  knows  to  say  for  himself  why  such  plaintiff  in 
such  plaint  ought  not  to  have  execution  of  such  sum  so  attached  as 
aforesaid  ;  and  if  at  such  Court  such  serjeant-at-mace  return  and  cer> 
tify  such  other  person  in  whose  hands  such  sum  of  money  is  or  has 
been  attached  to  be  warned,  according  to  such  custom,  to  be  and  appear 
in  the  same  Court  to  show  such  cause,  and  if  such  person  so  warned, 
being  solemnly  called  at  such  Court,  do  not  appear  or  has  not  appeared, 
but  makes  or  has  made  default,  then  it  is,  and  from  time  immemorial 
it  has  been,  used  and  accustomed  for  such  Court  to  award  such  plain- 
tiff to  have  execution  of  such  sum  so  attached,  to  satisfy  such  plaintiff 
the  debt  in  such  plaint  specified,  or  so  much  thereof  as  such  sum  so 
^attached  extends  or  has  extended  to  satisfy,  by  sufficient 
pledges  to  be  found  and  given  by  such  plaintiff  in  such  plaint 
named  in  the  same  Court,  according  to  such  custom,  to  restore  to  such 
defendant  such  sum  of  money  so  attached,  if  such  defendant  within  a 
year  and  a  day  thence  next  ensuing  come  or  has  come  into  the  Court 
so  holden,  and  disproves  or  avoids,  or  has  disproved  or  avoided,  such 
debt  in  such  plaint  mentioned,  according  to  the  custom  of  the  said  city ; 
and,  that,  after  such  pledges  found  and  execution  had  of  such  sum  so 
in  the  hands  and  custody  of  such  other  person  attached  and  defended 
by  the  plaintiff  in  such  plaint  named,  such  other  person  in  whose 
hands  or  custody  such  sum  is  or  has  been  attached  is  or  has  been  dis- 
charged against  such  defendant  of  the  sum  so  attached  and  had  in 
execution,  and  such  defendant  in  such  plaint  named  is  or  has  been 
discharged  against  the  same  plaintiff  of  so  much  of  his  debt  in  such 
plaint  demanded  by  such  plaintiff,  so  long  as  such  judgment  and  exe- 
cution remains  in  force  and  effect,  not  revoked  or  disproved  by  such 
defendant;  and,  if  such  sum  of  money  so  attached  and  defended  and 
had  in  execution  amount  not  nor  has  amounted  in  the  whole  to  the 
sum  of  the  debt  in  and  by  the  said  plaint  demanded  by  such  plaintiff 
against  such  defendant,  then  such  plaintiff,  by  the  custom  of  the  said 
Court,  is,  and  from  time  immemorial  has  been,  used  and  accustomed 
to  have  process  against  such  defendant,  according  to  such  custom,  for 
the  residue  of  his  debt  by  him  in  such  plaint  demanded :  Averment, 
that  the  said  custom,  and  all  other  customs  of  the  said  citv  obtained 
and  used  in  the  said  city  during  all  the  time  aforesaid,  were  by  author- 
ity of  a  parliament  holden  in  the  seventh  year  of  the  reign  of  His 
Majesty  Richard  the  Second,  late  King  of  England,  ratified  and  C(jn- 
firmed  to  the  then  mayor  and  commonalty  of  the  said  city,  and  their 
♦6611  *saccessors:  That  C.  Kelson,  V.  B.  Tritton,  E.  P.  Alderson, 
-'  P.  G.  Chapman,  and  E.  T.  Hankey,  trading  under  the  style  or 
firm  of  Kelson,  Tritton  &  Co.,  and  hereinafter  called  Messrs.  Kelson, 
Tritton,  &  Co.,  before  the  commencement  of  this  action  of  the  plaintiff 
in  this  suit  against  the  defendant  in  this  suit,  to  wit,  on  the  8d  of 
March,  1863,  in  their  own  proper  persons  came  into  the  Court  of  our 
Sovereign  Lady  the  Queen  there,  before  the  mayor  and  aldermen  of 
the  said  city  of  London,  in  the  chamber  of  the  Guildhall  of  and  within 
the  said  city,  according  to  custom,  such  chamber  then  and  still  being 
in  and  parcel  of  the  said  Guildhall,  and  then  and  there  affirmed  a  cer- 
tain plaint  against  Frederick  Matthey,  now  deceased,  in  a  plea  of  debt 
upon  demand  of  2183^.  17«.  9rf.  of  lawful  money  of  Great  Britain :  and 
the  same  Messrs.  Kelson,  Tritton  &  Co.,  then  in  the  same  Court,  accord- 
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ing  to  such  cnstom,  found  pledges  to  prosecute  such  suit,  to  wit,  John 
Due  and  Bicbard  Roe,  and  then  and  there  appointed  in  their  stead  J. 
M.  Pearson,  their  attorney  against  the  said  Frederick  Matthey  in 
the  plea  of  the  said  plaint,  according  to  such  custom,  and  it  was  granted 
to  them,  &c. :  whereupon,  at  the  petition  of  the  said  Messrs.  Kelson, 
Tritton  k  Co.  then  and  there  made  to  such  Court  by  their  said  attorney, 
and  by  virtue  of  such  plaint,  it  was  then  and  there  commanded  by  the 
said  Court  to  C.  Fitch,  then  being  one  of  the  sarjeants-at-mace  of  such 
Court,  that  he,  according  to  such  custom,  should  summon  by  good  suro- 
moners  the  said  Frederick  Matthey  to  appear  at  the  same  Court  so  hold- 
en  before  the  mayor  and  aldermen  of  the  said  city,  in  the  chamber  of  the 
Guildhall  of  the  said  city,  to  answer  the  said  Messrs.  Kelson,  Tritton 
&  Co.  in  the  plea  in  such  plaint  specified,  and  that  the  said  C  Fitch 
should  return  and  certify  what  he  should  do  by  virtue  of  the  said 
precept;  and  afterwards,  at  the  same  Court,  the  *8aid  C.  Fitch,  r^Don 
according  to  such  custom,  returned  and  certified  to  the  same  *- 
Court  that  the  said  Frederick  Matthey  had  nothing  within  the  said 
city,  or  the  liberties  thereof,  whereby  he  could  be  summoned,  nor  was 
he  to  be  found  within  the  same;  and  thereupon  the  said  Frederick 
Matthey  was  then  and  there  at  the  same  Court  solemnly  called,  and 
did  not  appear,  but  made  default;  and  thereupon  afterwards,  and 
before  the  commencement  of  this  action,  to  wit,  on  the  day  and  year 
last  mentioned,  at  the  same  Court,  it  was  alleged  by  the  said  Messrs. 
Kelson,  Tritton  &  Co.,  by  their  said  attorney,  that  the  said  James 
Wiseman  and  William  Wilson,  the  now  defendants,  owed  to  the  said 
Frederick  Matthey  2188Z.  17«.  9d.  in  moneys  numbered,  as  the  proper 
moneys  of  the  said  Frederick  Matthey,  and  then  detained  the  same  in 
their  hands  and  custody:  That  they  the  now  defendants,  at  the 
time  when  it  was  by  the  said  Messrs.  Kelson,  Tritton  &  Co.,  by 
their  said  attorney,  so  alleged  as  last  aforesaid,  were  and  were  found 
within  the  said  city,  and  within  the  jurisdiction  of  the  same  Court; 
and  thereupon  the  said^Messrs.  Kelson,  Tritton  &  Co.,  by  their  attor- 
ney, then  and  there  prayed  process,  according  to  such  custom,  to  attach 
the  said  Frederick  Matthey  by  the  said  21832.  17«.  9d.  so  being  in  the 
hands  and  custody  of  the  now  defendants,  so  that  the  said  Frederick 
Matthey  might  appear  at  the  next  such  Court  to  be  held  before  the 
mayor  and  aldermen  of  the  said  city,  in  the  chamber  of  the  Guildhall 
of  and  in  the  said  city,  to  answer  the  said  Messrs.  Kelson,  Tritton  & 
Co.  in  the  plea  in  such  plaint  specified:  whereupon,  at  their  said  peti- 
tion,  it  was  then  and  there  commanded  by  such  Court,  before  the 
commencement  of  this  action,  to  the  said  serjeant-a^mace  and  minister 
of  the  said  Court,  that  he,  according  to  such  custom,  should  attach  the 
said  Frederick  Matthey  by  the  said  2183/.  IT*.  9d.  so  being  in  the 
*hands  and  custoi^y  of  the  now  defendants  as  aforesaid,  and  rmuf^o 
the  same  in  their  hands  and  custody  defend  and  keep,  accord-  '- 
ing  to  such  custom,  so  that  the  said  Frederick  Matthey  might  appear 
at  the  then  next  such  Court  to  be  holden  before  the  said  mayor  and 
aldermen  of  the  said  city,  in  the  Guildhall  of  the  said  city,  to  wit; 
on  the  4th  of  March  then  next,  according  to  such  custom,  to 
answer  the  said  Messrs.  Kelson,  Tritton  k  Co.  in  the  plea  in  the 
said  plaint  specified;  and  that  the  said  serjeant-at-mace  and  min- 
ister of   the  said   Court  should  then  return  and  certify  to  sucb 
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Court  what  he  shoald  do  by  virtue  of  'that  precept ;  and  the  same 
day  was  given  to  the  said  Messrs.  Kelson,  Tritton  k  Co. :  That  after 
wards,  and  before  the  commencement  of  this  suit,  to  wit,  on  the  dav 
and  year  last  aforesaid,  they  the  now  defendants,  being  then  found 
within  the  said  city,  and  within  the  jurisdiction  of  the  said  Court, 
were  then  and  there  duly  warned,  according  to  the  said  custom, 
by  the  said  aerjeant-at-mace  and  minister  of  the  said  Courts  not 
to  part  with  the  said  sum  of  21832.  17«.  dd,  without  the  license 
of  the  said  Court,  but  the  same  in  their  hands  and  custody  safely 
to  keep  so  that  the  said  Frederick  Matthey  might  be  attached 
thereby  that  he  might  appear  at  the  said  then  next  Court  to  answer 
the  said  Messrs.  Kelson,  Tritton  &  Co.  in  the  said  plea  in  the  said 
plaint  specified;  and  thereby  the  said  serjeant-at-mace  duly  attached 
the  said  Frederick  Matthey  by  the  said  sum  of  21832.  lis.  9(i.;  and 
that  afterwards,  to  wit,  at  the  said  then  next  Court  holden  before  the 
said  mayor  and  aldermen  of  the  said  city,  in  the  said  chamber  of 
the  Guildhall  of  the  said  city,  on  the  said  4th  of  March  in  the  year 
last  aforesaid,  the  said  Messrs.  Kelson,  Tritton  k  Co.,  by  their  said 
attorney,  appeared,  and  the  said  serjeant-at-mace  returned  and  certified 
*fifi41  ^        same  Court  that  he  by  virtue  of  the  said  precept  *had 

^  thereupon,  to  wit,  on  the  3d  of  March  in  the  year  last  aforesaid, 
between  the  hours  of  12  and  1  of  the  clock  in  the  aflemoon,  attached 
the  said  Frederick  Matthey  by  the  said  21832.  17^.  9<£,  so  being  in  the 
hands  and  custody  of  the  now  defendants,  and  the  same  had  defended 
and  kept  in  their  hands  and  custody  according  to  such  custom, 
so  that  the  said  Frederick  Matthey  might  appear  at  the  said 
Court  so  holden  on  the  said  4th  of  March  in  the  year  last  afore- 
said, to  answer  the  said  Messrs.  Kelson,  Tritton  k  Co.  in  the  said 
plea  in  their  said  plaint  specified;  and  thereupon  the  said  Frederick 
Matthey,  at  the  same  Court,  was  solemnly  called,  but  did  not  appear, 
but  then  made  a  first  default,  which  said  first  default  at  the  same  Court 
was  recorded  according  to  such  custom ;  and  thereupon,  according  to 
such  custom,  a  further  day  was  then  given  by  the  same  Court  to  the  said 
Frederick  Matthey  to  appear  at  the  then  next  such  Court  to  be  holdea 
before  the  mayor  and  aldermen  of  the  said  city,  in  the  chamber  of  the 
Guildhall  of  the  said  city,  on  the  5th  day  of  March  in  the  year  last  afore- 
said, to  answer  the  said  Messrs.  Kelson,  Tritton  &  Co.  in  the  plea  in  their 
said  plaint  specified ;  and  the  same  day  was  by  the  said  Court  given 
to  the  said  Messrs.  Kelson,  Tritton  &  Co.,  according  to  such  custom; 
at  which  said  next  such  Court,  holden  on  the  day  and  year  last  men- 
tioned, the  said  Messrs.  Kelson,  Tritton  &  Co.,  by  their  attorney, 
appeared  and  offered  themselves  against  the  said  Frederick  Matthey 
in  the  plea  iu  the  said  plaint  specified,  according  to  such  custom ;  and 
thereupon  at  the  same  Court  the  said  Frederick  Matthey  was  again 
solemnly  called,  but  did  not  appear,  and  then  made  a  second  default, 
which  was  recorded  at  the  same  Court,  according  to  such  custom: 
and  thereupon,  according  to  such  custom,  a  further  day  was  then 
given  by  the  said  Court  to  the  said  Frederick  Matthey  to  appear  at 
f^aoz-i   *the  then  next  such  Court,  to  be  holden  before  the  mayor  and 

^  aldermen  of  the  said  city  on  the  6th  of  March  in  the  year  last 
aforesaid,  to  answer  the  said  Messrs.  Kelson,  Tritton  &  Co.  in  the  plea 
lA  their  said  plaint  specified ;  and  the  same  day  was  by  the  same  Coart 
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given  to  the  said  Messrs.  Kelson,  Tritton  k  Co.,  according  to  such 
custom ;  at  which  said  next  such  Court,  holden  on  the  day  and  year 
last  aforesaid,  the  said  Messrs.  Kelson,  Tritton  k  Co.,  by  their  said 
attorney,  appeared  and  ofiered  themselves  against  the  said  Frederick 
Matthey  in  tlie  plea  in  their  said  plaint  specified,  according  to  such 
custom ;  and  thereupon,  at  the  same  Court,  the  said  Frederick  Mat- 
they was  again  solemnly  called,  and  did  not  appear,  but  then  made  a 
third  default,  which  was  recorded  at  the  same  Court,  according  to  such 
custom ;  and  thereupon,  according  to  such  custom,  a  further  day  was 
then  given  by  the  same  Court  to  the  said  Frederick  Matthey  to  appear 
at  the  then  next  such  Court,  before  the  mayor  and  aldermen  of  the 
said  city  of  London,  to  be  holden  in  the  chamber  of  the  Guildhall  of 
the  said  city  on  the  7th  of  March  in  the  year  last  aforesaid,  to  answer 
the  said  Messrs.  Kelson,  Tritton  k  Co.,  in  the  plea  in  their  said  plaint 
specified ;  and  the  same  day  was  by  the  same  Court  given  to  the  said 
Messrs.  Kelson,  Tritton  &  Co.,  according  to  such  custom;  at  which 
said  next  such  Court  holden  on  the  day  and  year  last  mentioned,  the 
said  Messrs.  Kelson,  Tritton  k  Co.,  by  their  attorney,  appeared  and 
offered  themselves  against  the  said  Frederick  Matthey  in  the  plea  in 
their  said  plaint  specified,  according  to  such  custom;  and  thereupon, 
at  the  same  Court,  the  said  Frederick  Matthey  was  again  solemnly 
(»lled,  and  did  not  appear,  but  then  made  a  fourth  default,  which  was 
recorded  in  the  same  Court,  according  to  such  custom :  And  thereupon, 
afterwards,  and  after  the   said  four  defaults   had  been  recorded  as 
^aforesaid  by  the  same  Court  against  the  said  Frederick  Mat-   r«gpg 
they  in  the  plea  aforesaid,  according  to  such  custom,  the  said   ^ 
Messrs.  Kelson,  Tritton  k  Co.,  by  their  attorney,  then  at  the  same 
Court  prayed  process  according  to  such   custom,  to  warn  the  now 
defendants,  the  garnishees,  to  be  and  appear  in  the  same  Court  to  be 
holden  on  Tuesday  the  24th   of  November  in   the  year  last  afore- 
said, to  show  cause  why  the  said  Messrs.  Kelson,  Tritton  k  Co.  should 
not  have  execution  of  the  said  2183Z.  17a.  9d.  so  attached  in  their  said 
hands  and  custody :  whereupon,  at  such  said  Court  so  holden  as  afore- 
said, at  the  said  petition  of  the  said  Messrs.  Kelson,  Tritton  k  Co.  made  ^ 
in  such  Court,  it  was  commanded  by  the  same  Court  to  the  said  ser- 
jeant-at-mace  that  he,  according  to  such  custom,  should  warn  and 
make  known  to  the  now  defendants,  being  the  garnishees,  to  be  and 
appear  in  such  Court  to  be  so  as  aforesaid  holden  on  the  said  24th  of 
November  in  the  year  last  aforesaid,  to  show  cause  why  the  said  Messrs 
Kelson,  Tritton  k  Co.  should  not  have  execution  of  the  said  2183^ 
lis,  9d,  so  attached  in  their  hands  and  custody,  and  that  the  said  ser- 
jeant-at-mace  should  then  return  and  certi ty  to  the  same  Court  what 
he  should  do  by  virtue  of  such  precept;  and  the  same  day  was  given 
by  the  same  Court  to  the  said  Messrs.  Kelson,  Tritton  k  Co.  to  be 
there,  according  to  such  custom :  That  afterwards,  to  wit,  on  the  day 
and  year  last  aforesaid,  they  the  now  defendants  were  in  the  said  city 
duly  warned  by  the  said  serjeant-at-maoe  to  be  and  appear  at  such 
Court  to  be  so  as  aforesaid  holden  on  the  said  24th  day  of  November 
then  instant  to  show  cause  why  the  said  Messrs.  Kelson,  Tritton  k  Co. 
should  not  have  execution  of  the  said  2183/.  17«.  9d.;  at  which  said 
Court  holden  on  the  said  24th  day  of  November  last  aforesaid,  the 
said  Messrs.  Kelson,  Tritton  k  Co.,  by  their  said  attorney,  appeared, 
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♦fifl71  *^^  ^^^  *8aid  serjeant-at-mace  then  returned  and  certified  to 
-I  the  same  Court  that  he  by  virtue  of  such  precept  to  him  directed, 
and  according  to  such  custohi,  had  warned  and  made  known  to  the 
now  defendants,  the  garnishees,  to  be  and  appear  at  the  same  Court  to 
show  such  cause;  and  thereupon,  at  the  same  Court,  the  now  defend- 
ants, the  garnishees  in  such  attachment,  were  solemnly  called  accord- 
ing to  such  custom,  and  did  not  appear,  but  made  default ;  and  there- 
upon, according  to  such  custom,  it  was  considered  by  the  same  Court 
that  the  said  Messrs.  Kelson,  Tritton  k  Co.  should  have  execution  of 
the  said  2183Z.  17^.  9d  in  moneys  numbered  so  attached,  and  that  thej 
should  retain  and  hold  the  same  in  full  satisfaction  of  the  like  sum  of 
2188^.  17«.  9(2.,  being  the  amount  of  the  debt  in  the  said  plaint  men- 
tioned,  by  sufficient  pledges  to  be  found  and  given  by  the  said  Messrsi 
Kelson,  Tritton  k  Co.  in  the  same  Court,  according  to  such  custom,  to 
restore  to  the  said  Frederick  Matthey  the  said  2i83Z.  17^.  9d.  so  attached, 
if  the  said  Frederick  Matthey  within  a  year  and  a  day  thence  next  enso- 
ing  should  come  into  the  said  Court  and  disprove  and  avoid  the  same 
debt  in  the  said  plaint  mentioned ;  whereupon  the  said  Messrs.  Kelson, 
Tritton  k  Co.  afterwards,  to  wit,  on  the  day  and  year  last  aforesaid,  at 
the  same  Court,  according  to  such  custom,  found  sufficient  pledges,  to 
wit,  F.  H.  Janson  and  Alfred  Wilson,  to  restore  to  the  said  Frederick 
Matthey  the  said  2188Z.  Vis,  9d,  so  attached,  if  the  said  Frederick  Mat- 
they, within  a  year  and  a  day  thence  next  ensuing,  should  come  into 
the  same  Court,  holden  as  aforesaid,  and  disprove  or  avoid  the  debt  in 
the  said  plaint  mentioned,  according  to  such  custom:  and  thereupon 
the  said  Messrs.  Kelson,  Tritton  k  Co.  afterwards,  to  wit,  on  the  daj 
and  year  last  aforesaid,  for  the  purpose  of  obtaining  execution  of  the 
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said  sum  of  21832.  lis.  9d.  *ao  attached  as  aforesaid,  sued  ont 


of  the  same  Court,  according  to  the  custom  of  the  said  Court,  a 
certain  precept  directed  by  the  said  Court  to  the  said  C.  Fitch,  being 
one  of  the  serjeants-at-mace  of  the  said  Court;  whereupon  he  was 
commanded  by  the  said  Court  that  he  should  take  the  now  defendants 
if  they  were  to  be  found  within  the  liberties  of  London,  and  them 
should  safely  keep  so  that  he  might  have  their  bodies  there  in  Court 
without  delay,  to  satisfy  the  said  Messrs.  Kelson,  Tritton  &  Co.  2183/1 
lis.  9d,  attached  in  their  hands  at  the  suit  of  the  said  Messrs.  Kelson, 
Tritton  k  Co.,  as  the  proper  moneys  of  the  said  Frederick  Matthey, 
by  due  process  of  attachment  and  judgment  of  the  Court  there  recov- 
ered against  them  the  said  defendants,  according  to  the  tenor  and  eifect 
of  the  said  judgment  thereof  given  ;  and  which  said  precept  was  after- 
wards, and  within  the  jurisdiction  of  the  said  Court,  to  wit,  on  the 
day  and  year  aforesaid,  delivered  to  the  said  serjeant-at-mace,  to  be 
executed  in  due  form  of  law:  And  thereupon  the  now  defendants, 
afterwards,  and  after  the  commencement  of  this  action,  and  whilst  the 
said  precept  was  in  the  hands  of  the  said  serjeant-at-mace  for  the  pur- 
pose of  being  executed,  to  wit,  on  the  day  and  year  last  aforesaid, 
being  then  within  the  city  of  London  and  the  jurisdiction  of  the  said 
Court,  were  then  and  there  forced  and  obliged,  and  then  and  there 
necessarily  did  for  the  purpose  of  satisfying  the  said  judgment,  pay  to 
the  said  Messrs.  Kelson,  Tritton  &  Co.  the  said  sum  of  2183^  17^  9(L, 
according  to  the  exigency  of  the  said  precept,  and  thereby  the  said 
Messrs.  Kelson,  Tritton  k  Co.  then  and  khere,  according  to  the  custom 
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of  the  said  Goart,  had  execotion  of  the  said  debt  of  2183Z.  17a.  9d, 
against  the  now  defendants,  the  said  garnishees,  according  to  the  tenor 
of  such  judgment  in  that  behalf  given ;  and  thereby  the  said  execution 
was  then  executed,  as  by  the  record  "^and  proceeaings  thereof  i-^/iaq 
remaining  in  the  chamber  of  the  Guildhall  of  the  city  of  Lon-  '- 
don  aforesaid,  more  fully  appears:  That  the  said  21831.  17tf.  9d.  so 
attached,  and  of  which  the  said  Messrs.  Kelson,  Tritton  &  Co.  had  exe- 
cution by  virtue  of  such  judgment,  accrued  due  from  the  now  defend- 
ants to  the  said  Frederick  Matthey,  and  the  said  Frederick  Matthey's 
cause  of  action  in  respect  thereof,  and  the  cause  of  action  of  the  now 
plaintiff  as  administratrix  of  the  said  Frederick  Matthey  in  respect 
thereof,  arose  within  the  city  of  London  and  the  jurisdiction  of  the 
said  Court,  and  not  elsewhere;  and  that  the  said  2183{.  17^.  9d.  were 
so  attached  before  and  paid  after  the  commencement  of  this  suit;  and 
that  the  said  execution  was  duly  executed  in  the  said  city  according 
to  the  custom  of  the  said  city ;  and  that  the  said  judgment  and  execu- 
tion are  still  in  force,  and  not  in  the  least  by  the  plaintiff  otherwise 
disproved  or  avoided ;  and  that  the  said  sum  of  2183/.  175.  9dL  claimed 
by  the  plaintiff  as  such  administratrix  of  the  said  Frederick  Matthey 
deceased  in  this  action  is  the  very  same  and  identical  sum  of  2183Z. 
17^.  9d.  so  attached  and  taken  in  execution  by  the  said  Messrs. 
Kelson,  Tritton  &  Co.  by  virtue  of  the  judgment  aforesaid :  wherefore 
the  defendants  prayed  judgment  if  the  now  plaintiff,  as  such  adminis- 
tratrix as  aforesaid,  ought  further  to  maintain  her  said  action  against 
them. 

To  this  plea  the  plaintiff  replied,  that,  before  the  time  of  the  affirming 
of  the  saia  plaint,  the  said  Frederick  Matthey  died,  and  he  was  then 
dead. 

The  defendants  rejoined,  that  the  defendant  Frederick  Matthey  at 
the  time  of  his  death  was  indebted  to  Messrs.  Kelson,  Tritton,  k  Co. 
in  2183Z.  17^.  9d,  for  money  lent  by  the  said  Messrs.  Kelson,  Tritton 
&  Co.  for  the  use  of  the  said  Frederick  Matthey  in  his  lifetime  and  at 
his  request,  and  for  money  found  to  be  *due  from  the  said  r«g>7Q 
Frederick  Matthey  in  his  lifetime  upon  accounts  stated  between  ^ 
the  said  Messrs.  Kelson,  Tritton  -&  Co.  and  the  said  Frederick  Matthey ; 
and  that,  at  the  time  of  the  affirming  of  the  said  plaint  in  the  said 
Mayor's  Court  as  in  the  third  plea  mentioned,  neither  the  plaintiff  nor 
any  other  person  had  administered  to  the  estate  and  effects  of  the  said 
Frederick  Matthey  deceased;  and  that  the  said  Messrs.  Kelson  Tritton, 
&  Co.  were  entitled  to  recover  against  the  estate  of  the  said  Frederick 
Matthey  deceased  the  said  sum  of  21832.  lis.  9d,  and  that  they  the  said 
Messrs.  Kelson  Tritton  &  Co.  affirmed  the  said  plaint  in  the  said 
Mayor's  Court  as  in  the  third  plea  mentioned,  accoraing  to  the  custom 
of  the  said  city  of  London,  and,  before  execution  was  had  of  the  sriid 
sum  as  in  the  third  plea  mentioned,  the  plaintiff  took  out  letters  of 
administration  to  the  estate  and  effects  of  the  said  Frederick  Matthey 
deceased,  and  had  notice  of  the  premises;  and  thereupon  the  plaintiff, 
as  such  administratrix  as  aforesaid,  afterwards,  and  before  execution 
was  had  of  the  said  sum  as  aforesaid,  might,  according  to  the  practice 
of  the  said  Mayor's  Court,  and  the  custom  of  the  said  city  of  London, 
have  caused  an  appearance  to  be  entered  to  the  snid  plaint  of  the  said 
Messrs.  Kelson,  Tritton  &  Co.,  and  might  have  defended  the  same,  or 
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she  might,  according  to  the  practice  of  the  said  Major's  Oourt  aid  the 
custom  of  the  said  city  of  London,  have  dissolved  the  said  attachment 
as  in  the  third  plea  mentioned,  and  defended  the  said  plaint  so  affirmed 
by  the  said  Messrs.  Kelson,  Tritton  &  Co.  against  the  said  Frederick 
Matthey  deceased ;  and  that  all  proceedings  were  had  in  the  matter  of 
the  said  plaint  and  the  said  attachment  as  in  the  third  plea  mentioned, 
according  to  the  practice  of  the  said  Mayor's  Court,  and  the  custom  of 
the  said  city  of  London*  and  in  pursuance  thereof. 
♦P7n       *The  plaintiff  demurred   to  this  rejoinder,  the  ground  of 

^  demurrer  stated  in  the  margin  being,  "  that  the  plea  does  not 
show  that  the  proceedings  in  the  Mayor's  Court  have  been  in  aooord- 
ance  with  the  custom  alleged  in  the  plea,  and  that  the  custom  does  not 
show  any  right  of  affirming  a  plaint  against  a  dead  man."   Joinder. 

Hannen,  in  support  of  the  demurrer.(a)— -The  third  plea  sets  out  the 
proceedings  in  the  Mayor's  Court,  and  alleges  that  after  the  commence- 
ment of  this  action  Messrs.  Kelson,  Tritton  &  Co.,  the  plaintiffs  in  that 
suit,  had  execution  of  the  debt  against  the  now  defendants,  as  gar- 
nishees, and  that  they  paid  the  debt  now  sought  to  be  recovered.  The 
plaintiff  replies,  that,  at  the  time  of  affirming  the  plaint  in  the  Mayor's 
Court,  Freaerick  Matthey,  the  person  against  whom  those  proceedings 
were  instituted,  was  dead.  The  rejoinder  in  substance  alleges,  that,  at  the 
time  of  affirming  the  plaint  in  the  Mayor's  Court,  no  administration  had 
been  taken  out  to  the  estate  of  Frederick  Matthey,  but  that,  before 
execution  had  and  executed  in  the  Mayor's  Court,  the  plaintiff  admin- 
istered,  and  that  she  might  then,  according  to  the  practice  of  that 
Court,  have  appeared  and  dissolved  the  attachment.  The  question, 
therefore,  to  be  determined  upon  this  demurrer,  is,  whether  by  the 
custom  of  the  city  of  London  proceedings  by  way  of  foreign  attachment 
itiancyy  Can  be  had  against  a  man  who  has  ceased  to  exist,  and,  if  so, 

^  ^whether  such  a  custom  can  be  sustained.  In  PuUing's  Laws 
and  Cusu^ms  of  London,  p.  189,  the  practice  is  thus,  and  it  is  believed 
correctly,  stated : — *'  The  custom  of  foreign  attachment  in  London  was 
certified  into  Court  in  an  old  case(&)  to  be, '  that,  if  a  plaint  be  affirmed 
in  London  before,  &c.,  against  any  person,  and  it  be  returned  nihil, 
if  the  plaintiff'  will  surmise  that  another  person  within  the  city  is  a 
debtor  to  the  defendant  in  any  sum,  he  shall  have  garnishment  against 
him,*  to  warn  him  to  come  in  and  answer  whether  he  be  indebted  in 
the  manner  alleged  by  the  other :  and,  if  he  comes,  and  does  not  denj 
the  debt,  it  shall  be  attached  in  his  hands;  and,  after  four  defaults 
recorded  on  the  part  of  the  defendant,  such  person  shall  find  new 
surety  to  the  plaintiff'  for  the  said  debt:  and  judgment  shall  be  that 
the  plaintiff  shall  have  judgment  against  him,  and  that  he  shall  beqoit 
against  the  other  after  execution  su^  out  by  the  plaintiff.'  As  the  origi- 
nal object  of  this  process  was,  to  compel  the  d^endanCs  appearance  and 
to  give  bail  to  the  action,  the  attachment  is  at  an  end  immediately 

(a)  The  points  marked  for  argament  on  the  put  of  tbe  plaintiff  were  as  foUows : — 

**  1.  That  the  eastom  alleged  is  not  a  custom  to  affirm  plaint  against  a  dead  person : 

**  2.  That,  if  the  custom  be  so  alleged,  it  is  a  bad  one : 

"  3.  that  the  r^oinder  is  a  departure  ftvm  the  plea,  and  does  not  wamat  a  plaint  agaiail 
Frederick  Matthej  after  his  death." 

(6)  Per  Sterkej,  Reeorder,  22  B.  4,  fo.  30  b.  pL  11 ;  KolL  Abr.  554 :  and  also  in  B^bsrthos 
e.  Norroj,  King-at-arms,  Djer  83  a :  and  see  Coke's  Entries  1?9. 
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that  is  done.  In  practice,  however,  the  real  defendant  is  not  actually 
served  with  any  process  or  notice  at  all,  bat^  as  a  necessary  founda- 
tion for  the  attachment,  the  plaintiff  makes  an  affidavit  of  the  debt ; 
the  names  of  the  parties  witn  a  memorandum  of  the  attachment  are 
then  entered  in  a  book,  called  the  action-book,  preserved  in  the  office 
of  the  Court,  and  an  attachment-paper  is  prepared  by  the  plaintiff's 
attorney,  and  notice  thereof  served  upon  the  person  in  possession  of 
the  property,  who  is  thenceforward  called  the  garnishee  or  person 
warned.  The  notice  is,  that  all  the  goods,  moneys,  and  effects  of  the 
defendant  then  in  the  *garni8hee's  possession,  or  which  may  there-  r#^-o 
after  come  to  his  possession,  or  the  debt  or  debts  due  from  him  to  ^ 
the  defendant,  are  attached  to  answer  the  plaintiff''s  demand ;  and  that 
he  (the  garnishee)  is  not  to  part  with  such  goods,  or  pay  over  such 
debts,  without  the  license  of  the  Court.  No  precept  or  process  is  ever 
issued  against  the  defendant,  nor  any  actual  default  made,  nor  are 
there  any  returns  of  nihil  or  defaults  or  otherwise  actually  made  to  any 
process,  although  there  are  entries  thereof  on  the  record,  and  the 
omission  of  such  entries  would  be  fatal.  The  serjeant-at-mace  server 
the  attachment  on  the  garnishee,  and  makes  an  entry  thereof  in  the 
action-book;  and  thenceforward  the  proceedings  are  against  the  gar- 
nishee, who  either  appears  and  disputes  the  attachment(a)  or  suffers 
the  property  to  be  taken  by  default."  But  there  is  no  pretence  for 
saying  that  this  ceremony,  sufficiently  absurd  in  the  case  of  a  living 
person,  may  be  gone  through  where  the  person  who  is  supposed  to  be 
summoned  and  to  have  notice  is  dead.  It  would  be  an  outrage  against 
the  first  principles  of  justice.  The  party  must  either  be  summoned  or 
have  notice,  otherwise  the  proceedings  will  be  invalid :  Andrews  t*. 
Clerke,  Carth.  25,  Comb.  109,  1  Show.  11 ;  Fisher  v.  Lane,  8  Wils. 
297.  In  the  last-mentioned  case,  the  Chief  Justice  observes, — **  Cus- 
toms of  particular  cities  may  deviate  from  the  course  of  the  common 
law,  but  a  custom  contrary  to  the  first  principles  of  justice  can  never 
be  good :  so  this  custom,  not  to  svmmon  or  give  notice  to  a  defendant 
in  a  suit  commenced  against  him,  is  contrary  to  the  first  principles  of  jus- 
tice,  and  (in  my  '^opinion,  as  at  present  advised)  cannot  be  good."  r^r^^j. 
And,  in  giving  judgment,  the  Court  say:  "The  now  plaintiff,  ^ 
Mrs.  Fisher,  residing  in  the  city  of  London,  is  sued  in  London  by  pro- 
eess  whereof  she  has  no  notice,  and  does  not  appear,  whereupon 
the  officer  attaches  the  money  of  John  Fisher,  the  intestate,  in  the 
hands  of  the  now  defendants,  Lane  and  others,  that  is  to  say,  attaches 
Mrs.  Fisher  by  the  debt  owing  to  her  by  a  third  person,  t.  e.  the  officer 
distrains  her  to  appear.  If  she  appears  there  is  an  end  of  the  foreign 
attachment:  it  is  like  the  process  in  the  Courts  at  Westminster,  by 
way  of  distraining  issues  to  compel  an  appearance.  It  is  not  neces- 
sary to  repeat  particularly  the  evidence  of  this  judgment  in  the  foreign 
attachment,  which  consisted  only  of  minutes  taken  from  a  book  kept 
for  that  purpose;  and  those  minutes,  which  an  officer  read  from  a 
paper  in  his  hand,  were  the  only  evidence  of  the  judgment :  and,  if 
this  be  all,  the  judgment  is  erroneous ;  it  is  said  to  be  for  the  default 
of  Mrs.  Fisher's  appearance :  she  made  no  de/auU,  for  it  appears  she 

(a)  That  it  hy  disputing  hit  own  lUbility  to  th*  attaohment,  m,  bj  a  denial  of  kdj  debt' 
ewtog  from  himielf,  or  of  the  defoDdant'i  title  to  the  property  attaebed,  or  hj  letting  up  a  Mea : 
eilat  V.  Nathan,  5  Taant  i5S,  Nathan  v.  Oilei,  1  Marfh.  22C 
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never  was  summoned  or  had  notice,  which  is  contrary  to  the  principles 
of  justice."  How  could  these  proceedings  compel  the  appearance  of 
a  dead  man  ? 

H.  James  (with  whom  Gates),  contri.(a)— There  being  a  debt  due  to 
Matthey  from  a  person  being  within  the  jurisdiction,  the  proceedings 
in  the  Mayor's  Court  were  fully  warranted  by  the  custom,  which  is  so 
*f^'^ol   ^^    known  and  so  firmly  established  that  it  would  be  *idle  to 

'  -'  cite  authorities  in  support  of  it.  The  plaintiffs  in  the  Mayor's 
Court,  having  no  notice  that  Matthey  was  dead,  proceed  in  the  usual 
course,  and  get  judgment  and  execution  against  the  garnishees,  who, 
having  no  means  of  contesting  the  propriety  of  the  proceedings,  are 
compelled  to  pay  the  amount.  A  judgment  of  a  Court  of  record,— 
which  this  is,  though  an  inferior  one, — is  clearly  a  good  protection  to 
the  defendants  under  such  circumstances.  It  is  admitted  upon  the 
record  that  the  now  plaintiff  had  notice  of  the  attachment  and  of  all 
the  proceedings :  and  she  might  have  come  in  and  dissolved  the  attach- 
ment by  giving  bail.  The  defendants,  on  the  other  hand,  had  no  notice 
of  the  death,  and  no  means  of  defeating  the  attachment.  There  are 
numerous  authorities  to  show,  that,  where  money  has  been  paid  under 
a  judgment  of  the  Mayor's  Court,  valid  upon  the  face  of  it,  such  pay- 
ment is  a  discharge  of  the  debt,  even  though  it  should  turn  out  that 
the  Mayor's  Court  had  no  jurisdiction  to  try  the  matter:  see  Harring- 
ton V.  Macraorris,  6  Taunt.  228  (E.  C.  L.  R.  vol.  1).  1  Marsh.  88  (E.  C. 
L.  B.  vol.  4);  Banks  v.  Self,  5  Taunt.  234,  n.  Almost  all  the  cases 
on  the  subject  are  collected  in  Westoby  v.  Day,  2  Ellis  &  B.  605  (E. 
C.  L.  R.  vol.  75).  There,  in  an  action  of  debt  by  Westoby  against  Day, 
the  latter  pleaded  that  the  debt  had  been  attached  in  his  hands,  as 
garnishee,  in  a  plaint  of  debt  in  the  Mayors  Court  by  one  Caldwell 
against  Westoby.  The  plaintiff  replied  that  the  alleged  debt  sued  for 
in  the  Mayor's  Court  did  not  arise  or  accrue  within  the  jurisdiction 
of  that  Court,  nor  had  that  Court  had  at  any  time  jurisdiction  thereof; 
and  the  replication  was  held  bad,  on  demurrer.  Lord  Campbell,  in 
delivering  the  judgment  of  the  Courts  there  says:  ''This  replication 
allows  that  the  plea  replied  to  is  good  within  the  custom  of  foreign 
attachment  in  the  city  of  London,  and  raises  the  question  whether  the 
utanai  garnishee,  after  a  regular  judgment  and  ^execution  against  him, 
^  having  paid  the  debt,  may  be  compelled  to  pay  it  a  second  time 
on  proof  in  this  suit  that  the  debt  did  not  arise  within  the  jurisdiction 
of  the  Mayor's  Court.  The  ai&rmative  would  often  work  great  hard- 
ship and  injustice  to  the  garnishee,  who  may  be  entirely  ignorant  of 
the  origin  of  the  debt  sued  for,  who  has  no  means  of  contesting  the 
debt  except  by  appearing  and  putting  in  bail  to  the  original  action, 
and  who  may  be  wholly  unable  to  prove  that  the  debt  arose  out  of  the 
jurisdiction  of  the  Mayor's  Court,  although  the  fact  be  so.  The  plain- 
tiff below,  to  render  his  proceedings  effectual  against  the  garnishee,  is 
not  even  bound  to  prove  the  existence  of  the  debt  alleged  to  be  due 
to  him  from  the  defendant  below,  nor  to  allege  that  it  arose  within 

(a)  The  points  marked  for  argnmeDt  on  the  part  of  the  defendants  were  as  foUewB:— 
**\.  That  the  rejoinder  shows  that  the  proeeedingii  in  the  Mayor's  Conrt  were  in  aecordaaee 

with  the  eastom  of  the  city  of  London,  and  that  snob  eustom  is  reasonable  and  good : 
<<  2.  That  the  platntiTs  repUeation  to  the  defendants'  third  plea  is  had,  on  the  gnmad  that  a 

raises  an  immaterial  issne." 


COMMON  BENCH  REPORTS.    (18  J.  SCOTT.    N.  S.)        67? 

the  jarisdiction  of  the  inferior  Court.  In  the  recent  case  of  De  Haber 
r.  The  Queen  of  Portugal,  17  Q.  B.  171  (E.  C.  L.  R.  vol.  79),  we  ex- 
pressed  an  opinion  that '  the  process  of  foreign  attachment  can  only  be 
daly  resorted  to  when  the  cause  of  action  arose  within  the  jurisdiction 
of  the  Court  from  which  it  issues.'  But  we  said:  'The  garnishee  ia 
safe  by  paying  under  the  judgment  of  the  Court:'  adding, — 'The 
objection  that  the  cause  of  action  did  not  arise  within  the  jurisdiction 
of  the  Court,  if  properly  taken^  must  prevail.'  But,  in  the  absence  of 
fraud,  the  objection,  as  against  the  garnishee,  comes  too  late  after  he 
has  paid  the  debt  to  the  plaintiff  below  under  a  regular  judgment." 
All  the  reasoning  there  applies  to  the  present  case.  [Montague 
Smith,  J. — Might  you  not  have  moved  for  a  prohibition  ?]  We  had 
no  means  of  knowing  whether  or  not  Matthey  was  really  dead.  We 
were  bound  to  give  credit  to  the  proceedings  of  a  competent  Court. 

Ilannen,  in  reply. — In  Westoby  r.  Day,  the  proceedings  were  valid 
on  the  face  of  them,  and  were  commenced  and  carried  on  against  a  real 
person.  [Erle,  C.  J. — ♦Might  not  the  garnishees  have  pleaded  r^g^^ 
that  they  did  not  owe  the  money,  because  the  man  was  dead  ?  •- 
James  stated  that  the  only  plea  admissible  is  nil  habet.]  The  reason 
why  the  garnishee  is  not  entitled  to  intervene  is  given  in  2  Bell's 
Commentaries  on  the  Law  of  Scotland  (where  the  proceeding  is  well 
known),  edit.  1826,  p.  66  :  "It  is  the  business  of  the  original  creditor 
alone  to  object  to  the  claim  of  the  arrestee;  and,  if  he  do  not  appear 
and  object,  the  arrestee  has  no  right  or  interest  to  take  up  the  plea." 

Cur.  adv,  vulL 

Montague  Smith,  J.,  delivered  the  judgment  of  the  Court: — 

In  the  case  of  an  action  brought  by  the  administratrix  of  Frederick 
Matthey,  the  defendants  pleaded  to  the  further  maintenance  of  the 
action,  that  the  debt  sued  for  had  been  attached  in  the  Lord  Ma3'or  s 
Court  in  a  suit  instituted  by  Kelson  and  others  against  the  intestate. 
The  plea  sets  out  the  proceedings  in  the  Lord  Mayor's  Court,  and 
alleges,  that,  after  the  commencement  of  this  action,  Kelson  &  Co.  had 
execution  of  the  debt  against  the  defendants,  and  that  they,  as  gar- 
nishees, paid  it.  To  this  plea  the  plaintiff  replied,  that,  at  the  time 
of  affirming  the  plaint  in  the  Mayor's  Court,  Frederick  Matthey  was 
dead.  The  defendants  by  their  rejoinder  in  substance  allege,  that, 
when  the  plaint  was  brought  in  the  Mayor's  Court,  no  one  had  admin- 
istered to  the  estate  of  Matthey,  but  that,  before  execution  had,  the 
plaintiff  administered,  and  might  by  the  custom  have  appeared  in  the 
Mayor's  Court  and  dissolved  the  attachment.  To  this  rejoinder  the 
plaintiff  demurred ;  and  we  think  that  she  is  entitled  to  judgment  upon 
this  demurrer. 

It  is  admitted  on  the  pleadings  that  all  the  proceedings  in  the  Lord 
Mayor's  Court  took  place  after  the  *death  of  the  nominal  defend-  v^ano. 
aut  in  that  suit  It  could  not  be  contended  with  any  show  of  ^ 
reason  that  the  custom  alleged  in  the  plea  justified  the  prosecution  of 
a  suit  against  a  dead  man,  as  if  he  were  living;  or  that  a  custom  to 
that  effect,  if  alleged,  would  be  good.  Although  it  has  been  held  that 
actual  notice  of  the  suit  in  the  Mayor's  Court  need  not  bo  given  to  the 
defendant,  certain  proceedings  must  be  taken,  which,  by  intendment, 
are  considered  equivalent  to  notice,  and  which  are  essential  to  the 
validity  of  the  attachment.     These  proceedings,  the  purpose  of  whioh 
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is  to  compel  the  appearance  of  the  defendant,  are  all  averred  in  the  plea 
to  have  been  duly  had  and  taken.  But  it  appears  to  us  they  were  ail 
null  and  vain,  when  there  was  no  defendant  to  be  affected  by  them. 

The  principal  contention  of  the  defendants  was,  that  the  judgment 
of  the  Mayor's  Court  was  conclusive,  and  that,  the  garnishees  having 
paid  the  debt  under  the  attachment,  the  judgment  quoad  them  coald 
not  be  impeached. 

We  think  this  contention  is  not  well  founded.  No  doubt,  the  Lord 
Mayor's  Court  is  a  Court  of  record :  but  it  is  an  inferior  Court,  ami 
its  jurisdiction  may  be  questioned.  The  case  of  Westoby  v.  Day  2 
E.  k  B.  605,  decided,  that,  in  an  action  against  garnishees  to  recover 
a  debt  paid  by  them  under  process  of  foreign  attachment  in  the  Lord 
Mayor's  Court,  it  could  not  be  averred  by  the  plaintiff  (the  defendant 
in  the  Mayor's  Court)  that  the  debt  did  not  arise  within  the  jurisdiction 
of  that  Court. 

But  in  that  case  the  plaintiff  Westoby  (the  defendant  in  the  Mayor'i 
Court)  might  have  appeared  and  raisca  the  objection  in  the  Mayors 
Court  by  a  plea  to  the  jurisdiction;  and  not  having  done  so,  it  was 
held  that  he,  when  suing  in  the  superior  Court  the  garnishees  who  ha  I 
paid  the  debt  under  the  attachment,  could  not  as  against  them  impeach 
the  judgment. 

*6791  *The  present  case  seems  to  us  to  be  distinguishable  from 
^  Westoby  v.  Day,  on  the  broad  ground  that,  in  this  case,  there 
was  no  defendant  in  the  Mayor's  Court  who  could  appear  or  plead. 
The  suit  was  commenced  and  prosecuted  against  a  non-existing  defend- 
ant ;  and  the  judgment  cannot,  as  it  seems  to  us,  be  conclusive,  when 
there  was  nobody,  as  defendant,  to  conclude.  The  garnishees  (the 
now  defendants)  mi^ht  no  doubt,  when  they  had  notice  of  the  attach- 
ment, have  appeared  in  the  Mayor's  Court,  and  if  Matthey's  death  were 
then  known  to  them,  might  probably  have  pleaded  to  the  jurisdiction. 
But  they  took  no  step,  and  allowed  the  proceedings  to  go  on  to  judg- 
ment and  execution. 

It  is  not  necessary  for  us  now  to  decide  whether  the  present  defend- 
ants, as  between  Kelson  &  Co.,  the  plaintiffs  in  the  Mayor's  Court,  and 
themselves,  are  estopped  from  disputing  the  attachment.  But  we  are 
of  opinion  that  the  present  plaintiff,  who  was  no  party  to  the  suit,  is 
not  estopped,  as  against  them,  from  showing  the  nullity  of  tiie 
proceedings. 

It  was  further  contended  by  the  counsel  for  the  plaintiff,  that  tlic 
debt  now  sued  for  was  not  attached  at  all,  inasmuch  as  the  debt 
assumed  to  be  attached  was  a  debt  due  from  the  defendants  to  Ma:- 
they,  whereas,  at  the  time  of  the  attachment,  Matthey  being  dead, 
there  was  no  such  debt. 

Our  decision  being  in  the  plaintiff's  favour  on  the  larger  questi<'u, 
it  is  not  necessary  for  us  to  say  whether  this  objection  should  also 
prevail.  It  was  held  in  Westoby  ».  Day  that  the  plaintiff  (the  defend- 
ant in  the  Mayor's  Court)  was  not  estopped  by  the  judgment  from 
showing  th  it  the  debt  there  attached  was  not  attachable,  by  reason  of 
the  beneficial  interest  being  vested  in  another. 
*6S01  '^^^^  rejoinder  is  founded  on  an  alleged  custom  that  *the  plain* 
^  tiff,  after  she  became  administratrix,  might  have  appeared  to 
the  suit  in  the  Lord  Mayor's  Court,  and  dissolved  the  attacbmenL 


COMMON  BENCH  REPORTS.    (18  J.  SCOTT.    N.  S.)       68a 

"We  think  tbat  such  a  custom  is  unreasonable  and  void,  if  it  is  to  be 
understood  to  mean  that  the  non-appearance  of  the  administratrix  is 
to  give  life  to  a  suit  which  was  a  nullity  from  its  inception  :  and,  if 
the  custom  does  not  mean  this,  we  do  not  see  how  the  fact  that  the 
plaintiff  did  not  intervene,  can  affect  the  position  of  the  parties. 

We  think,  therefore,  that  the  defendants,  who  made  no  effort  to 
avoid  the  attachment,  or  to  prevent  the  execution  of  it,  and  who  did 
not  pay  the  debt  until  after  this  action  had  been  brought  against  them 
by  the  administratrix,  cannot  avail  themselves  of  that  payment ;  and 
our  judgment  is  given  for  the  plaintiff. 

Judgment  for  the  plaintiff. 


JAMES  DAY,   Appellant ;  MERCER  HAMPSON  SIMPSON, 

the  younger,  Respondent.   May  3. 

The  following  waa  hold  to  be  a  drametio  entertoiDment  or  "■tage-pUj,"  within  the  prohibition 
of  the  6  A  7  Viot.  o.  98 :— On  the  rising  of  the  ourtain,  there  was  a  representation  of  a  storm  at 
sea  and  of  a  man  swimming,  not  a  living  person,  bnt  in  theatrical  phrase  a  "  double."  When 
the  storm  subsided,  a  drop-scene  was  disclosed,  with  a  lake  in  the  back-ground.  A  character 
then  appeared  upon  the  stage,  in  the  costume  of  a  Greek  prinee,  who  spoke  some  lines  relatire 
to  the  shipwreck  from  which  he  had  Just  escaped.  He  was  then  joined  bj  another  person, 
drsseed  as  an  attendant,  and  a  short  dialogue  ensued.  Tbese  two  were  the  only  persons  who 
appeared  bodily  on  the  stage ;  and  they  were  twice  on  the  stage  together.  There  were  several 
other  characters, — a  king,  a  princess,  Ae.,  and  a  chorus ;  and  the  dialogue  between  them  was 
a  composed  set  drama,  with  a  regular  plot  of  love,  courtship,  and  matrimony.  With  the  excep- 
tion of  the  two  persons  above  mentioned  (the  dialogue  between  whom  was  wholly  subordinate  to 
the  plot  of  the  piece),  none  of  the  characters  were  at  any  time  bodily  upon  the  stage :  they  had 
their  places  in  a  chamber  below  it,  where  they  acted  their  parts,  and  addressed  each  other  in 
the  words  allotted  to  them:  but  by  a  combination  of  lenses  and  mirrors  their  figures  were 
refleeted  upon  a  mirror  at  the  back  of  the  stage,  so  as  to  present  to  the  spectators  the  appear- 
ance of  persons  actually  upon  the  stage.  There  was  dancing,  music  and  singing,  bat  no  change 
of  seenery  or  dress  daring  the  performance. 

The  following  case  was  stated  by  the  stipendiary  magistrate  for  the 
borough  of  Birmingham,  for  the  opinion  of  this  Court: — 

*By  statute  6  &  7  Vict.  o.  68,  s.  2,  it  is  enacted  that  it  shall  r^/io-t 
not  be  lawful  for  any  persons  to  have  or  keep  any  house  or  other  ^ 
place  of  public  resort  for  the  public  performance  of  stage-plays,  without 
authority  by  virtue  of  letters  patent  from  Her  Majesty,  her  heirs,  Ac, 
or  without  license  from  the  Lord  Chamberlain  of  Her  Majesty's  house- 
hold for  the  time  being,  or  from  the  justices  of  the  peace,  as  therein- 
after provided  (s.  5) :  And  every  person  who  shall  offend  against  this 
enactment  shall  be  liable  to  forfeit  such  sum  as  shall  be  awarded  bv 
the  Court  in  which,  or  the  justices  by  whom,  he  shall  be  convictecl, 
not  exceeding  20/.  for  every  day  on  which  such  house  or  place  shall 
have  been  kept  open  by  him  for  the  purpose  aforesaid,  without  legal 
authority. 

By  8.  11  of  the  same  statute,  every  person  who  for  hire  shall  act  or 
present,  or  cause,  permit,  or  suffer  to  be  acted  or  presented,  any  part  in 
any  stage-play  in  any  place  not  being  a  patent  theatre,  or  duly  licensed 
as  a  theatre,  shall  forfeit  such  sum  as  shall  be  awarded  by  the  Court  in 
which,  or  the  justices  by  whom,  he  shall  be  convicted,  not  exceeding 
102.  for  ever  J  day  on  which  he  shall  so  offend. 
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By  8. 16,  it  is  enacted,  that,  in  every  case  in  which  any  money  or 
other  reward  shall  be  taken  or  charged  directly  or  indirectly,  or  in 
which  the  purchase  of  any  article  is  made  a  condition  for  the  admis- 
sion of  any  person  into  any  theatre  to  see  any  stage-play  ;  and  also  in 
every  case  in  which  any  stage-play  shall  be  acted  or  presented  in  any 
bouse,  room,  or  place  in  which  distilled  or  fermented  exciseable  liquor 
shall  be  sold,  every  actor  shall  be  deemed  to  be  acting  for  hire. 

And,  lastly,  by  s.  23  it  is  enacted,  that,  in  this  Act,  the  word  ''stage 
play"  shall  be  taken  to  include  any  tragedy ^  comedy^  farce,  opera^  burktla, 
*6821  ^^^^^^^^^i  ^melo-drama,  paiitomime,  or  other  entertainment  (^  the 
J   stage,  or  any  part  thereof. 

On  the  15th  of  December,  1864,  James  Day  (herein  called  the  appel- 
lant), licensed  victualler,  appeared  before  the  stipendiary  magistrate 
for  the  borough  of  Birmingham  on  two  informations  at  the  instance 
of  Mercer  Hampson  Simpson,  the  younger  (herein  called  the  respond- 
ent), being  the  proprietor  of  a  licensed  theatre  in  the  same  borough, 
framed  respectively  upon  the  2d  and  11th  sections  of  the  above 
statute;  the  first  charging  that,  on  the  24th  of  November  last,  he  did 
unlawfully  keep  a  certain  house  and  place  of  public  resort  in  the  said 
borough  for  the  public  performance  of  stage-plays,  without  authority 
in  that  behalf  by  virtue  of  any  letters  patent,  or  a  license  from  Her 
Majesty ^8  justices  of  the  peace,  &c.,  and  did  unlawfully  continue  so 
keeping  open  the  same  for  four  successive  days  thereafter,  contrary  to 
the  Act  of  6  &  7  Vict.  c.  68,  which  hath  for  the  said  offence  imposed  a 
forfeiture  of  any  sum  not  exceeding  20Z.  for  each  of  the  said  days  on 
which  the  said  house  and  place  was  so  kept  open  for  the  purpose 
aforesaid. 

The  second  information  charged  that  the  said  appellant  did  unlaw- 
fully for  hire  cause  and  permit  and  suffer  to  be  acted  and  presented 
certain  parts  in  certain  stage-plays  called,  &c.,  &c.,  in  a  certain  place,  to 
wit,  a  house,  the  said  place  not  being  a  patent  theatre  or  duly  licensed 
as  a  theatre,  and  continue  the  same  for  four  successive  daya«  contrary 
to  the  Act,  &c.,  which  hath  for  the  offence  aforesaid  imposed  a  forfeiture 
of  any  sum  not  exceeding  102.  for  each  of  the  said  days. 

It  was  proved  that  the  appellant  is  the  occupier  of  a  concert  hall 
licensed  under  the  73d  section  of  the  Birmingham  Improvement  Act, 
1861  (24  &  25  Vict.  c.  ccvi.),  as  a  place  kept  and  used  for  public  daoc- 
*QQQi  ingf  music,  and  other  public  entertainments  of  the  like  *kind; 
^  that  he  was  a  licensed  victualler ;  that  the  concert  hall  consisted 
of  a  large  room,  the  floor  being  covered  with  seats  and  small  tables 
for  refreshment,  consisting,  among  other  things,  of  distilled  and  fer- 
mented exciseable  liquors  :  that  there  was  a  gallery  round  three  sides 
of  the  hall,  fitted  up  with  similar  seats  and  tables ;  that  the  fourth  side 
or  further  end  of  the  hall  presented  the  appearance  of  a  regular  theatre, 
with  a  stage  raised  above  the  floor  of  the  hall,  a  proscenium,  a  car* 
tain,  a  float  for  foot-lights,  wings,  and  drop-scene;  and  that  eyerr 
person  entering  the  hall  paid  6d,  in  exchange  for  which  he  received 
a  check  entitling  him  to  refreshments  of  the  value  of  ScL  and  a  seat 
ia  any  part  of  the  hall  during  the  whole  evening. 

It  was  proved  also,  that^  when  the  public  were  admitted,  the  cartaia 
of  the  stage  was  down,  but  that  it  was  subsequently  raised,  and  the 
following  performance  .then  took  place  on  and  about  the  stage  :^ 
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On  the  rising  of  the  curtain,  there  was  a  representation  of  a  storm 
at  sea  and  of  a  man  swimming.  This  was  not  a  living  person,  but; 
in  theatrical  phraseology,  a  **  double"  of  the  prince  hereafter  named. 
When  the  storm  subsided,  a  drop-scene  was  disclosed,  with  a  clear  lake 
in  the  back-ground. 

A  character  then  appeared  upon  the  stage  in  the  costume  of  a  Greefc 

frince,  who  spoke  some  lines  relative  to  the  shipwreck  from  which  he 
ad  just  escaped.  He  was  then  joined  by  another  person,  dressed  as  aa 
attendant;  and  a  conversation  was  held  between  them.  The  latter 
was  described  by  the  witnesses  as  a  **  low  comedian."  These  two  were 
the  only  persons  who  during  the  course  of  the  evening  appeared  bodily 
on  the  stage.  They  were  twice  on  the  stage  together ;  and  the  dia- 
logue between  them  on  each  occasion  was  short  and  comparatively 
unimportant 


♦There  were  several  other  characters, — a  king,  a  princess,  r^^oi 
&c.,  and  a  chorus;  and  the  dialogue  between  them  was  a  com-  •■ 
posed  set  drama,  with  a  regular  plot  of  love,  courtship,  and  matrimony. 
The  peculiarity  of  the  representation,  and  that  which,  according  to 
the  contention  of  the  appellant,  distinguished  it  from  an  ordinary' 
** stage-play"  or  "entertainment  of  the  stage,"  was  the  following: — 

With  the  exception  of  the  two  persons  above  mentioned  (the  dia- 
logue between  whom  was  wholly  subordinate  to  the  plot  of  the  piece), 
none  of  the  characters  were  at  any  time  bodily  upon  the  stage.  They 
had  their  places  in  a  chamber  below  it,  where  they  acted  their  parts, 
and  addressed  each  other  in  the  words  allotted  to  them ;  but,  by  a 
complication  or  combination  of  lenses  and  mirrors,  their  figures  w^ere 
reflected  upon  a  mirror  at  the  back  of  the  stage  so  ingeniously  and 
effectually  that  to  the  spectators  the  appearance  was  that  of  persons 
actually  upon  the  stage.  There  was  a  good  deal  of  dancing  and  music 
and  singing;  and  there  was  no  change  of  dress  or  scenery  during  the^ 
performance. 

It  was  admitted  that  the  place  was  not  a  patent  theatre,  and  that 
the  appellant  had  no  license  from  the  Lord  Chamberlain  or  the  justices, 
except  as  above  mentioned. 

It  was  contended  on  his  behalf  that  he  was  not  liable  to  be 
convicted  of  an  offence  under  the  above  mentioned  section  of  the 
6  &  7  Vict.  c.  68,  because, — first,  he  was  licensed  under  s.  73  of  the^ 
Birmingham  Improvement  Act,  1861,  to  keep  a  room  or  place  for 
public  dancing,  music,  and  other  public  entertainments  of  the  like 
kind ;  that  the  performance  above  set  forth  came  under  the  descriptions 
of  a  public  entertainment  of  the  like  kind  with  those  specified;  and 
that  the  latter  statute,  being  of  a  later  date  than  the  6  &  7  *Victv  r«go^ 
must  be  taken  pro  tanto  to  operate  as  an  exclusion  of  the  bor-  '- 
ou;^h  of  Birmingham  from  the  provisions  of  that  statute. 

The  magistrate  was  of  opinion  that  the  entertainment  was  essen^. 
tially  different  from  those  to  which  the  appellant's  license  extended, 
and  that  the  defence  on  that  ground  was  without  weight. 

It  was  then  contended,  secondly,  that  it  was  not  an  **  entertainment 
of  the  stage,"  inasmuch  as  only  one  of  the  characters  who  sustained 
the  plot  of  the  piece  was  bodily  upon  the  stage,  the  second  being  aa 
unimportant  subordinate;  and  that  the  others  were  merely  repre-^ 
sented  upon  a  mirror  at  the  back  of  the  stage,  by  optical  illasioQb 
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The  magistrate  was  of  opinion,  that,  in  order  to  constitute  an 
"entertainment  of  the  stage  (it  having  been  proved  there  was  a 
regular  plot  and  dialogue),  it  was  not  at  all  essential  that  all  the 
characters  should  be  bodily  upon  the  stage ;  and  he  considered  the 
offence  proved,  and  convicted  the  appellant  in  a  nominal  penalty  upon 
each  intormation. 

The  question  for  the  opinion  of  the  Court  was,  whether  the  deter- 
mination  of  the  magistrate  was  right  or  not. 

Hayes,  Serjt.,  for  the  appellant. — The  question  turns  upon  the  con- 
struction of  the  6  &  7  Yict.  c.  68,  the  2d  section  of  which  prohibits 
the  keeping  of  any  house  or  other  place  of  public  resort  for  the  public 
performance  of  stage-plays  without  letters  patent  or  license.     The 
interpretation  clause,  s.  28,  enacts  that  the  word  "  stage-play"  shall 
be  taken  to  include  every  tragedy,  comedy,  farce,  burletta,  interlude, 
melodrama,  pantomime,  or  other  entertainment  of  the  stage,  or  any 
part  thereof     These  are  substantially  the  words  contained  in  the 
*6861   ^^^  section  of  the  10  G.  2,  c.  28.   That  statute  came  under  *the 
^  consideration  of  the  Court  of  Queen's  Bench  in  two  cases. 
The  first  was  Oallini  v.  Laborie,  5  T.  B.  242,  where  it  was  held  that 
no  action  could  be  maintained  for  the  breach  of  an  agreement "  to 
dance  at  the  King^s  Theatre  in  the  Haymarket,  or  at  such  other  place 
as  the  plaintiff  should  appoint,"  it  appearing  that  no  license  for  that 
theatre  was  granted  by  the  Lord  Chamberlain,  as  required  by  the  10 
G.  2,  c.  28,  and  that  the  plaintiff  did  not  request  the  defendant  to  dance 
at  any  other  place  which  was  licensed.   It  was  there  contended  that  the 
statute  did  not  extend  to  dancing.   But  Lord  Kenyon  said, — ''I  think 
the  statute  of  10  G.  2  does  extend  to  this  and  every  other  species  of 
stage  entertainment.     The  words  are  general ;  and  the  intent  of  tiie 
legislature  manifestly  was,  to  put  all  places  of  public  diversion  under 
the  control  of  the  magistracy.    The  subsequent  statute  of  the  25  G.  2, 
c.  86,  puts  all  sorts  of  places  opened  for  public  diversion  under  the 
direction  and  appointment  of  the  magistrates  at  large,  and  is  applicable 
to  other  entertainments  than  those  of  the  stage.    Under  the  former  Act, 
no  entertainment  of  the  stage,  of  which  dancing  is  one,  can  be  exhibited 
^nthout  the  Lord   Chamberlain's  license;  and,  none   having  been 
obtained  in  this  case,  the  plaintiff  cannot  call  upon  the  defendant  for 
the  breach  of  an  agreement  which,  without  such  license,  it  was  unlawful 
for  him  to  execute."     His  lordship,  however,  in  the  next  case,  of  The 
King  V4  Handy,  6  T.  R.  286,  recalls  that  opinion.    It  was  there  held  that 
tumbling  is  not  an  entertainment  of  the  stage  within  the  meaning  of 
the  10  G.  2,  c.  28.     Lord  Kenyon  says :  "  The  decision  in  the  case 
alluded  to,  of  Gallini  v.  Laborie,  was  perfectly  right,  because  that  ca^ 
clearly  came  within  the  statute  25  G.  2,  c.  86.  But,  if  I  expressed  myself, 
as  has  been  now  represented,  that  the  statute  10  G.  2,  c.  28,  extended 
*6871  *^  ®very  species  of  *stage  entertainment,  I  think  I  was  mis- 
^  taken.    In  that  case  it  was  not  necessary  to  consider  that  Act 
so  particularly  as  it  is  in  the  present  case ;  and,  our  immediate  atten- 
tion being  now  called  to  it,  I  ao  not  think  that  tumbling  is  an  enter- 
tainment of  the  stage  within  the  meaning  of  that  Act  of  Parliament: 
it  might  equally  be  said  that  fencing  on  a  public  stage  is.     This  is  a 
penal  Act  of  Parliament,  and  we  cannot  extend  it  to  entertainments 
that  did  no  exist  when  the  statute  was  made/'  This  place  was  licenced 
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under  the  78d  section  of  the  Birmingham  Improvement  Act,  1861,  24 
k  25  Vict.  c.  ccvi., — which  is  almost  in  terms  a  re-enactment  of  the  26 
G.  2,  c.  36,  a.  2, — for  "  public  dancing,  music,  and  other  public  entertain- 
ments of  a  like  kind."  Does  the  entertainment  here  exhibited  come 
within  the  prohibition  of  the  6  &  7  Vict.  c.  68  ?  It  is  not  a  tragedy,  com- 
edy, farce,  burletta,  interlude,  melodrama,  or  pantomime.  It  is  an 
entertainment  altogether  of  a  novel  kind,  and  could  not  have  been 
within  the  contemplation  of  the  legislature  at  the  time  of  the  passing 
of  the  Act, — an  Act  which,  as  Lord  Kenyon  observes,  is  of  a  highly 
penal  character.  Ghosts  have  not  unfrequently  been  introduced  into 
dramatic  entertainments, — in  Hamlet  and  Julius  CsBsar,  for  instance. 
But  there  they  were,  so  to  say,  only  subordinate  personages.  This  is 
the  first  time  that  shadows  have  been  made  the  substance  of  the 
entertainment.  It  is  a  mere  exhibition  of  an  optical  illusion.  [Mon- 
tague Smith,  J. — You  have  a  set  drama  here.]  Would  the  popular 
entertainment  of  "Punch"  be  within  the  prohibition,  if  exhibited  on 
a  stage,  with  side  scenes  and  foot-lights  ?  What  difierence  can  there 
be  in  this  respect  between  puppets  and  shadows  ?  Would  a  lecture 
delivered  on  a  stage  with  scenery  and  foot-lights  be  a  dramatic  enter- 
tainment? [Byles,  J. — Are  poses  plastiques  within  the  statute?] 
Clearly  not :  the  object  there  is,  merely  to  exhibit  a  picture. 

*Field,  Q.  C,  for  the  respondent. — It  is  submitted  that  the  r#ooo 
entertainment  in  question  falls  clearly  within  the  prohibition  ^ 
of  the  statute,  and  that  the  magistrate  was  right  in  convicting  the 
appellant.  The  earliest  enactment  to  be  found  upon  {he  subject  of 
stage-plays  is  contained  in  the  8  Jac.  1,  c.  21,  which  *'for  the  prevent- 
ing and  avoiding  of  the  great  abuse  of  the  Holy  name  of  God  in  stage- 
plays,  interludes.  May-games,  shows,  and  such  like,"  enacts,  that,  "if 
at  any  time  or  times  after  the  end  of  that  session  of  Parliament,  any 
person  or  persons  do  or  shall  in  any  stage-play,  enterlude,  show,  May- 
game,  or  pageant,  jestingly  or  profanely  speak  or  use  the  Holy  name 
of  God,  or  of  Christ  Jesus,  or  of  the  Holy  Ghost,  or  of  the  Trinity, 
which  are  not  to  be  spoken  but  with  fear  and  reverence,  [he]  shall 
forfeit  for  every  such  oftence  by  him  committed  lOZ."  Then  came  the 
12  Ann.  stat.  2,  c.  23,  which  enacted  ''that  all  fencers,  bearwards, 
common  players  of  interludes,  &c.,  shall  be  deemed  rogues  and  vaga- 
bonds." Then  followed  the  10  G.  2,  c.  28,  the  1st  section  of  which, 
reciting  the  statute  of  Anne,  enacted  that  **  every  person  who  shall  for 
hire,  gain,  or  reward,  act,  represent,  or  perform,  or  cause  to  be  acted, 
represented,  or  performed,  any  interlude,  tragedy,  comedy,  opera,  play, 
farce,  or  other  entertainment  of  the  stage,  or  any  part  or  parts  thereof, 
in  case  such  person  shall  not  have  any  legal  settlement  in  the  place 
where  the  same  shall  be  acted,  represented,  or  performed,  without 
authority  by  letters  patent  from  His  Majesty,  his  heirs,  successors,  or 

Sredecessors,  or  without  license  from  the  Lord  Chamberlain  of  his 
fajesty^s  household  for  the  time  being,  shall  be  deemed  to  be  a  rogue 
and  a  vagabond  within  the  intent  and  meaning  of  the  said  recited  Act, 
and  shall  be  liable  and  subject  to  all  such  penalties  and  punishments, 
and  by  such  methods  of  conviction,  as  are  inflicted  on  or  appointed  by 
the  said  Act  *for  the  punishment  of  rogues  and  vagabonds  r«/»oQ 
who  shall  be  found  wandering,  begging,  and  misordering  them-  ^ 
selves,  within  the  meaning  of  the  said  recited  Act."  And  the  2d  sec- 
tion imposed  a  penalty  of  60/.  on  any  person  who  having  or  not  hav- 
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ing  a  legal  settlement  as  aforesaid,  should  without  sucK  license  as 
aforesaid,  act,  represent,  or  perform,  or  cause  to  be  acted,  represented, 
or  performed,  for  hire,  gain,  or  reward,  *'  any  interlude,  tragedy,  com- 
edy, opera,  play,  farce,  or  other  entertainment  of  the  atage^  or  any  part 
or  parts  thereof."  It  was  under  that  statute  that  the  question  in  Gal- 
lini  I'.  Laborie,  5  T.  B.  242,  arose.  The  engagement  there  was,  to 
dance  in  *'  ballets,"  which  have  every  incident  of  a  stage-play  except 
language.  There  is  no  ground  for  quarrelling  with  the  judgment  in 
that  case :  and  the  subsequent  case  of  The  King  v.  Handy,  6  T.  R. 
286,  does  not  interfere  with  it.  The  Dramatic  Copyright  Act,  3  k 
4  W.  4,  c.  15,  secures  the  sole  liberty  of  representation  to  the  author  of 
any  "  tragedy,  comedy,  play,  opera,  farce,  or  any  other  dramatic  piece 
or  entertainment."  Under  that  statute,  an  introduction  to  a  pantomime, 
— that  is,  the  only  written  part  of  the  entertainment, — was  held  in  Lee 
V.  Simpson,  8  C.  B.  871  (E.  0.  L.  R.  vol.  54),.to  be  within  the  statutory 
protection.  The  doctrine  was  carried  a  little  further  in  Russell  v. 
Smith,  12  Q.  B.  217  (E.  C.  L.  B.  vol.  64),  where  it  was  held  that  a 
song  which  related  to  the  burning  of  a  ship  at  sea,  and  the  escape  of 
those  on  board,  described  their  feelings  in  vehement  language,  and 
sometimes  expressed  them  in  the  supposed  words  of  the  suffering 
parties,  was  '*  dramatic,"  and  therefore  within  the  meaning  of  the 
statute,  though  sung  only  by  one  person,  sitting  at  a  piano,  giving 
effect  to  the  verses  by  his  delivery,  but  not  assisted  by  scenery 
or  appropriate  dress.  "The  absence,"  said  Lord  Denman,  "of  scenes 
and  appropriate  dresses  and  a  regular  theatre  has  been  urged  for  the 
*6901  ^^f*^^^^°^*  *But  we  should  take  away  a  part  of  the  protection 
•^  conferred  on  authors  if  we  held  that  there  could  be  no  public 
representation  without  these  accompaniments."(a)  It  is  impossible  to 
say  whether  this  was  a  tragedy,  a  comedy,  or  a  farce ;  the  dialogue 
not  being  set  out  in  the  case.  But  there  is  a  stage,  a  curtain,  prosce- 
nium, foot-lights,  and  all  the  accessories  of  a  stage-play.  Two  per- 
formers at  least  appeared  upon  the  stage;  and  it  can  make  no  differ- 
ence in  the  legal  character  of  the  performance  that  all  the  performers 
were  not  there  bodily.  Suppose  the  reflections,  or  shadows,  as  they 
are  called,  were  not  seen  upon  the  stage  at  all,  the  entertainment  would 
not  be  the  less  within  the  prohibition  of  the  statute.  That  this  sort 
of  spectacle  was  unknown  at  the  time  of  the  passing  of  the  6  &  7  Vict 
c.  68,  clearly  makes  no  difference :  that  was  settled  by  Gambart  v. 
Ball,  14  C.  B.  N.  S.  308  (E.  C.  L.  R.  vol.  108).  In  the  case  of  Pep- 
per^s  Ghost,  there  was  no  dialogue, — nothing  to  make  the  exhibition 
at  all  analogous  to  a  dramatic  entertainment  or  stage-play.  Even 
Marionettes  may  become  stage  plays,  if  accompanied  by  a  regular  dia- 
logue carried  on  by  unseen  living  actors. 

HayeSf  Serjt.,  in  reply. — The  Dramatic  Copyright  Act  has  nothing 
whatever  to  do  with  this  question.  The  entertainment  in  the  case  of 
Russell  V.  Smith.  12  Q.  B.  217  (E.  C.  L.  R.  vol.  64),  was  a  musical 
entertainment  dramatized,  and  might  well  be  held  to  be  within  the 
meaning  of  the  Act.  The  thing  complained  of  in  Gambart  v.  Ball, 
14  C.  B.  N.  S.  306  (K  C.  L.  R.  vol.  108),  the  multiplication  of  copies 
of  a  picture  by  photography,  was  the  very  thing  the  statutes  for  the 
protection  of  artists  and  engravers  was  levelled  at,  though  the  mecban- 

(a)  And  se«  RoiaeU  «.  BcUnty  8  G.  B.  886  (B.  C.  L.  &.  toL  85). 
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ical  meaos  were  new.    This  statute  clearly  would  not  apply  to  dra- 
matic *readings.      A  dramatic  performance  or  entertainment  r^ggi 
necessarily  involves  the  appearing  and  acting  of  living  persons  ^ 
on  the  stage.    It  cannot  be  too  much  urged  that  this  is  a  highly  penal 
statute,  and  that  the  question  is  one  of  grave  importance. 

£rlb,  C.  J. — I  come  to  the  conclusion  that  the  conviction  in  this 
case  should  be  confirmed.  I  am  very  desirous  of  not  laying  down 
anything  calculated  to  prevent  the  exhibition  of  ingeniously  contrived 
spectacles  for  the  amusement  of  the  public.  But  the  law  requires  that 
every  person  who  keeps  a  house  or  other  place  of  public  resort  for  the 
exhibition  of  stage-plays  or  other  entertainments  of  the  stage,  shall  be 
licensed  in  the  manner  pointed  out  by  the  6  &  7  Vict.  c.  68,  s.  2.  I  , 
tbink  the  entertainment  described  in  this  case  is  within  that  statute: 
and,  if  the  appellant  wishes  to  continue  tliis  exhibition,  which  seems 
to  have  been  conducted  with  all  the  accessories  of  the  stage, — a  cur- 
tain, footlights,  a  drop-scene  and  wings,  living  actors  on  the  stage  at 
the  commencement,  dialogue,  dancing,  music,  and  singing,  all  seen 
and  heard  by  the  audience, — he  must  arm  himself  with  the  authority 
which  the  law  has  provided  for  that  purpose.  Upon  the  description 
given  of  this  entertainment,  I  am  unable  to  discover  that  the  magis- 
trate has  arrived  at  an  erroneous  conclusion.  . 

Bylks,  J. — I  am  of  the  same  opinion.  Nothing  can  be  larger  than 
the  words  of  the  6  &  7  Vict.  c.  88.  The  2d  section  prohibits  the 
keeping  any  house  or  other  place  of  public  resort  for  the  public  per- 
formance of  "stage-plays,"  without  authority  by  virtue  of  letters 
patent  from  Her  Majesty,  &c.,  or  without  license  from  the  Lord  Cham- 
herlain  for  the  time  being,  or  from  the  justices  of  the  peace.  And  the 
interpretation  clause,  *s.  2%,  defines  *'  stage-play"  to  mean  and  r^ggo 
include  "any  tragedy,  comedy,  farce,  opera,  burletta,  interlude,  *• 
melodrama,  pantomime;"  and  then  follow  these  still  more  compre- 
hensive words,  **  or  other  entertainment  of  the  stage,  or  any  part 
thereof."  I  observe  two  words  in  this  Act  which  were  not  in  the 
former  Act  of  10  G.  2,  c.  28,  viz.  *' burletta"  and  "  pantomime,"  which 
may  well  have  been  introduced  still  further  to  enlarge  the  meaning  of 
*'  stage-play."  It  seems  to  me  that  there  are  here  three  distinct  infringe- 
nients  of  the  statute.  There  was  a  representation  of  a  storm  at  sea, 
"with  a  "double"  swimming,  and  then  a  character  appeared  upon  the 
stage,  in  the  costume  of  a  Greek  prince.  It  seems  to  me  that  these, 
at  all  events,  formed  part  of  an  entertainment  of  the  stage.  Then  there 
is  the  introduction  of  dialogue  between  persons  not  seen  by  the 
audience,  with  the  usual  theatrical  accessories  of  music  and  sing- 
ing and  dancing.  My  Brother  Hayes  asked  whether  a  public 
lecture  delivered  on  the  stage,  with  scenery  and  foot-lights,  would  be 
a  dramatic  entertainment  or  stage-play  within  the  Act.  I  am  by  no 
means  clear  that  it  would  not.  I  do  not  say  that  the  reflection  of  figures 
on  mirrors  on  a  stage,  without  the  accessories  of  actors,  dialogue,  scenery, 
lights,  and  music,  would  constitute  an  infringement  of  the  statute ; 
hut  I  am  clearly  of  opinion  that  an  entertainment  such  as  that  described 
in  this  case  is  within  the  prohibition  of  the  statute. 

Keating,  J. — I  entirely  concur  in  the  opinion  expressed  by  my 
Xiord  and  my  Brother  Byles,  and  have  nothing  to  add. 
•    MoNTAQUfi  Smith,  J. — I  am  of  the  same  opinion.    The  entertainment 
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in  question  is  thus  described  in  the  case: — On  the  rising  of  thecartiiQ, 
*fidS1  ^^^^®  ^^  ^  ^representation  of  a  storm  at  sea  and  of  a  man  swim- 
^  ta'ing,  not  a  living  person,  but  in  theatrical  phrase  a  "double.'^ 
When  the  storm  subsided,  a  drop-scene  was  disclosea,  with  a  lake  in  the 
back«ground.  A  character  then  appeared  upon  the  stage,  in  the  costame 
of  a  Greek  prince,  who  spoke  some  lines  relative  to  the  shipwreck 
from  which  he  had  just  escaped.  He  was  then  joined  by  another  per- 
son, dressed  as  an  attendant,  and  a  short  dialogue  ensued.  These  two 
were  the  only  persons  who  appeared  bodily  upon  the  stage;  and  ibey 
were  twice  on  the  stage  together.  There  were  several  other  characters, 
— a  king,  a  princess,  &c.,  and  a  chorus;  and  the  dialogue  between 
them  was  a  composed  set  drama,  with  a  regular  plot  of  love,  courtship, 
and  matrimony.  With  the  exception  of  the  two  persons  above  meo- 
tioned  (the  dialogue  between  whom  was  wholly  subordinate  to  the 
plot  of  the  piece),  none  of  the  characters  were  at  any  time  bodily 
upon  the  stage :  they  had  their  places  in  a  chamber  below  it,  where 
they  acted  their  parts,  and  addressed  each  other  in  the  words  allotted 
to  them :  but  by  a  combination  of  lenses  and  mirrors  their  figures 
were  reflected  upon  a  mirror  at  the  back  of  the  stage,  so  as  to  present 
to  the  spectators  the  appearance  of  persons  actually  upon  the  stage. 
There  was  dancing,  music,  and  singing,  but  no  change  of  scenery  or 
dress  during  the  performance.  The  exhibition  thus  described  seems  to 
me  to  have  had  all  the  characteristics  of  an  entertainment  of  the  stage. 
My  Brother  Hayes  says  that  this  is  a  highly  penal  statute,  and  that 
the  consequences  of  holding  this  to  be  an  entertainment  of  the  stage 
will  be  very  serious.  It  may  be  so.  But  all  we  can  do,  is,  to  construe 
legislation  as  we  find  it.  Upon  the  facts  found  by  the  magistrate  here, 
I  think  it  is  impossible  for  us  to  affirm  that  he  came  to  a  wrong 
conclusion.  Conviction  affirmed. 


^694] 
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The  acceptor  inpra  protest  of  a  biU  of  exetaange,  for  the  honour  of  the  drawer,  it,  likt  tkt 
drawer  himaelf,  eetopped  from  denying  that  the  bill  ie  a  ralid  bill ;  and,  oonseqnentlj  it  if  aot 
competent  to  him  to  set  np  as  a  defence  to  an  action  against  him  by  an  endorsee,  that  the  pajM 
is  a  flctiiions  person,  and  that  he  was  ignorant  of  that  fact  at  the  time  he  accepted  the  biU. 

This  was  an  action  against  the  acceptor  for  honour  of  a  bill  of  ex- 
change.    The  declaration  and  pleas  are  set  out  antd,  p.  404. 

To  the  6th  plea, — that,  when  the  bill  of  exchange  in  the  first  count 
mentioned  was  made,  there  was  no  such  person  as  Carlos  Saffo,  the 
supposed  payee  named  in  the  said  bill,  but  the  said  name  of  Carlos 
Bafib  was  and  is  merely  fictitious,  whereof  the  defendant  at  the  time 
of  his  acceptance  of  the  said  bill  had  no  notice  or  knowledge, — the 
plaintiffs  demurred;  the  ground  of  demurrer  stated  in  the  margin 
being,  ''that  the  defendant  is  by  his  said  acceptance  estopped  from 
saying  that  there  was  no  such  person  as  Carlos  Baftb,  the  person 
named  in  the  said  bill."    Joinder. 

Hannen,  in  support  of  the  demurrer. — ^The  acceptor  for  honour  is 
liable  for  the  engagement  of  the  drawer,  in  whose  place  he  by  bis 
intervention  puts  himself.    It  must  be  assumed  that  the  drawer  was 
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aware  that  the  payee  was  a  fictitious  person.    The  effect  of  such  a 
transaction,  as  against  an  ordinary  acceptor,  was  considered  in  Gibson 
V.  Minet,  1  H.  61.  669.     Upon  the  authority  of  that  case  and  the  note 
to  Bennett  v,  Farnell,  1  Campb.  180,  138,  it  is  laid  down  in  Byles  on 
Bills,  8th  edit.  78,  that,  "if  the  acceptor,  at  the  time  of  acceptance, 
knew  the  payee  to  be  a  fictitious  person,  he  shall  not  take  advantage 
of  his  own  fraud ;  but  a  bon&  fide  holder  may  recover  against  him  on 
the  bill,  and  declare  on  it  as  payable  to  bearer,  or  may  recover  on  the 
money  counts.**    The  note  in  Campbell  is  as  follows, — "  Almost  all 
the  modern  coses  upon  this  question  arose  out  of  the  bankruptcy  of 
Livesay  &  Co.,  *and  Gibson  &  Co.,  who  negotiated  bills  with   r^onr 
fictitious  names  upon  them,  to  the  amount  of  nearly  a  million  ^      ^ 
sterling  a  year.    The  first  case  was  Tatlock  v,  Harris,  8  T.  R.  174,  in 
which  the  Court  of  King's  Bench  held  that  the  bonfi  fide  holder  for  a 
valuable  consideration  of  a  bill  drawn  payable  to  a  fictitious  person, 
and  endorsed  in  that  name  by  the  drawer,  might  recover  the  amount 
of  it  in  an  action  against  the  acceptor  for  money  paid  or  money  had  and 
received,  upon  the   idea  there  was  an   appropriation   of  so   much 
money  to  be  paid  to  the  person  who  should  become  the  holder  of  the 
bill.     In  Vere  v.  Lewis,  8  T.  R.  182,  decided  the  same  day,  the  Court 
held  there  was  no  occasion  to  prove  that  the  defendant  had  received 
any  value  for  the  bill,  as  the  mere  circumstance  of  his  acceptance  was 
sufficient  evidence  of  this:  and  three  of  the  judges  thought  the  plain- 
tifif  might  recover  on  a  count  which  stated  that  the  bill  was  drawn 
payable  to  bearer.    Minet  v.  Gibson,  8  T.   B.  481,   put  this  point 
directly  in  issue,  and  the  unanimous  opinion  of  the  Court  was,  that, 
where  the  circumstance  of  the  payee  being  a  fictitious  person  is  known 
to  the  acceptor,  the  bill  is  in  effect  payable  to  bearer.    Soon  after,  the 
Court  of  Common  Pleas  laid  down  the  same  doctrine  in  CoUis  v. 
Emett,  1  H.  Bl.  818.     This  decision  was  acquiesced  in ;  but  Gibson  v. 
Minet  was  carried  up  to  the  House  of  Lords  (1  H.  Bl.  569).   The  opin- 
ion of  the  Judges  being  then  taken,  Eyre,  C.  B.  (p.  598),  and  Heath,  J., 
(p.  619),  were  for  reversing  the  judgment  of  the  Court  below,  and  Lord 
Thurlow,  C,  coincided  with  them  (p.  625);  but,  the  other  Judges  think- 
ing otherwise,  judgment  was  affirmed  (2  Bro,  P.  C.  48).    The  last  case 
upon  the  subject  reported,  is,  Gibson  v.  Hunter,  2  H.  Bl.  187,  288, 
which  came  before  tne  House  of  Peers  upon  a  demurrer  to  evidence, 
and  in  which  it  was  held,  that,  in  an  action  on  a  bill  of  this  sort  against 
the  acceptor,  to  ^show  that  he  was  aware  of  the  payee  being  r«/>n/> 
fictitious,  evidence  is  admissible  of  the  circumstances  under  ^ 
which  he  had  accepted  other  bills  payable  to  fictitious  persons.    Vide 
Tuft^s  case,  Leach  Cro.  Law  206/'     All  the  reasoning  which  is  appli- 
cable to  the  acceptor   must   be  applicable  &  fortiori  to  the  drawer. 
Does  the  fact  of  the  acceptance  here  being  for  the  honour  of  the  drawer 
make  any  difierence?     The  obligation  into  which  an  acceptor  for 
honour  enters,  is,  that  he  will,  on  the  drawee's  default,  pay  the  bill  on 
behalf  of  the  drawer, — his  intention  being  solely  to  protect  the  interest 
and  the  honour  of  the  drawer.     Why,  then,  should  he  be  at  liberty 
to  set  up  a  defence  which  the  drawer  himself  could  not  set  up?     The 
law  which  governs  this  subject  is  most  clearly  laid  down  in  Story  on 
Bills,  §§  128-125.     **  The  acceptance  of  a  bill  supril  protest  for  non- 
acceptance,"  says  that  learned  author,  '*  imports  an  obligation  on  the 
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part  of  the  acceptor,  that,  if  the  bill  is  not  paid  by  the  drawee  upoa 
dae  presentment  at  its  rnaturitj,  and  it  is  then  duly  protested  for  non- 
payment, and  due  notice  thereof  is  given  to  the  acceptor  supril  protest, 
he  will  pay  the  same.  Such  presentment,  protest,  and  notice,  are 
therefore  indispensable  requisites  to  make  the  liability  of  such  an 
acceptor  absolute.(a)  An  acceptance  supra  protest  enures  for  the 
benefit  of  all  the  parties  on  the  bill  subsequent  to  the  person  for  whose 
honour  it  is  accepted.  Thus,  if  the  acceptance  be  for  the  honour  of  the 
drawer,  it  enures  to  the  benefit  of  the  payee  and  all  subsequent 
endorsees  and  holders  under  him.  If  accepted  for  the  honour  of  the 
first,  second,  or  third  endorser,  it  enures  for  the  benefit  of  all  subse- 
♦6971   ^^®^*  endorsers  or  holders  *under  them  accordingly,  but  not 

-'  for  the  benefit  of  antecedent  endorsers  or  holders.  If  accepted 
for  the  honour  of  the  bill,  that  is,  of  all  the  parties  on  the  bill  (as  it 
may  be),  then,  of  course,  it  enures  to  the  benefit  of  all  the  parties 
except  the  drawer.  If  accepted  for  the  honour  of  the  drawee,  then  it 
enures,  or  at  least  it  may  enure,  for  the  benefit  of  the  drawer  as  well 
as  of  the  payee  and  subsequent  holders,  if  the  drawer  was  entitled  to 
have  the  bill  accepted  by  the  drawee.  On  the  other  hand  the  acceptor 
suprst  protest,  upon  giving  proper  notice  thereof,  and  a  due  payment 
of  the  bill,  has  his  own  rights  and  recourse  over  against  the  person  or 
persons  for  whose  honour  he  accepted  the  same,  and  against  all  other 
parties  to  the  bill  who  are  liable  to  the  same  person  or  per- 
sons.(&)  But  he  has  no  recourse  over  against  any  other  parties 
to  the  bill.  Hence,  if  he  accepts  for  the  honour  of  the  drawer, 
he  has  no  remedy  against  the  payee  or  any  subsequent  endorser:  nor, 
if  he  accepts  for  the  honour  of  the  payee,  will  he  have  any  against  the 
subsequent  endorsers.  If  he  accepts  for  the  honour  of  the  bill  gener- 
ally (that  is,  of  all  the  parties  thereto),  he  has  a  remedy  against  all  of 
them  except  the  holder  at  the  time  of  the  acceptance.  It  follows  also 
*6981   ^^^^^  what  has  been  said,  that  *an  acceptance  for  the  honour 

^  of  the  drawer  only  will,  or  at  least  may  under  particular  cir- 
cumstances, entitle  the  acceptor  to  the  same  remedy  against  the  drawee 
which  the  drawer  himself  would  have.(c)  Similar  principles  are 
recognised  in  the  foreign  commercial  law,  as  to  the  rights  and  reme- 
dies  growing  out  of  acceptances  supri  protest*  In  the  French  law  it 
is  called  an  Intervention  on  the  part  of  the  stranger  who  accepts  for 
the  honour  of  any  of  the  antecedent  parties :  and  he  thus  performs  the 
functions,  and  contracts  the  engagements,  and  acquires  the  rights,  of 
the  negotiorum  gestor  of  the  Civil  law.  Heineccius  affirms  the  like 
doctrine,— Heinec.  de  Camb.  C.  6,  §  9,  p.  54.    Id.  c.  2,  §  10.    Id.  C. 

(a)  Citing  Bayley  on  Bills,  5th  edit.  170-179;  Cfaitiy  on  BiU^  8tta  edit,  875,  S81;  How*. 
Caxenove,  10  East  391 ;  Williama  r.  OermaiDe,  7  B.  A  C.  408, 1  M.  A  R.  894 ;  8  Kest»  Cwbb^ 
4tb  edit  87 ;  Matfofd  r.  Walcot,  1  Ld.  Rtyni.  574. 

(6)  Citing  Bayley  on  Bills,  5tb  edit.  179, 180 ;  Chitty  on  Bills,  8th  edit  382,  383 ;  Beawes  Lex 
Merc,  by  Chitty,  toI.  1,  509 ;  3  Kent's  Couim.  4th  edit  87  ;  Kontg  «.  Bayard,  1  Peters  R.  250 ; 
Hertens  r.  Winnington,  1  Esp.  N.  P.  G.  113.  In  MertMis  v.  Winnington,  Lord  Keayoa  said  thai 
an  acoeptor  snpr^L  protest  '*  is  to  be  considered  as  an  endorsee  paying  a  fall  ralve  fur  the  bill, 
and  as  snch  entitled  to  all  the  remedies  to  whieh  an  endorsee  would  be  entitled,  that  is,  te  ««• 
all  the  parties  to  the  bill."  This  is  too  loosely  and  generally  said ;  for,  the  acceptor  bif  M 
remedy  against  the  holder  from  whom  he  received  it,  nor  against  any  endorsee  upon  the  bill 
whose  name  is  subsequent  to  that  of  the  person  for  whom  he  accepts. 

(e)  Citing  Sx  parte  Waekerbath,  5  Ves.  574,  and  £x  parte  Lambert  18  Ves.  179. 
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3,  §  10.  Qai  in  honorem  trassantis  litteras  cambiales  ad  se  noa 
directas  acceptavit,  perinde,  ac  ipse  trassatus  tenetur.  Hinc  integrum 
est  pnesentanti,  adversos  eum,  si  constituto  die  non  solvent,  actione 
cam biali  experiri.  Contr^  ea  et  hie  prrestita  solutione,  agit  adversus 
trassantem  ad  recuperandam  summam  solutam,  ana  cum  provisione, 
damnia,  et  impensis.  Qaam  in  finem  hsec  acceptatio  non  aliter  fieri 
solet,  quam  sopra  protesto.  The  rights  of  the  acceptor  supr^  protest, 
upon  his  intervention,  stand  upon  the  general  maxim,  Qai  alterius  jure 
utitur  eodem  jure  uti  debet.  He  stands  subrogated  to  the  rights  of  the 
holder.^*  Upon  general  principles,  and  upon  the  reason  and  justice  of  the 
thing,  it  is  submitted,  it  does  not  lie  in  the  mouth  of  one  who  by  his 
intervention  has  set  the  bill  afloat,  and  has  induced  another  person  to 
part  with  money  for  it,  to  say  that  which  the  person  for  whom  he  inter- 
venes could  not  have  said. 

Zfiishf  Q.  C.  (with  whom  was  Sir  0.  ffoni/man),  *contr4.(a) — It  r^/sqg 
may  be  conceded  that  the  drawer  would  be  precluded  from  set-  '■ 
ting  up  as  a  defence  to  a  claim  against  him  upon  the  bill,  that  the 
payee  was  a  fictitious  person.  But  the  acceptor  for  honour  is  not  so 
estopped.  The  acceptance  by  the  drawee  admits  only  the  capacity  of 
the  drawer  to  draw  the  bill :  and  the  acceptor  for  the  honour  of  the 
drawer  stands  in  no  difierent  position  than  the  drawee  would  have 
stood  in  had  he  accepted  the  bill.  In  truth  he  is  an  acceptor  without 
valae.  The  only  authority  upon  the  subject  seems  to  be  that  of  Storv 
on  Bills,  §§  261,  262.  "  The  obligations,"  he  says,  *'  resulting  from 
a  general  acceptance  have  been  already  considered  in  another  place. 
They  are,  on  the  part  of  the  acceptor,  to  pay  the  bill  upon  present- 
ment, at  its  maturity,  or  at  any  time  afterwards,  according  to  its  tenor, 
to  the  holder.  The  obligations  of  an  acceptor  for  honour,  or  supr4 
protest,  are  not  (as  has  been  already  stated)  exactly  coincident  with 
the  former;  for,  whereas  the  obligations  of  a  general  acceptance  are 
absolute,  those  of  an  acceptance  for  honour  or  supr&  protest  are  con- 
ditional, to  wit,  that  the  acceptor  will  pay  the  bill,  if  duly  presented 
to  the  original  drawee  for  payment  at  the  time  of  its  maturity,  and  be 
refuses  payment,  and  due  protest  is  made  thereof,  and  due  notice  is 
given  to  him  of  the  *dishonour.  All  these  acts  must  be  punc-  r*7AA 
tually  done,  or  the  acceptor  will  be  discharged.  Pothier  affirms  '• 
the  like  doctrine  as  the  law  of  France:  Pothier  du  Change,  n.  118: 
and  Heinecciua  (de  Gamb.  c.  6,  §  9)  states  it,  without  any  distinction 
between  the  cases  where  the  bill  is  to  be  protested  for  non-acceptance 
and  where  it  is  protested  for  non-payment.  There  is  another  collateral 
consideration  resulting  from  an  acceptance,  which  ought  to  be  men- 
tioned in  this  place.  It  is,  that  the  acceptance,  whether  general,  or 
for  honour  or  supr&  protest,  after  sight  of  the  bill,  admits  the  genu- 
ineness of  the  signature  of  the  drawer ;  and,  consequently,  in  favour  of 

(a)  The  points  rairk«d  for  argnment  on  the  part  of  the  defendant  were  as  foUows : — 

«<  1.  That  the  sixth  plea  is  good,  beeause,  the  bill  being  made  payable  to  the  order  of  a  He* 

fitions  person,  no  snch  order  ean  possibly  have  been  made,  an^  the  sopposed  endorsement  by 

raoh  person  must  be  a  fiction  and  nullity,  and  ean  give  no  title  to  any  person  to  sue  upon  the 

bill  na  an  endorsee  thereof: 

*•  2.  That  the  defendant^  not  baring  had  any  notiee  at  the  time  of  his  aeeeptance  that  the  bill 

wma  drawn  payable  to  a  fletitloas  person,  or  his  order,  is  not  estopped  from  pleading  the  matten 

eoataioad  in  the  said  sixth  plea  as  a  bar  to  tha  action." 
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a  bonfi  fide  bolder  for  value,  without  notice,  if  the  signature  of  the 
drawer  turns  out  to  be  a  forgery,  the  acceptance  will  nevertheless  be 
binding,  and  entitle  such  holder  to  recover  thereon  according  to  its 
tenor.  BiU  there  is  no  such  implied  admission,  on  the  part  of  the  acceptor^ 
of  the  genuineness  of  the  signature  of  the  payee  or  of  any  other  endorser; 
and,  consequently,  the  holder,  in  order  to  recover  against  the  acceptor 
upon  the  bill,  must  establish  by  proofs  the  genuineness  of  their  signa- 
tures, in  order  to  make  title  thereto,  although  he  need  not  prove  the 
genuineness  of  that  of  the  drawer.  In  like  manner,  an  acceptance 
admits  the  ability  of  the  party  to  draw,  and,  if  drawn  by  an  agent  in 
the  name  of  his  principal,  it  also  admits  that  he  has  full  authority 
to  draw  the  bill.  But  it  does  not  admit  the  authority  of  the  agent  to 
endorse  the  same  bill,  even  though  it  is  made  payable  to  the  order  of 
his  principal,  and  is  endorsed  by  the  same  agent  in  the  name  of  the 
principal."  There  can  be  no  reason  why  an  acceptance  for  honour 
should  admit  more  than  an  ordinary  acceptance  admits. 
*70n  ffannen,  in  reply. — If,  as  Story  admits,  the  acceptor  *for 
-*  honour  has  his  remedy  over  against  the  drawer,  why  should  noi 
his  liability  be  co-extensive  with  that  of  the  drawer  of  the  bill? 

Erlb,  C.  J. — I  am  of  opinion  that  our  judgment  in  this  case 
should  be  for  the  plaintiff.  The  action  is  brought  by  the  holder  of  a 
bill  accepted  by  the  defendant  supri  protest  for  the  honour  of  the 
drawer,  acceptance  having  been  refused  by  the  drawee.  At  the 
maturity  of  the  bill  all  things  were  done  which  were  necessary  to 
fix  the  defendant  with  liability  as  an  acceptor  for  honour :  and  the 
defence  relied  on,  is,  that  the  bill  was  drawn  payable  to  a  fictitious 
payee,  of  which  fact  the  defendant  had  no  notice  at  the  time  of  his  ac- 
ceptance of  the  bill.  I  take  it  to  be  clear,  that,  if  the  defendant  had  not 
intervened,  and  the  action  had  been  brought  by  the  holder  of  the  bill 
against  the  drawer,  the  drawer  would  have  been  by  law  compelled  to 
admit  that  the  bill  was  a  valid  bill  payable  to  bearer,  or,  in  other 
words,  that  he  would  have  been  estopped  from  denying  the  endorse- 
ment of  the  payee.  It  seems  to  me  that  there  is  ^ood  reason  for 
saying  that  that  which  the  drawer  would  be  estopped  from  denying 
the  acceptor  for  honour  should  also  be  estopped  from  denying.  I 
think  he  is  equally  bound  to  admit  that  the  bill  is  a  valid  bill.  The 
acceptor  suprsl  protest  paying  the  bill  has  all  the  rights  against  the 
drawer  that  an  ordinary  holder  would  have.  I  find  no  authority 
which  contravenes  this  view;  and  it  seems  to  me  that  it  receiyes 
confirmation  from  the  passages  cited  from  Story  on  Bills. 

Byles,  J. — I  am  of  the  same  opinion.    The  defendant,  as  acceptor 
supr^  protest,  is  subrogated  for  the  drawer.    He  has  all  the  rights  and 
all  the  liabilities  of  the  drawer,  and  is,  I  think,  equally  procladed 
♦TO*)!   *^^^^  denying  that  the  bill  is  a  valid  bill  payable  to  bearer. 
"'-'       Keating,  J. — I  am  entirely  of  the  same  opinion. 

MoNTAQUB  Smith,  J. — I  am  of  the  same  opinion.  The  acceptor 
8upr&  protest  has  his  remedy  against  the  drawer,  and  is  as  raach 
estopped  as  the  drawer  is  from  saying  that  the  bill  is  not  a  valid 
negotiable  instrument.  I  do  not  think  Story  had  this  precise  case  in 
his  mind:  but  still  I  think  the  present  defeiMbint  substantially  stands 
in  the  same  predicament  as  did  the  acceptor  in  the  case  there  pot 
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The  acceptor  for  honoar  must  be  considered  as  the  drawer  for  this 
purpose.  Judgment  for  the  plaintifil 


The  Bev.  H.  J.  DAY,  Clerk,  v.  PEACOCK,  Clerk  to  the  Burial 
Board  of  B ARNSLEY,  in  the  county  of  York.    Maij  3. 

The  Rev.  C.  F.  COBB,  Clerk,  r.  SAME. 

The  Rev.  W.  J.  BINDER,  Clerk,  v.  SAME. 

1.  Tho  ineambent  of  a  dutrict  ehureh  to  which  «  barial-iponnd  had  been  appropriated  before 
the  paMing  of  the  15  A  16  Viet.  e.  85,  and  which  district  had  been  carved  out  of  a  townebip 
baTing  aeparate  orerseers,  and  maintaining  its  own  poor,  is  by  the  82d  section  of  that  Act 
entitled  to  all  the  fees  he  formerly  enjoyed  in  respeot  of  burials  in  his  district,  for  burial  services 
performed  by  him  in  a  new  burial-ground  provided  by  the  burial  board  of  a  parish  or  township 
•inee  that  Act 

2.  And,  where  an  ecclesiastical  district  having  a  burial-ground  has  been  divided  into  two  dis- 
trieta,  but  no  burial-ground  has  been  allotted  to  the  second  district^  the  incumbent  of  the  first 
created  district  is  entitled  to  the  fbes  for  the  burial  of  inhabitants  of  both  districts. 

Thesb  actions  were  brought  by  the  respective  plaintiflFs  therein 
against  the  burial  board  for  the  township  of  Barnsley,  in  the  county 
of  York,  for  the  recovery  of  *fees  claimed  to  be  payable  by  r^nno 
the  defendants  to  the  plaintiffs  respectively,  for  burials,  and  '- 
the  erecting  or  placing  of  monuments,  grave-stones,  tablets,  and 
monumental  inscriptions  in  the  burial-ground  provided  by  the  defend- 
ants for  the  township  of  Barnsley  under  the  provisions  of  the  statutes 
relating  to  the  burial  of  the  dead :  and  by  the  consent  of  the  parties, 
and  under  a  Judge's  order,  according  to  the  Common  Law  Procedure 
Act,  1852,  the  following  case  was  stated  for  the  opinion  of  the  Court, 
without  pleadings : — 

1.  The  township  of  Barnsley,  in  the  county  of  York,  forms  a  part 
of  the  parish  of  Silkstone.  It  has  separate  overseers  of  the  poor,  anrl 
separately  maintains  its  own  poor. 

2.  Up  to  the  time  of  the  making  of  the  order  in  council  of  the  8th 
of  August,  1831,  hereinafter  mentioned,  the  said  township  formed  one 
parochial  chapelry,  which  had  existed  from  time  immemorial.  The 
church  of  St.  Mary's  was  the  parochial  chapel  of  the  said  chapelry, 
and  within  the  said  township  was  an  ancient  burial-ground,  in  which 
from  time  immemorial  the  remains  of  the  inhabitants  of  the  said 
chapelry  had  been  and  were  of  right  entitled  to  be  buried ;  and  for 
burials  in  this  burial-ground,  and  for  the  erection  of  monuments 
therein  and  in  the  said  church  of  St  Mary,  fees  had  always  been  paid 
to  the  incumbent  for  the  time  being  of  the  said  chapelry. 

S.  In  or  about  the  year  1828,  an  additional  church,  called  St. 
George's  church,  was  built  within  the  said  chapelry  by  Her  Majesty's 
Commissioners  for  building  new  churches,  under  provisions  of  58  G. 
8,  c.  45,  and  69  G.  8,  c.  134;  and  on  or  about  the  16th  of  June.  1824, 
a  burial-ground  within  the  said  township  was  under  the  provisions  of 
the  same  statutes  purchased  and  appropriated  by  the  said  Commis- 
sioners as  and  for  a  burial-ground  for  the  said  church  of  St.  George. 
"^This  church  and  burial-ground  were  afterwards  duly  oonse-  r«7ai 
crated.  l  '^ 

4.  By  an  order  in  council,  bearing  date  the  8th  of  August,  1831,  a 
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district  was  divided  from  the  said  chapelry,  and  assigned  to  the  said 
church  of  St.  George,  under  the  provisions  of  the  statutes  above 
referred  to,  and  of  the  statute  of  7  &  8  G.  4,  c.  72.  A  copy  of  this 
order  in  council  accompanied  the  case. 

5.  The  district  so  assigned  to  the  said  church  of  St.  George  has 
since  the  said  order  in  council  been  called  St.  George's  district.  The 
residue  of  the  said  township  has  since  the  same  order  in  council  been 
called  St.  Mary's  district.  Tn  this  latter  district  are  situate  the  said 
church  of  St.  Mary  and  the  said  ancient  burial-ground  belonging  to 
the  said  chapel ry.  This  ancient  burial-ground  was  enlarged  about 
forty  years  ago,  and,  from  the  time  of  its  being  so  enlarged  until  the 
formation  of  St.  George's  district  as  aforesaid,  was  the  burial -ground 
of  the  said  chapelry,  and  since  the  formation  of  St.  George's  district 
as  aforesaid  has  been  the  burial-ground  of  the  said  district  of  St.  Mary ; 
and  for  burials  and  the  erection  of  monuments  therein,  fees  have 
always  been  paid  to  the  incumbent  for  the  time  being  of  St.  Mary's. 

6.  Since  the  formation  of  St.  George's  district  as  aforesaid,  the 
burial-ground  so  appropriated  as  and  for  the  burial-ground  of  St 
George's  church  as  aforesaid,  has  been  the  burial-ground  of  the  said 
district  of  St.  George's;  and  for  burials  and  the  erection  of  monu- 
ments therein,  fees  have  always  been  paid  to  the  incumbent  for  the 
time  being  of  St.  George's  district. 

7.  By  an  order  in  council,  bearing  date  the  23d  of  May,  1844,  a 
district  called  St.  John's  district  was  divided  from  St.  George's  dis- 
trict under  the  provisions  of  the  statutes  above  referred  to.  A  copy 
♦7051   ^^  ^^'^  order  in  council  accompanied   the  case.     Fronn  the 

-'  *making  of  this  order  until  the  year  1858,  divine  service  for 
St.  John's  district  was  performed  in  a  school-room  in  that  district; 
and  in  1858  a  church  called  St.  John's  church  was  built  in  and  for  the 
same  district,  in  which  church  divine  service  has  since  been  performed. 

8.  The  district  so  assigned  to  St.  John's  church  has  since  the  said 
last-mentioned  order  in  council  been  called  St.  John's  district.  The 
residue  of  St.  George's  district  has  since  the  same  order  iu  council 
been  called  St.  George's  district. 

9.  There  has  never  been  any  burial-ground  assigned  to  or  belong- 
ing to  St.  John's  district;  but  the  remains  of  persons  dying  within 
the  limits  of  this  district  have  been  accustomed  to  be  buried  in  the 
burial-ground  of  St.  George's  district,  of  which  St.  John's  district 
formerly  formed  part:  and  for  such  burials  in  the  said  burial-ground 
of  St.  George's  district,  fees  have  always  been  paid  since  the  formation 
of  St.  George's  district  as  aforesaid,  to  the  incumbent  for  the  time 
being  of  St.  George's  district. 

10.  By  an  order  in  council  bearing  date  the  2d  of  February,  1867, 
made  under  the  provisions  of  16  &  17  Vict.  c.  134,  it  was  ordered 
(amongst  other  things)  that  (with  certain  exceptions  therein  men- 
tioned) burials  should  after  periods  in  that  behalf  appointed  be  dis- 
continued in  the  said  burial-grounds  of  St.  Mary's  and  St.  George's 
districts.     A  copy  of  this  order  in  council  accompanied  the  case. 

11.  Upon  the  last-mentioned  order  in  council  being  made,  it  became 
necessary  to  provide  a  new  burial-ground  for  the  said  township  of 
Barnsley;  and,  the  vestry  of  the  said  township  having  refused  to 
provide  such  burial-ground,  the  local  board  of  health  for  the  said 
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township  became  on  or  about  tbe  8d  of  February,  1858,  under  the 
provisions  of  the  4th  section  of  the  *20  &  21  Vict.  c.  81,  the  r*7A/> 
burial  board  for  the  said  township.  L 

12.  The  said  burial  board  afterwards,  under  the  provisions  of  the 
various  statutes  relating  to  the  burial  of  the  dead,  duly  provided  a 
burial-s^round  for  the  ^ard  township. 

13.  The  burial-ground  so  provided  by  the  said  burial  board  (except 
the  portion  thereof  not  intended  to  be  consecrated,  and  upon  which 
portion  a  chapel  is  erected  and  built),  was  with  a  chapel  erected 
thereon,  on  or  about  the  6th  of  November,  1861,  duly  consecrated ; 
from  which  time  it  became  the  burial-ground  for  the  said  several 
ecclesiastical  districts  of  the  said  township,  within  the  meaning  and 
according  to  the  provisions  of  the  said  last- mentioned  statutes. 

14.  The  plaintiff  the  Kev.  Henry  Josiah  Day  is  the  incumbent  of 
the  said  district  of  St.  Mary,  and  claims  to  be  entitled  to  perform  the 
duties  and  have  the  same  rights  and  authorities  for  the  performance 
of  religious  service  in  the  burial  in  the  burial-ground  so  provided 
by  the  said  burial  board,  of  the  remains  of  parishioners  or  inhabitants 
of  the  said  district  of  St.  Mary,  and  also  to  be  entitled  to  receive  the 
same  fees  in  respiect  of  such  burials  which  he  had  previously  enjoyed 
and  received  for  burials  in  the  said  burial-ground  of  St.  Mary's 
district,  as  if  such  burial-ground  so  provided  by  the  said  burial  board 
were  the  burial-ground  of  St.  Mary's  district.  He  also  claims  to  be 
entitled  to  fees  for  such  monuments,  gravestones,  tablets,  and  monu- 
mental inscriptions  erected  or  placed  in  the  consecrated  part  of  the 
burial  ground  so  provided  by  the  said  burial  board  as  aforesaid,  or  in 
the  chapel  erected  thereon,  as  may  be  so  erected  or  placed  over  the 
remains  or  in  memory  of  parishioners  or  inhabitants  of  the  said 
district  of  St.  Marv,  in  lieu  of  the  fees  or  sums  which  he  would  have 
been  entitled  to  for  the  erecting  *or  placing  of  such  monu-  r*^.^^ 
ments,  gravestones,  tablets,  and  monumental  inscriptions  in  ^  ' 
the  said  burial-ground  of  St.  Mary's  district,  or  in  the  said  church  of 
Saint  Mary. 

15.  The  plaintiff  the  Rev.  Clement  Francis  Cobb  is  the  incumbent 
of  the  said  district  of  St.  George's,  and  claims  to  be  entitled  to  per- 
form the  duties  and  have  the  same  rights  and  authorities  for  the 
performance  of  religious  service  in  the  burial  in  the  burial-ground  so 
provided  by  the  said  burial  board,  of  the  remains  of  parishioners  or 
inhabitants  of  the  said  district  of  St.  George,  and  also  to  be  entitled 
to  receive  the  same  fees  in  respect  of  such  burials  which  he  had  pre- 
viously enjoyed  and  received  for  burials  in  the  said  burial-ground  of 
St.  George's  district,  as  if  such  burial-ground  so  provided  by  the  said 
burial  board  were  the  burial-ground  of  St.  George's  district.  He  also 
claims  to  be  entitled  to  fees  for  such  monuments,  gravestones,  tablets, 
and  monumental  inscriptions  erected  or  placed  in  the  consecrated  part 
of  the  burial-ground  so  provided  by  the  said  burial  board  as  afore- 
said, and  in  the  chapel  erected  thereon,  as  may  be  so  erected  or  placed 
over  the  remains  or  in  memory  of  parishioners  or  inhabitants  of  the 
said  district  of  St.  George,  in  lie  a  of  the  fees  or  sums  which  he  woukl 
have  been  entitled  to  for  the  erecting  or  placing  of  such  monuments, 
gravestones,  tablets,  and  monumental  inscriptions  in  the  said  burial: 
ground  of  St  George's  district,  or  in  the  said  church  of  St.  George. 
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16.  The  plaintiff  the  Rev.  William  John  Binder  is  the  incumbent 
of  the  said  district  of  St.  John,  and  claims  to  be  entitled  to  perform 
the  duties  and  have  the  same  rights  and  authorities  for  the  perform- 
ance of  religious  service  in  the  burial  in  the  burial-ground  so  pro- 
vided by  the  said  burial  board,  of  the  remains  of  parishioners  or 

^Qg,  inhabitants  of  the  said  district  of  St  *John,  and  also  to  be 
^  entitled  to  receive  the  same  fees  in  respect  of  such  burial  which 
he  would  have  been  entitled  to  enjoy  and  receive  for  burials  in  a 
burial-ground  provided  for  the  said  district  of  St.  John,  as  if  the 
burial-ground  so  provided  by  the  said  burial  boaixl  were  the  burial- 
ground  of  St.  John's  district.  He  also  claims  to  be  entitled  to  fees 
for  such  monuments,  gravestones,  tablets,  and  monumental  inscrip- 
tions erected  or  placed  in  the  consecrated  part  of  the  burial-ground 
so  provided  by  the  said  burial  board  as  aforesaid,  and  in  the  chapel 
erected  thereon,  as  may  be  so  erected  or  placed  over  the  remains  or 
in  memory  of  parishioners  or  inhabitants  of  the  said  district  of  St. 
John,  in  lieu  of  the  fees  or  sums  which  he  would  have  been  entitled 
to  for  the  erecting  or  placing  of  such  monuments,  gravestones,  tab- 
lets, and  monumental  inscriptions  in  a  burial-ground  provided  for  St. 
John's  district,  or  in  the  said  church  of  St.  John. 

17.  If  the  Court  should  be  of  opinion  that  neither  the  said  Clement 
Francis  Cobb  as  the  incumbent  of  St.  George's  district,  nor  the  said 
William  John  Binder  as  the  incumbent  of  St.  John's  district,  has  any 
right  or  title  to  fees  as  in  the  loth  and  16th  paragraphs  of  this  case 
is  respectively  mentioned,  then  the  said  Henry  Josiah  Day,  as  the 
incumbent  of  St.  Mary's  district,  claims  to  have  the  same  rights  <ind 
to  be  entitled  to  the  same  fees  in  respect  of  parishioners  or  inhabit- 
ants of  the  whole  of  the  said  township  which  before  the  said  order 
in  council  of  the  8th  of  August,  1831,  formed  one  parochial  chapelry 
as  hereinbefore  mentioned,  as  he  claims  in  respect  of  parishioners  or 
inhabitants  of  the  said  district  of  St.  Mary,  as  in  the  14tli  paragraph 
of  this  case  is  stated. 

18.  If  the  Court  should  be  of  opinion  that  the  said  Clement  Fran- 
cis Cobb,  as  incumbent  of  the  said  district  of  St.  George,  has  the 
^Y^qi   rights  and  is  entitled  to  the  *fees  claimed  by  him  as  and  in  the 

-'  15th  paragraph  of  this  case  is  stated,  but  that  the  said  Wil- 
liam John  Binder,  as  the  incumbent  of  the  said  district  of  St.  John, 
has  no  right  or  title  to  fees  as  in  the  16th  paragraph  of  this  case  men- 
tioned, then  the  said  Clement  Francis  Cobb,  as  incumbent  of  the  said 
district  of  St.  George,  claims  to  have  the  same  rights  and  to  be  en- 
titled to  the  same  fees  in  respect  of  ^parishioners  or  inhabitants  of  the 
whole  of  the  district  of  St.  George  as  it  existed  before  the  said  dis- 
trict of  St.  John  was  formed  out  of  it,  as  he  claims  in  respect  of 
parishioners  or  inhabitants  of  the  said  district  of  St.  George  as  now 
existing,  as  in  the  15th  paragraph  of  this  case  is  stated. 

19.  The  said  burial  board,  who  are  the  defendants  in  the  said  seve- 
ral actions,  deny  that  the  plaintiffs  or  any  of  them  have  or  has  the 
rights,  or  are  or  is  entitled  to  the  fees,  as  above  claimed  by  them 
respecti  vely. 

20.  The  questions  for  the  opinion  of  the  Court  are,  whether  the 
plaintilTs,  or  any  and  which  of  them,  have  or  has  any,  and  if  any  what 
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rigbts,  or  are  or  is  entitled  to  any,  and  if  any  what  fees,  as  above 
claimed  by  them  respectively. 

21.  Judgment  was  to  be  entered  for  Is.  damages  and  costs  of  suit- 
(including  one-third  of  the  costs  of  this  special  case  and  the  argument 
thereof)  in  each  of  the  said  actions  in  which  the  Court  should  decide 
in  favour  of  the  plaintiff  in  such  action :  and  judgment  was  to  be 
entered  for  the  defendants,  with  costs  of  suit  (including  one-third  of 
the  costs  of  this  special  case  and  the  argument  thereof),  in  each  of 
the  said  actions  in  which  the  Court  should  decide  in  favour  of  the' 
defendants  in  such  action. 

Ziush  (with  whom  was  JKemplay),  for  the  *plaintifis.(a) — The   ^#71  a 
question  in  these  cases  turns  upon  the  construction  of  certain  ^ 

(a)  The  points  marked  for  argnmeDt  on  the  part  of  the  plaintiffs  were  as  follows : — 

**  1.  Thaty  ttom  and  after  the  consecration  of  the  horial-gronnd  proTided  hy  the  hnrial  board 
(exoepi  the  portion  thereof  not  intended  to  be  consecrated),  the  said  bnrial-ground  became  the 
barial-gronnd  of  the  township  of  Bamsley ;  and  the  Key.  Henry  Josiah  Day,  as  the  inoombenfe 
or  minister  of  St  Mary's  district,  being  an  ecclesiastical  district  in  the  said  township  fur 
which  the  said  burial-ground  was  provided,  became  entitled  to  perform  the  duties  and  have  the 
Baai«  rights  and  anthorities  for  the  performance  of  religious  services  in  the  burial  in  the  conse- 
crated portion  of  such  bnrial-ground  of  the  remains  of  parishioners  or  inhabitants  of  St.  Mary's 
diaftrict,  and  also  to  reeeire  the  same  fees  in  respect  of  such  burials,  as  he  had  previously 
•Bjoyed  and  received  for  burials  in  the  burial-ground  of  St.  Mary's  district,  as  if  the  burial- 
groand  provided  by  the  burial  board  were  the  burial-ground  of  St.  Mary's  district 

"  S.  That,  from  and  after  such  consecration  as  aforesaid,  he,  the  said  Rev.  Henry  Josiah 
Day,  became  entitled  to  fees  for  snch  monuments,  gravestones,  tablets,  and  monumental 
ioaeHptions,  erected  or  placed  in  the  consecrated  portion  of  the  burial-ground  provided  by  the 
board,  or  in  the  chapel  erected  thereon,  as  might  be  erected  or  placed  over  the  remains  or  in 
menaory  of  parishioners  or  inhabitants  of  St  Mary's  district  in  lien  of  the  fees  or  sums  which 
be  would  have  been  entitled  to  for  the  erecting  or  placing'  of  such  monuments,  gravestones, 
tablets,  or  monumental  inscriptions  in  the  burial-ground  or  chapel  of  St  Mary's  district : 

**  3*,  That,  under  the  oircumsfances  stated  in  the  special  case,  the  Rev.  Henry  Josiah  Day  is 
in  reapeet  of  the  consecrated  portion  of  the  burial-ground  provided  by  the  burial  board  an 
incambent  or  minister  within  the  meaning  of  ss.  32  and  33  of  the  15  A  16  Vict  c.  85,  so  far  qs 
ref^ards  the  burial  in  the  eonsecrated  portion  of  the  burial-ground  provided  by  the  burial 
bosurd,  of  the  remains  of  parishioners  or  inhabitants  of  St  Mary's  district,  and  the  erecting  or 
plaeiag  in  snoh  consecrated  portion  of  the  said  bnrial-ground,  or  the  chapel  thereof,  of  monu- 
maiktSv  gravestones,  tablets,  or  monumental  inscriptions  over  the  remains  or  in  memory  of  snch 
pariahioners  or  inhabitants : 

**  4.  The  Rev.  C.  F.  Cobb  and  the  Rev.  W.  J.  Binder  will  rely  on  the  same  points  in  respect 
of  St.  George's  district  and  St  John's  district  respectively,  as  are  intended  to  be  relied  on  by 
the  R«T.  H.  J.  Day  in  respect  of  St  Mary's  district  as  above  stated, — with  this  difference,  that 
the  Rev.  W.  J.  Binder  will  eontend  that  Uie  fact  of  there  never  having  been  any  burial-ground 
in  and  for  St  John's  district,  does  not  affect  the  rights  and  anthorities  claimed  by  him  in 
I  aspect  of  the  burial-ground  provided  by  Uie  burial  board ;  and  that  he  is  in  the  same  position 
ne  regards  such  rights  and  anthorities  as  if  there  had  been  a  bnrial-ground  in  and  for  St.  John's 
diatriet  before  and  at  the  time  of  the  consecration  of  the  consecrated  portion  of  the  burial- 
gr^und  provided  by  the  burial  board : 

*'  5.  In  the  event  of  the  Court  being  of  opinion  that  neither  the  Rev.  C.  F.  Cobb,  as  tbo 
incoiiibeDt  of  St  George's  district,  nor  the  Rev.  W.  J.  Binder,  as  the  incumbent  of  St  John's 
diatriet,  has  the  rights  and  authorities  claimed  by  them  respectively,  then  the  Rev.  H.  J.  Day, 
mm  the  iaeambent  of  St  Mary's  district,  will  contend  that  he  has  the  same  rights  and  is  entitled 
to  tbe  same  fees  in  respect  of  parishioners  or  inhabitants  of  the  whole  of  the  said  township 
which  before  the  order  in  council  of  8th  of  August,  1831,  formed  one  parochial  chapelry,  as  he 
daims  in  respect  of  parishioners  or  inhabitants  of  8t  Mary's  district : 

«*d.  In  the  event  of  the  Court  being  of  opinion  that  the  Rev.  C.  F  Cobb,  as  the  incnmbent 
of  6i<  George's  district,  has  the  rights  and  is  entitled  to  the  fees  claimed  by  him  in  respect 
of  St.  George's  district,  but  that  the  Rev.  W.  J.  Binder,  as  the  incnmbent  of  St  John's  district, 
has  not  the  rights  nor  is  entitled  to  the  fees  claimed  by  him  in  respect  of  St.  John's  district, 
then  the  Rer.  C.  F.  Cobb,  as  the  incnmbent  of  8t  George's  district,  will  eontend  that  he  has 
the  aime  rights  and  is  entitled  to  the  same  fees  in  respect  of  parishioners  or  inhabitants  of  the 
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clauses  in  the  Burial  Act,  15  &  16  Yict.  c.  85  (extended  to  tbe  pro- 
vinces by  the  16  &  17  Vict.  c.  134).  The  circumstances  under  which 
*'^m  *  question  arises  are  these: — ^The  township  of  *Barnaley 
^  maintains  its  own  poor,  and  has  separate  overseers,  thoagh  it 
is  part  of  the  parish  of  Silkstone.  Down  to  August,  1831,  it  formed 
one  parochial  chapelry,  called  St.  Mary's,  having  an  ancient  burial- 

*7121  g''^^'^^'  O^  ^^®  8^^  ^f  August,  1831,  an  order  in  *coancil 
-'  was  made,  assigning  a  district  to  the  church  of  St.  George; 
and  to  this  district  of  St.  George's  a  burial-ground  was  attached.  In 
1844:,  a  district  called  St.  John's  was  carved  out  of  St.  George's  dis- 
trict; and  in  1858  a  ohurch  called  St.  John's  church  was  built.  To 
J^t.  John's  district  no  burial-ground  was  provided ;  and  the  inhabit- 
ants of  that  district  were  interred  in  the  burial-ground  of  St.  George's. 
Under  these  circumstances,  it  can  scarcely  be  contended  that  the 
incumbent  of  St  John's  can  sustain  any  claim  for  burial  fees,  &c. 
The  argument  must  therefore  be  confined  to  the  cases  of  the  Sev. 
Mr.  Day  and  the  Rev.  Mr.  Cobb.  When  the  burial  board  was  estab- 
lished under  the  20  &  21  Vict.  c.  81,  s.  4,  neither  of  these  districts 
of  St.  Mary  or  St.  George  was  a  place  maintaining  its  own  poor:  the 
division  was  a  mere  ecclesiastical  one.  The  scope  and  object  of  the 
15  &  16  Vict.  c.  85  was,  to  put  an  end  to  the  interment  of  the  dead 
in  crowded  places.  The  2d  section  enacts,  that,  "in  case  it  appear  to 
Her  Majesty  in  council,  &c.,  that  for  the  protection  of  the  public 
health  burials  in  any  part  or  parts  of  the  metropolis,  or  in  any  burial- 
grounds  or  places  of  burial  in  the  metropolis,  should  be  wholly  dis- 
continued, or  should  be  discontinued  subject  to  any  exception  or 
qualification,  it  shall  be  lawful  for  Her  Majesty  to  order  thai  after  a 
time  mentioned  in  the  order  burials  in  such  part  or  parts  of  the  me- 
tropolis in  such  burial-grounds  or  places  of  burial  shall  be  discontinaed 
*71^1  *^^^''y»  ^^  subject  to  any  exceptions  or  qualifications  men- 
^-'  tioned  in  such  order,"  &c.  The  10th  section  enacts,  that,  "upoa 
the  requisition  in  writing  of  ten  or  more  rate-payers  in  any  parish  iu 
the  metropolis  in  which  the  place  or  places  of  burial  shall  appear  to 
such  rate-payers  insufiicient  or  dangerous  to  health  (and  whether  any 
order  in  council  in  relation  to  any  burial-ground  in  such  parish  has 
or  has  not  been  made),  the  churchwardens  or  other  persons  to  whom 
it  belongs  to  convene  meetings  of  the  vestry  of  suob  parish,  shall 
convene  a  meeting  of  the  vestry  for  the  special  purpose  of  determin- 
ing whether  a  burial-ground  shall  be  provided  under  this  Act  for  the 
parish,  &c. ;  and,  if  it  be  resolved  by  the  vestry  that  a  burial-ground 
shall  be  provided  under  this  Act  for  the  parish,  a  oopy  of  such  reso- 
lution, extracted  from  the  minutes  of  the  vestry,  and  signed  by  the 
chairman,  shall  be  sent  to  one  of  Her  Majesty's  principal  secretaries 
of  state."  By  s.  11,  in  case  the  vestry  agree  to  provide  a  burial- 
ground,  a  board  is  to  be  appointed.  The  82d  section  ena<^  that» 
^'  from  and  after  the  consecration  as  aforesaid  (s.  80)  of  any  burial- 
ground  provided  by  this  Act  (except  any  portion  thereof  intended  not 
be  80  consecrated)^  or  where  all  or  any  part  of  such  burial-ground,  to 
by  reason  of  the  same  having  been  already  consecrated,  shall  not 

whole  of  St  Qeorge'i  district  m  it  exieted  before  the  said  distriet  of  St  John  wm  Ibmed  oot 
of  it,  M  he  eUimi  in  respeet  of  the  pariihioners  or  inhabitaiits  of  St  Georfe's  dlatriet»  as  nor 

jMieting." 
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require  to  be  consecrated,  then  from  aad  after  such  time  as  the  bishop 
of  the  diocese  shall  appoint,  such  burial-ground  shall  be  deemed  the 
burial-ground  of  the  pa:: ish  for  which  the  same  is  provided;  and, 
where  the  same  is  provic.ed  for  two  or  more  parishes,  such  burial- 
grouad  shall  be  in  law  as  if  such  parishes  were  one  parish,  and  as  if 
such  burial-ground  were  the  burial-ground  of  such  one  parish;  an(l 
every  incumbent  or  minister  of  Uie  parish  or  of  each  of  the  parishes 
(as  the  case  may  be)  for  which  such  burial-ground  is  provided,  shall, 
by  himself  and  *hi3  curate,  or  such  duly-qualified  persons  as   r^r-i  4 
fiuch  incumbent  or  minister  may  authorize,  perform  the  duties   ^ 
and  have  the  same  rights  and  authorities  for  the  performance  of  reli- 
gions service  in  the  burial  in  such  burial-ground,  or  in  the  conse- 
crated portion  thereof,  of  the  remains  of  parishioners  or  inhabitant^ 
of  t/ie  parish  of  which  he  is  such  incumbent  or  minister,  and  shall  be 
entitled  to  receive  the  same  fees  in  respect  of  such  burials  which  \\9 
has   previously  enjoyed  and  received;"  "and  the  parishioners  and 
inhabitants  of  such  parish,  or  of  each  of  such  parishes,  shall  have 
the  same  rights  of  sepulture  in  such  burial-ground  as  they  respect-; 
ively   would   have  had   in  the  burial-ground   or  burial-grounds   in 
and  for  their  respective  parish."     The  36th  section  provides,  that, 
"  where  fees  or  any  portions  of  fees  payable  on  interments,  or  for  any 
monument,  gravestone,  tablet,  or  monumental  inscription  in  the  burial- 
ground  of  any  parish  for  which  a  burial-ground  is  provided  alone  or 
jointly  with  any  other  parish  or  parishes  under  this  Act,  are  by  law 
or  custom  payable  to  the  churchwardens  of  any  parish,  or  to  trustees 
or   other  persons,  for  or  towards  the  payment  of  any  annuity  or 
stipend  to  the  incumbent  or  minister,  or  any  other  parochial  purpose, 
or  the  discharge  of  any  other  debt  or  liability,  such  fees  or  portion 
of  fees  shall  be  payable  in  the  burial-ground  to  be  provided  as  afore- 
said for  such  parish  under  this  Act,  and  shall  be  received  by  the 
burial  board,  and  paid  to  the  parties  entitled  to  receive  the  same; 
and  when  fees  or  payments  have  been  received  on  interments,  or  for 
any  monument,  gravestone,  tablet,  or  monumental  inscription  in  the 
burial-ground  of  any  such  parish,  by  any  such  churchwardens,  or  by 
trustees  or  other  persons,  for  the  purpose  of  discharging  any  period- 
ical payment  or  other  liability,  it  shall  be  lawful  for  the  burial  board, 
upon  the  request  of  such  churchwardens,  *trustees,  or  persons,    r*7ix 
to  pay  from  time  to  time  out  of  the  fees  and  moneys  received   •- 
by  them  on  account  of  such  parish,  such  amount  as  may  be  necessary 
i%jT  disoharging  such  periodical  payment  or  liability."     By  the  inter- 
pretation clause,  s.  52,  it  is  declared   that  the  word  "  parish"  shall 
mean  "  every  place  having  separate  overseers  of  the  poor,  and  sepa- 
rately maintaining  its  own  poor;"  and  that  "incumbent"  or  "miris- 
ter''  shall,  ''  in  respect  of  any  fee  made  payable  to  an  incumbent  or 
minister  under  this  Act,  mean,  the  clergyman  who  would  have  been 
entitled  to  the  fee,  had  the  body  been  buried  in  the  churchyard  or 
burial-ground  of  the  parish  from  which  it  came,  or  in  the  burial- 
ground  of  the  ecclesiastical  district,  in  case  such  district  has  a  burial- 
ground  at  the  passing  of  this  Act;  and,  if  any  difference  shall  arise 
between  two  or  more  persons  severally  claiming  to  be  the  incumbent 
or  minister  under  this  provision,  such  diflerence  shall  be  determined 
by  the  bishop  of  the  diocese."     The  intention  io  preserve  the  rights 
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of  incumbents,  not  only  in  parishes,  but  also  in  ecclesiastical  districts, 
is  obvious  throughout  the  Act. 

Maniaty,  Q.  C.  (with  whom  was  J,  B.  Maule),  for  the  defendant.(a)— 

(m)  The  pointa  marked  for  argament  on  tbe  part  of  the  defendant  wore  ai  foUowa : — 

'*  1.  That  the  plaintiff  the  Rev.  H.  J.  Daj  ia  not  the  incumbent  or  minbter  of  a  pariah  or 
place  that  baa  aeparate  overaeera  of  the  poor,  and  aeparately  maintaina  ita  own  poor,  and  for 
which  the  barial-gronnd  of  the  burial  board  of  the  township  of  Barnalejr  haa  been  provided: 

"  2.  That  the  aaid  Re?.  H.  J.  Day  would  not  have  been  entitled  to  any  fee  for  the  burial  ia 
any  churchyard  or  burial-ground  of  a  pariah  or  place  having  aeparate  overseera  of  the  poor, 
and  aeparately  maintaining  ita  own  poor,  of  the  body  of  any  inhabitant  or  parishioner  of  tbe 
district  of  St  Mary'a,  in  the  townahip  of  Barnaley,  if  auob  body  had  not  been  buried  in  tbttaid 
burial-ground  provided  by  the  aaid  Bamaley  burial  board  for  the  aaid  diatrict : 

**  3.  That  the  aaid  burial-ground  of  the  Bamaley  barial  board  haa  been  provided  ondar  the 
powera  contained  in  the  Burial  Acta,  but  haa  not  been  thereby  provided  for  any  pariah  er  plact 
within  the  meaning  of  the  aaid  Burial  Acta,  having  any  incumbent  or  miniater  thereof: 

"4.  That  the  aaid  Rev.  Hf  J.  Day,  aa  the  incumbent  of  St.  Mary'a  district,  in  the  township 
•f  Barnaley,  haa  not  any  title  in  law  under  the  aaid  Burial  Acta  to  perform  the  duties  or  to  hare 
the  same  righta  or  authoritiea  for  the  performanee  of  religiona  aervice  in  the  burial  in  the  said 
burial-ground  of  tbe  Bamaley  burial  board,  of  the  remaina  of  pariahionen  or  inbabitaota  of  the 
aaid  diatrict  of  St.  Mary'a,  nor  ia  he  entitled  to  receive  the  aame  fees  in  respect  of  aaefa  boria!! 
which  he  previoualy  enjoyed  or  received,  inaamnch  aa  the  said  district  of  St  Mary'a  ia  not  a 
parish  or  place  within  the  meaning  of  the  15  A  16  Vict  c.  85,  a.  32 : 

**  5.  That  the  Rey.  C.  F.  Cobb  is  not  the  incumbent  or  miniater  of  a  pariah  or  place  that  hai 
separate  overaeera  of  the  poor  and  aeparately  maintaina  ita  own  poor,  for  which  the  aaid  borial- 
ground  of  the  Barnaley  burial  board  haa  been  provided  : 

*<  0.  That  the  aaid  Rev.  C.  F.  Cobb,  aa  the  incumbent  of  the  district  of  St  George's,  ia  th« 
township  of  Bamaley,  would  not  have  been  entitled  to  any  fee  for  the  burial  in  any  ebnrtb- 
yard  or  burial-ground  of  a  pariah  or  place  having  aeparate  overaeera  of  the  poor  and  aeparatelj 
maintaining  ita  own  poor,  of  the  body  of  any  inhabitant  or  parishioner  of  tbe  aaid  diatrict  of  St. 
Oeorge'a,  if  auch  body  had  not  been  buried  in  the  aaid  burial-ground  provided  by  the  said 
Barnaley  burial  board  for  the  aaid  district : 

"  7.  That  the  said  Rev.  C.  F.  Cobb,  aa  auch  incumbent,  haa  not  any  title  under  the  aaid  Bvrisl 
Acta  to  perform  the  duties,  and  have  the  aame  righta  and  authorities  for  the  performanee  of 
religiona  aervice  in  the  burial  in  the  aaid  bnrial-gronnd  of  the  Barnaley  burial  board,  ef  tbe 
remaina  of  pariahtonera  or  inhabitants  of  the  aaid  diatrict  of  St  Oeorge,  nor  ia  he  entailed  to 
receive  the  aame  fees  in  respect  of  auch  buriala  which  he  previously  enjoyed  or  received,  inasmnch 
as  the  aaid  district  of  St  George  ia  not  a  pariah  or  place  within  the  meaning  of  the  15  t  1< 
Vict  e.  85,  a.  33 : 

**  S.  That  the  Rey.  W.  J.  Binder  ia  not  the  incumbent  or  miniater  of  a  pariah  or  place  that  bai 
separate  overaeera  of  the  poor  and  aeparately  maintaina  ita  own  poor,  and  for  which  the  harisi- 
ground  of  the  townahip  of  Barnaley  haa  been  provided: 

"  9.  That  the  aaid  Rey.  W.  J.  Binder,  aa  the  incumbent  of  the  diatrict  of  St.  John's,  ia  tb« 
said  township  of  Barnaley,  would  not  haye  been  entitled  to  any  fee  for  the  burial  in  any  chureb- 
yard  or  burial-ground  of  a  pariah  or  place  having  aeparate  overaeera  of  the  poor  and  aepaxatdy 
maintaining  iu  own  poor,  of  the  body  of  any  inhabitant  or  pariabioner  of  the  aaid  diatrict  of 
St  John'a  if  auch  body  had  not  been  buried  in  the  aaid  burial-ground  provided  by  the  aaid 
Barnaley  burial  board  for  the  aaid  diatrict : 

"  10.  That  the  aaid  Rey.  W.  J.  Binder,  aa  auch  inoumbent,  haa  not  any  title  under  the  said 
Burial  Acts,  to  perform  the  duties  and  have  the  same  rights  and  authorities  for  the  performaace 
of  religious  service  in  the  burial  in  the  said  burial-ground  of  the  Barnsley  burial  board,  of  the 
remains  of  parishioners  or  inhabitants  of  the  said  district  of  St  John'a,  nor  ia  he  entitled  to  re- 
ceive the  aame  feea  in  respect  of  auob  buriala,  which  he  previously  enjoyed  or  received,  inasmncb 
as  the  aaid  diatrict  of  St  John'a  ia  not  a  pariah  or  place  within  the  meaning  of  the  15  k  16  Vict, 
e.  85,  a.  32. 

**  11.  That  no  one  of  the  aaid  plaintiffs,  aa  the  incumbent  of  hia  reapectiye  diatrict,  ia  sepa- 
rately nor  are  any  of  the  said  plaintiffs  jointly,  entitled  aa  auch  incumbenu  to  the  fees  for  tbe 
right  of  erecting,  or  for  erecting,  any  monument,  grayeatone,  tablet,  or  monumental  ioacription, 
in  the  aaid  burial-ground  provided  for  the  aeveral  dlatricta,  or  in  the  chapel  ereeted  thereto, 
which  may  be  erected  or  placed  over  the  remaina  or  in  memory  of  any  of  the  pariahionen  or  ia- 
habitanta  of  any  of  the  aaid  aeveral  diatricta  under  the  proviaiona  of  the  said  Barial  Act : 

**  12.  That  the  aaid  Rev.  W.  J.  Binder  ia  not  minister  or  incumbent  of  any  parish,  place,  or 
•cclesiaatical  diatrict,  which  at  the  time  of  the  paaaing  of  the  15  A  16  Vict  e.  85  had  any  burial- 
ground  belonging  to  it,  aa  auoh  pariah,  place,  or  eccleaiastical  district" 
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'  The  right  of  Mr.  Day  and  Mr.  Cobb  is  ♦purely  a  statatory  right,  r*!^!  g 
Unless  it  be  given  to  them  by  the  15  &  16  Vict.  c.  85,  they  ^ 
can  have  no  right  at  all.  Each  of  them  was  the  incambent  of  a  dis- 
trict church  with  a  burial-ground  attached  to  it,  and  each  was  before 
the  passing  of  the  statute  entitled  to  the  *fees  for  burials  there-  r^^i^ 
iu.  But  for  the  statute,  that  was  the  beginning  and  the  end  ^ 
of  their  right.  The  question  depends  on  the  82d  and  52d  sections  of 
the  Act.  The  former  enacts  that  the  newly  consecrated  burial-ground 
shall  thenceforth  "be  deemed  the  burial-ground  *oi  the  pariah  [-♦yi© 
for  which  the  same  is  provided/'  and  that,  "  where  the  same  is  '- 
provided  for  two  or  more  parishes,  such  burial-ground  shall  be  in  law 
as  if  such  parishes  were  one  parish,  and  as  if  such  burial-ground  were 
the  burial-ground  of  such  one  parish."  Here,  the  burial-ground  i^ 
provided  for  one  parish,  viz.  Barn^ley.  The  three  ecclesiastical  dis- 
tricts are  in  no  sense  **  parishes."  If  the  argument  for  the  appellants 
were  tenable,  it  would  equally  give  a  right  to  the  fees  to  the  incum- 
bent of  St.  John^s  district,  which  had  no  burial-ground.  [Bylbs,  J. — 
The  language  of  the  interpretation  clause  is  clear, — " /nci/m4c?i<  and 
minister  shall,  in  respect  of  any  fee  made  payable  to  an  incumbent  or 
minister  under  this  Act,  mean  the  clergyman  who  would  have  been 
eutitled  to  the  fee  had  the  body  been  buried  in  the  churchyard  or 
burial-ground  of  the  parish  from  which  it  came,  or  in  the  burial-ground 
of  the  ecclesiastical  district  in  case  such  district  has  a  burial-ground 
at  the  passing  of  this  Act."J  The  appellants  are  not  bound  to  perform 
the  duties  in  respect  of  which  they  seek  to  recover  these  fees.  The 
burial  board  provide  a  chaplain  for  the  purpose,  and  pay  him.  [Lush, — 
There  is  no  clause  in  any  of  the  Acts  empowering  the  board  to  appoint 
a  chaplain.]  The  3Sth  and  S9th  sections  give  such  authority.(a) 
*Lush  was  not  called  upon  to  reply.  r^71Q 

Erls,  C.  J. — It  appears  to  me  that  the  incumbent  of  St.  *- 
Mary's  is  entitled  to  the  fees  for  the  burial  of  every  inhabitant  of  his 
district,  and  that  the  incumbent  of  the  district  of  St.  George  is  entitled 
to  the  fees  for  the  burial  of  every  corpse  coming  from  that  district  or 
from  the  district  of  St.  John,  where  they  respectively  perform  the 
service.  The  township  of  Barnsley  was  a  parochial  district,  having 
its  own  overseers,  and  maintaining  its  own  poor,  and  therefore  a 
'*  parish"  within  the  meaning  of  the  15  &  16  Vict.  c.  85.  There  had 
originally  been  one  church  (St.  Mary's)  and  one  burial-ground  for  the 
township.  Afterwards  a  district  church,  called  St.  George's,  was 
built,  and  a  district  with  a  burial-ground  attached  to  it.     Subse- 

(o)  The  38(b  section  enaeta  that  "the  general  management,  regulation,  and  control  of  the 
Irariat-gronnda  provided  nnder  thia  Aet,  ahaU,  snl^eet  to  the  proriaiona  of  tbia  Act,  and  the 
regttlationa  to  be  made  thereunder,  be  TOf ted  in  and  exerciaed  by  the  reapeetive  burial  boards 
proTiding  the  aame :  provided  that  any  question  which  ahall  ariae  tonebing  the  fltneaa  of  any 
snonnmeotal  inacription  placed  in  any  part  of  the  conaecrated  portions  of  such  grounda  ahall  be 
determined  by  the  bishop  of  the  diocese." 

And  the  39th  enacts,  that,  *'where  a  burial-gronnd  is  provided  nnder  this  Act  for  the  common 
«se  of  two  or  more  parishes,  in  case  any  question  arise  among  the  inoumbents  of  snch  parishes 
ae  to  the  performance  of  the  burial-service  by  a  chaplain  to  be  paid  by  means  of  eontribntiona 
from  such  incumbents,  or  deductiona  from  feea  or  anma  payable  to  them,  or  otherwiae  touching 
the  perfurmnnce  of  aervice  in  the  eonaecrated  part  of  aoch  ground,  the  biahop  of  the  dioceae  ahall 
from  time  to  time  confirm  any  arrangement,  which  a  majority,  or,  in  caae  of  equal  numbers,  one 
half  of  the  incumbents  shall  approve,  and  saoh  arraogoment  so  confirmed  shall  be  binding  upon 
ail  the  parties  ooneerned." 
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quently,  a  district  called  St.  John's  was  carved  oat  of  St.  George's  dis- 
trict: and,  though  there  were  then  three  places  of  worship  within  the 
township,  there  were  but  two  burial-grounds,  viz.,  those  of  St.  Mary 
*7201  ^^^  ^^'  George,  *and  the  burials  of  the  inhabitants  of  St.  John's 

-I  district  took  place  in  the  ground  allotted  to  St.  George's.  In 
1858,  the  board  of  health  for  the  township  of  Barnsley,  under  the 
provisions  of  the  20  k  21  Vict.  c.  81,  established  a  new  burial-ground: 
and  the  question  for  us  is,  who  is  to  receive  the  fees  for  the  |>erform- 
ance  of  the  burial-service  there, — it  being  a  burial-ground  for  the 
entire  township  of  Barnsley.  This  depends  upon  the  construction  of 
the  82d  section  of  the  15  &  16  Vict.  c.  85,  coupled  with  the  interpre- 
tation clause,  8.  62.  It  seems  to  me  that  the  32d  section  is  capable 
of  the  construction  which  has  been  contended  for  on  behalf  of  the 
incumbents  Day  and  Cobb.  That  section  enacts,  that,  "from  and 
after  the  consecration  of  any  burial-ground  provided  under  this  Act, 
such  burial-ground  shall  be  deemed  the  burial-ground  of  the  parish 
for  which  the  same  is  provided ;  and,  where  the  same  is  provided  for 
two  or  more  parishes,  such  burial-ground  shall  be  in  law  as  if  such 
parishes  were  one  parish,  and  as  if  such  burial-ground  were  the  burial- 
ground  of  such  one  parish  ;  and  every  incumbent  or  minister  of  the 
parish,  or  of  each  of  the  parishes  (as  the  case  may  be)  for  which  such 
burial-ground  is  provided,  shall,  by  himself  and  his  curate,  &c.,  per- 
form the  duties  and  have  the  same  rights  and  authorities  for  the  per- 
formance of  religious  service  in  the  burial  in  such  burial-ground  of 
the  remains  of  parishioners  or  inhabitants  of  the  parish  of  which  he  is 
such  incumbent  or  minister,  and  shall  be  entitled  to  receive  the  same 
fees  in  respect  of  such  burials,  which  he  has  previously  enjoyed  and 
received."  It  appears  to  me  that  the  incumbent  of  each  district  hav- 
ing a  burial-ground  is  entitled  to  the  fees.  Mr.  Mani^ty  insists  that 
the  words  "  every  incumbent  or  minister  of  the  parish,"  mean,  the 
incumbent  or  minister  of  the  whole  parish,  and  that,  as  neither  the 
*72n   i°c^"^l^^^*  of  St.  Mary's  nor  *the  incumbent  of  St.  George's  is 

•^  the  incumbent  of  the  parish  of  Barnsley,  but  each  the  incum- 
bent of  his  own  particular  district  only,  therefore  there  is  no  one  an- 
swering the  description  of  "incumbent  of  the  parish,"  so  as  to  be 
entitled  to  demand  these  fees.  But  I  take  it  that  the  incumbents  of 
the  district  churches  to  which  burial-grounds  are  attached  are  in  some 
sense  within  the  words,  and  certainly  are  within  the  meaning  of  the 
legislature;  and  that  they  are  to  perform  the  same  duties,  and 
to  have  the  same  rights  and  authorities,  and  entitled  to  the 
same  fees  in  respect  of  burials  which  they  had  previously 
enjoyed.  I  think  the  statute  clearly  gives  them  a  right  to  receive  the 
same  fees,  and  (though  it  is  not  necessary  to  decide  that  question 
here)  imposes  upon  them  the  same  duties,  to  which  they  were  entitled 
and  which  they  were  bound  to  perform  before  in  their  respective  dis- 
tricts. If  they  were  bound  to  perform  the  service  formerly,  they  are 
bound  now  :  and,  if  they  perform  the  service,  they  are  entitled  u> 
receive  the  fees  as  heretofore.  The  language  of  s.  52  is  clear  to  show 
that  incumbent  means  and  includes  the  clergyman  of  an  ecclesiastical 
district  having  a  separate  burial-ground, — who  would  have  been  enti- 
tled to  receive  the  fee  if  the  body  had  been  buried  in  the  ground 
belonging  to  his  district.    If  the  fee  is  given  to  the  incumbent  of  ^« 
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ecclesiastical  district,  it  seems  to  me  that  the  duty  in  respect  of  which 
it  was  payable  was  intended  to  be  performed  by  the  same  incumbent. 

Btlss,  J. — I  am  of  the  same  opinion.  No  one  reading  the  statute 
can  for  a  moment  doubt  that  the  ruling  desire  of  the  legislature  was 
that  the  clergyman  should  not  be  deprived  of  any  of  the  emoluments 
lie  was  before  entitled  to,  and  that  the  public  should  have  the  same 
last  service  performed  over  them  as  heretofore.  *If  necessary,  r*J799 
I  think  we  are  entitled,  if  not  bound,  to  do  some  violence  to  *•  "** 
the  language  of  the  Act,  in  order  that  that  paramount  intention  should 
be  carried  into  effect.  But  I  do  not  think  it  is  necessary  to  do  any 
violence  to  the  language  here.  The  incumbents  of  these  district 
churches  were  bound  to  perform  certain  duties  and  entitled  to  receive 
certain  emoluments.  Their  performance  of  the  former  cannot  be  dis- 
pensed with,  nor  can  they  be  deprived  of  their  right  to  the  latter, 
without  clear  and  express  words.  The  utmost  that  could  be  needed 
here,  is,  the  substitution  of  the  word  "in"  for  "of"  in  the  twelfth  line 
of  8.  32.  But  even  that  I  do  not  think  necessary.  When  you  speak 
of  **a  bishop  of  the  province  of  Canterbury,"  you  mean  a  bishop  who 
is  beneficed  in  that  province.  The  literal  construction,  therefore,  of 
this  statute  is  quite  as  consistent  with  our  decision  as  any  other. 

The  rest  of  the  Court  concurring, 

Judgment  for  the  plaintiffs  Day  and  Cobb. 


CHARLES  LEE,  Appellant;  SAMUEL  RILEY,  Respondent. 

May  5. 

Through  defeot  of  fences  which  it  was  the  defendant's  dntj  to  repair,  his  mare  strayed  in  the 
night-time  from  bis  close  into  an  adjoining  field,  and  so  into  a  field  of  the  plaintiff's  in  which 
was  a  horse.  From  some  unexplained  cause,  the  animals  quarrelled,  and  the  result  was  that 
th«  plaintilTs  horse  received  a  kiek  from  the  defendant's  mare,  wbieh  broke  his  leg,  and  he  was 
neeessarily  killed : — Held,  that  the  defendant  was  responsible  for  his  mare's  trespass,  and  that 
the  damage  was  not  too  remote. 

A  PLAINT  was  entered  in  the  County  Court  of  Yorkshire  holden  at 
Halifax,  by  the  plaintiff  (the  now  respondent)  on  the  10th  of  Novem- 
ber, 1864,  whereby  he  sought  to  recover  the  sum  of  22L  The  parti- 
culars attached  to  the  summons  served  upon  the  defendant  (the  r*79q 
now  appellant)  claimed  22Z.  as  "the  price  of  a  black  horse."        ^ 

The  action  was  brought  to  recover  the  sum  of  22/.,  the  value  of  a 
horse  belonging  to  the  plaintiff,  which  had  had  its  leg  broken  in  the 
night-time.  The  horse  had  been  left  safe  and  sound  in  the  plaintifi^'s 
field  on  the  evening  of  the  25th  of  October  last,  and  was  found  the 
following  morning  standing  there  on  three  legs,  the  fourth  having 
been  broken,  as  was  alleged,  by  the  kick  of  a  horse  of  the  defendant^^. 

Tlie  plaint  was  tried  before  a  jury :  and  it  appeared  in  evidence 
that  the  plaintiff  and  defendant  occupied  two  adjoining  farms,  and  that 
an  occupation-ruad  extended  from  a  highway  through  the  defendant's 
farm,  of  which  it  formed  part,  into  the  plaintift^'s  farm,  where  it  formed 

{>art  of  the  plaintiff'^s  farm,  and  terminated  some  two  or  three  fields' 
ength  within  the  farm  ;  that  there  was  a  gate  across  the  occupbti>>n- 
road  at  the  point  where  the  two  farms  adjoined,  which  belonged  to  the 
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defendant  to  repair,  and  had  been  erected  by  the  occupier  of  his  farm 
immediately  preceding  him,  some  seven  or  eight  years  ago ;  and  tliat, 
being  broken  in  two  pieces,  the  plaintiff  had  given  notice  to  the 
defendant  to  repair  it  about  three  weeks  before  the  occurrence  which 
gave  rise  to  the  action,  and  had  apprised  him  that  it  was  his  duty  to 
repair  it.  It  appeared  further,  that  the  defendant's  horses,  and  parti- 
cularly a  large  gray  mare  of  his,  had  on  several  occasions  pa5«ed 
through  this  gateway  along  the  plaintiff's  portion  of  the  occupation- 
road,  and  thence  through  a  small  gateway  opening  from  the  occupa- 
tion-road into  a  meadow-field  of  the  plaintiff  called  the  Bye  Bank,  and 
thence  through  a  hedge  into  another  field  of  the  plaintiff  called  the 
Pasture,  being  the  field  in  which  the  plaintift''s  horse  had  been  left 
sound  and  well  on  the  evening  of  the  day  in  question ;  that  the  last- 
*7241  ^^i^^ioned  ^gateway  was  a  small  one  (1^  yards  wide)  for  the 
-1  plaintiff's  cows  to  enter  the  close  called  the  Bye  Bank,  from 
the  occupation-road ;  and  that  there  was  a  gate  reared  against  the 
opening,  and  stones  placed  against  it  on  the  field  side,  to  support  it; 
but  that,  if  a  horse  pushed  his  breast  against  it,  the  gate  would  fall 
down ;  and  it  was  in  evidence  that  the  defendant's  horcses  (including 
the  gray  mare)  had  on  several  previous  occasions  pushed  the  gate 
down,  and  entered  the  plaintiff's  land  through  the  gap.  It  further 
appeared,  that,  on  the  night  before  the  horse  was  found  lamed,  this 
gate  had  been  fastened  by  one  of  the  plaintifi''s  sons :  further,  that  the 
hedge  separating  the  two  fields  of  the  plaintiff  (the  Bye  Bank  and  the 
Pasture)  had  been  of  sufficient  strength  during  all  the  summer  pre- 
vious to  prevent  the  plaintiff's  cattle  from  passing  out  of  one  field 
into  the  other.  This  gate  was  found  thrown  down,  and  recent  foot- 
marks of  a  horse  were  observed  on  the  morning  of  the  26th  of  October 
on  each  side  of  it,  and  traced  across  the  close  called  Bye  Bank,  and 
through  the  hedge  into  the  field  called  the  Pasture ;  and,  in  the  latter 
field,  close  to  where  the  plaintiff's  horse  was  found  standing  on  three 
legs,  strong  marks  of  horses  "  scuffling"  were  observed,  and  patched 
of  black  and  of  gray  hair  were  found  at  the  same  spot,  corresponding 
with  the  colour  of  the  plaintiff's  horse,  which  was  black,  and  with 
that  of  the  defendant's  gray  mare. 

The  plaintiff's  horse  was  discovered  standing  on  three  legs,  as 
before  mentioned,  at  about  8  o'clock  on  the  morning  of  the  26th  of 
October ;  and,  on  being  examined  by  a  veterinary  surgeon,  it  was 
found  that  the  off  hind-leg  was  broken,  a  compound  fracture,  and  that 
a  piece  of  the  bone  had  been  taken  out.  The  horse  was  obliged  to  be 
killed ;  and,  on  a  post-mortem  examination,  the  bone  exhibited  aa 
*7251  ^PP^^^^^^  ^f  ^having  been  struck,  and  a  piece  of  it  knocked 
^  out  by  a  violent  blow. 

Such  shoes  as  the  defendant's  gray  mare  had  on,  it  was  in  evidence, 
might  have  caused  it.  The  ordinary  shoe  of  a  horse  would  not  have 
caused  the  injury;  nor  could  the  plaintiff''s  horse  have  caused  the 
injury  to  itself. 

About  12  o'clock  the  same  day,  the  plaintiff's  sons,  accompanied  by 
the  veterinary  surgeon,  went  to  the  defendant's  stable,  and  there  found 
his  servant  fomenting  the  oft'  hind-leg  of  the  defendant's  gray  mare 
with  hot  water.  There  were  "  abrasions,"  principally  inside  the  thigh, 
down  the  leg,  towards  the  hock.    Hair  was  found  knocked  ofi'  in  seve> 
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places;  and  the  colour  of  the  mare  corresponded  with  that  of  the 
patches  of  gray  hair  foand  in  the  field. 

The  defendant's  mare  was  a  large  powerful  animal  of  17^  hands 
high;  and  its  shoes  had  attached  to  them  large  strong  ''caulkins/' 
formed  by  the  shoes  being  turned  down  at  the  heels.  The  plaintifTs 
horse  was  about  15  hands  high. 

There  was  no  evidence  of  the  defendant's  mare  being  a  vicious  one. 

No  evidence  was  given  on  the  part  of  the  defendant,  except  as  to 
the  value  of  the  plaintiffs  horse. 

A  letter  was  put  in,  dated  the  28th  of  October,  18A4,  from  the  plain- 
tiffs attorneys  to  the  defendant,  charging  the  death  of  his  horse  to 
have  been  occasioned  by  a  kick  from  the  defendant's  mare,  and  claim- 
ing compensation ;  to  which  no  answer  had  been  returned. 

On  the  close  of  the  plaintiff's  case,  the  attorney  for  the  defendant 
submitted  that  there  was  no  evidence  to  go  to  the  jury,  and  invited 
the  Judge's  attention  to  the  case  of  Cox  v.  Burbidge,  18  G.  B.  N.  S.  480. 

The  Judge  decided  there  was  evidence  for  the  jury,  and  that  it  was 
not  necessary  for  the  plaintiff  to  prove  *that  the  gray  mare  r»7og 
of  the  defendant  was  a  vicious  animal ;  that  there  was  a  dis-  *- 
tinction  betwixt  the  two  cases ;  that  it  might  not  be  in  the  ordinary 
course  of  nature  for  a  horse  to  kick  a  child,  but  that  it  was  so  for  one 
horse  to  kick  another,  particularly  a  strange  one,  when  they  met  in  a 
iSeld.  And,  on  summing  up  to  the  jury  he  told  them  that  the  case 
depended  mainly  on  circumstantial  evidence;  that  there  was  no  direct 
evidence  bringing  the  plaintiff's  horse  in  contact  with  the  defendant's, 
and  showing  that  the  defendant's  mare  caused  the  injury;  but  that 
he  thought  there  was  sufficient  evidence  for  them  to  take  the  case  into 
consideration,  and  in  the  exercise  of  their  judgment  to  consider 
whether  sufficient  grounds  of  complaint  had  been  made  out  by  the 
plaintiff;  that  the  plaintiff  was  bound  to  furnish  them  with  reasonable 
evidence  from  which  they  might  presume  that  the  defendant's  mare 
was  the  cause  of  the  accident:  that  that  was  one  question;  but,  in 
order  to  make  the  defendant  liable,  supposing  that  his  mare  had  done 
the  mischief,  it  must  be  shown  that  the  defendant's  mare  was  wrong- 
fully on  the  plaintiff's  land;  and  that,  if  the  defendant  was  bound  to 
repair  the  gates,  it  was  also  his  duty  to  keep  his  cattle  from  trespass- 
ing upon  other  persons'  land.  He  then  directed  the  attention  of  the 
jury  to  the  fact  that  no  evidence  or  explanation  had  been  offered  on 
the  part  of  the  defendant  as  to  where  the  gray  mare  was  on  the  night 
in  question,  or  what  she  was  doing;  that  he  certainly  expected  that 
same  evidence  would  have  been  adduced  on  this  point;  that  it  might 
be  reasonably  expected  that  some  evidence  would  be  given  which 
would  answer  the  presumption  that  the  defendant's  mare  did  the  mis- 
cliief ;  that  where  she  was  that  night,  and  why  the  defendant's  man 
was  found  fomenting  the  gray  mare's  legs,  were  circumstances  which 
might  reasonably  have  some  weight  in  *the  matter.  He  further  r^^oy 
told  them  that  the  three  points  for  consideration  were, — first  of  *■ 
all,  and  mainly,  did  they  think  the  circumstances  given  in  evidence 
were  sufficient  to  satisfy  them  that  the  defendants  mare  caused  the 
death  of  the  plaintift^s  horse?  If  so,  then  came  the  next  question, 
whether  the  aefendant  was  liable.  His  mare  would  become  a  tres- 
passer as  soon  as  it  passed  the  gate  leading  to  the  plaintiff's  portion 
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of  the  occupation-road.  The  main  difficulty  was,  whether  there  was 
eufiicient  evirlence  to  lead  them  to  a  conclusion  that  it  was  the  defend* 
ant's  mare  that  did  the  mischief.  It  was  entirely  a  matter  for  their 
consideration.  It  did  not  require  that  the  evidence  should  be  as  struDg 
and  exact  as  would  be  required  to  convict  a  man  charged  with 
murder;  but  still  that  it  should  be  such  reasonable  evidence  as  mea 
of  ordinary  capacity  would  act  upon  as  between  man  and  man.  The 
question  had  arisen  whether  the  defendant  was  liable,  supposing  that 
plaintiff  did  not  give  evidence  of  notice  to  the  defendant  that  his  mare 
was  a  violent  animal.  He  was  of  opinion,  he  said,  that  had  nothing 
to  do  with  the  present  question.  He  added,  that  if  the  defendants 
mare  got  into  the  plaintift'^a  field,  whether  the  plaintiii'^s  horse  began  to 
kick  first  or  not  did  not  aftect  the  question,  if  the  defendant's  mare  was 
£  trespasser.  And  that  it  was  for  the  jury  to  consider, — first,  whether 
the  death  of  the  plaintiff's  horse  was  caused  by  the  defendant's  mare» 
•—secondly,  whether  the  defendant's  mare  was  trespassing, — ^and  then 
the  amount  of  damages. 

The  jury  found  a  verdict  for  the  plaintiff,  damages  HI. 

The  defendant  gave  notice  of  appeal  on  the  following  grounds: — 

"  1.  That  there  was  no  evidence  to  support  the  claim  of  the  plaintiff: 

*7281       *"  ^'  That  the  Judge  was  wrong  when  at  the  end  of  the 

^  plaintiff's  case  he  determined  that  it  was  not  necessary  for  the 

plaintiff  to  prove  that  the  gray  mare  of  the  defendant  was  a  vicious 

animal : 

**  8.  That  the  Judge  was  wrong  when  at  the  end  of  the  plaintiff's 
case  he  determined  that  there  was  evidence  for  the  jury  in  support  of 
the  case,  if  the  plaintiff  proved  that  the  gray  mare  of  the  defendant 
bad  committed  a  trespass  by  entering  the  fields  of  the  plaintiff,  and 
had  whilst  committing  that  trespass  kicked  the  horse  of  the  plaintiff: 

"4.  That  the  Judge  misdirected  the  jury,  and  particularly  when  he 
observed  that  no  evidence  or  explanation  had  been  ofi'ered  on  the  part 
of  the  defendant  as  to  where  the  gray  mare  was  on  the  night  in  ques- 
tion, or  what  she  was  doing,  and  that  he  certainly  expected  that  some 
evidence  would  have  been  adduced  on  this  point,  and  that  it  was 
reasonable  to  expect  that  the  jury  should  have  some  evidence  which 
would  answer  the  presumption  that  the  defendant's  mare  did  the 
mischief;  and  further,  when  he  said,  that,  whether  the  defendant's 
mare  was  a  violent  animal  or  not,  he  was  of  opinion  that  had  nothing 
to  do  with  the  question,  nor  if  the  defendant's  mare  got  into  the 
plaintiff''s  fields,  whether  the  plaintiff's  horse  began  to  kick  first  or 
not." 

J.   B.  Maule,  for  the  appellant(a)— There  was  no  evidence  to 

(a)  The  polnta  marked  for  argument  on  the  part  of  the  appeUaat  were  as  foUowa : — 

"  t.  That  the  plaintiff  below  adduced  no  evidence  of  any  oanae  of  action  against  the  defeadaat 
below  (the  now  appellant)  at  the  bearing  of  the  plaint : 

*'  2.  That  the  road  mentioned  in  the  case  as  passing  f^om  the  appeUant's  to  the  recpoadsnt'i 
farm,  was  a  public  road,  and  not  an  occupation -road,  as  alleged : 

**  3.  That  there  was  no  erideaoe  gi^en  to  support  the  statement  that  tbe  gate  across  the  said 
road  at  the  point  where  the  same  road  passes  from  the  appellant's  facm  on  to  the  respondsa&'i 
farm  was  one  belonging  to  the  appellant  to  repair : 

**  4.  That  the  verdict  was  against  evidence,  in  this,  that  the  fence  mentioned  in  the  ease  u 
dividing  the  respondent's  closes  therein  respectively  called  Rye  Bank  and  the  Pasturs^  wss 
f  roved  to  be,  and  is  stated  to  have  been|  of  soAoient  stnngth  daring  all  the  inmincr  pierieas  M 
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warrant  the  jury  in  finding  that  the  defendant's  mare  did  the  damage 
complained  of,  or  that  the  ^defendant  was  legally  liable,  inas-  pyog 
much  as  it  was  not  proved  that  the  mare  was  to  his  knowledge  *- 
vicious  or  accustomed  to  kick  other  horses.  This  subject  was  very . 
much  discussed  in  the  recent  case  of  Cox  v.  Burbidge,  18  C.  B.  N.  S. 
430  (E.  0.  L.  B.  vol.  106).  There,  the  defendant's  ♦horse,  being  ^^^^^ 
on  a  highway,  kicked  the  plaintiff,  a  child  who  was  playing  *• 
there :  there  was  no  evidence  to  show  how  the  horse  came  on  the 
spot,  or  what  induced  him  to  kick  the  child,  or  that  he  was  accus- 
tomed to  kick:  and  it  was  held  that  there  was  no  evidence  from 
which  a  jury  would  be  justified  in  inferring  that  the  defendant  had 
been  guilty  of  actionable  negligence.  Erie,  0.  J.,  there  says:  "To 
entitle  the  plaintiff  to  recover,  there  must  be  some  aflSrmative  proof 
of  negligence  in  the  defendant  in  respect  of  a  duty  owing  to  the 
plaintiff.  But,  even  if  there  was  any  negligence  on  the  part  of  the 
owner  of  the  horse,  I  do  not  see  how  that  is  at  all  connected  with  the 
damage  of  which  the  plaintiff  complains.  It  appears  that  the  horse 
was  on  the  highway,  and  that,  without  anything  to  account  r^-To-t 
*far  it,  he  struck  out,  and  injured  the  plaintiff*.  I  take  the  ^ 
well-known  distinction  to  apply  here,  that  the  owner  of  an  animal  is 
answerable  for  any  damage  done  by  it,  provided  it  be  of  such  a  nature 
as  ia  likely  to  arise  from  such  an  animal,  and  the  owner  knows  it. 
Thus,  in  the  case  of  a  dog,  if  he  bites  a  man  or  worries  sheep,  and  his 
owner  knows  that  he  is  accustomed  to  bite  men  or  to  worry  sheep, 
the  owner  is  responsible ;  but  the  party  injured  has  no  remedy  unless 

the  time  of  th«  alUged  eavM  of  aetioii,  to  praront  tb«  reppondenf  ■  and  therefore  eUo  the  ep- 
pellant'e  cattle  from  pasaing  into  the  **  Paatare"  in  which  the  reapoodont'a  horae  it  said  to  have 
b««iB  found  wiih  bis  leg  broken  : 

"  5.  That  there  waa  no  CTidenee  by  what  means  the  respondent's  horse  bad  broken  bis  leg : 
and  no  proof  was  given  of  the  appellant's  mare  ever  having  been  in  or  near  the  rerpondent't 
«  Paetnre  Close '  when  the  leg  of  the  respondent's  horse  is  said  to  have  been  there  broken  : 

**  a.  That  the  respondent  gave  no  evidence,  even  npon  the  assumption  that  the  appellant's 
mar*  bad  strajod  into  the  '  Pasture  Close/  that  the  appellant  knew  that  bis  mare  was,  or  that 
his  mare  actually  was,  of  a  vicious  nature  and  given  to  kicking,  or  had  any  tendency  to  acte  of 
that  kind,  and  to  acta  which  are  not  in  the  ordinary  course  of  the  nature  of  a  horse  or  mare  to  do  ; 

**  7.  That  the  Judge,  in  summing  up  the  plaintiff's  case  to  the  jury,  erroneously  told  them 
tbfti  no  evidence  on  the  last  head  was  required  to  support  the  plain tiflTs  oause  of  action  : 

**  &  That  the  Judge  was  in  error  in  telling  the  Jury  that  some  evidence  should  have  been  given 
hj  tiie  appellant,  and  an  explanation  offered  by  him  at  the  trial,  as  to  where  the  appellant's  mare 
was  on  the  night  in  question,  or  what  she  was  doing,  to  answer  the  presumption  that  his  mare 
did  the  alleged  misehief : 

**  9.  That  the  Judge  ought  not  to  have  left  to  the  jury  the  question  whether  there  was  sufll  • 
ei«ni  evidence  to  lead  them  to  the  conclusion  that  it  was  the  appellant's  mare  that  did  the  al 
leg«d  mischief: 

•*  10.  That  the  Judge  was  In  error  in  instructing  the  jury  that  the  respondent  not  having 
gtr^n  evidenee  of  knowledge  in  the  appellant  that  his  mare  was  a  violent  animal,  had  nothing 
lo  do  with  the  question  : 

**  11.  That  the  Judge  ahoold  have  told  the  jury  that  there  was  no  evidenee  to  aupport  the  re- 
spondent's plaint,  or  the  alleged  liability  of  the  appellant  in  the  said  plaint : 

•*  13.  That  the  Judge  should  have  toM  the  jury  that  the  gate  loading  into  the  close  called  Rye 
Bank  of  the  respondent,  opening  from  the  alleged  oeeupation-road,  wua  proved  and  admitted  by 
kis  own  ease  to  have  been  at  the  time  in  question  out  of  repair  and  in  a  atate  insuffioipnt  to  keep 
el<»sed  the  small  opening  of  the  gateway,  being  reared  only  against  such  opening,  and  was  a  gate 
wbieh  was  repairable  by  himaelf,  and  that  by  reaaon  of  the  want  of  proper  repair  of  aneh  gate- 
way,  OTen  upon  the  aaanmptlon  of  the  respondent's  own  oaae,  he  bad  thereby,  by  reason  of 
wani  ef  proper  repair  to  suek  gate^  eontribaiad  to  the  allied  mischief  for  which  he  sought  to 
rceoT^r  dantagei  against  the  appellant"  .  ^ 
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the  scienter  can  be  proved."  And  Williams,  J.,  says:  "We  must 
assume  that  the  injury  to  the  plaintiff  was  caused  by  the  horse  having 
viciously  kicked  him,  as  a  horse  of  ordinary  temper  would  not  have 
done.  Taking  that  to  be  so,  I  am  of  opinion  that  the  plaintiff  cannot 
maintain  the  action,  because  he  has  not  shown  that  the  defendant 
knew  that  the  horse  was  subject  to  that  infirmity  of  temper.  That 
brings  the  case  within  the  ordinary  rule,  by  which  it  is  established 
that  the  owner  is  not  liable  unless  it  can  be  shown  that  he  was  aware 
of  the  irritable  temper  and  vice  of  the  animal."  Willes,  J.,  takes  a 
somewhat  wider  range ;  but  he  winds  up  with  saying, — "  The  import- 
ant circumstance  in  this  case  is,  that  the  act  is  not  in  accordance  with 
the  ordinary  instinct  of  the  animal,  which  was  not  known  to  be  of  a 
mischievous  disposition."  There  was  no  evidence  here  that  the 
defendant's  mare  was  in  the  habit  of  kicking.  Every  one  who  knows 
anything  about  horses,  knows  that  kicking  is  the  exception.  [Keat- 
ing, J.,  referred  to  Read  v.  Edwards,  17  C.  B.  N.  S.  245  (E.  C.  L.  R 
vol.  112),  where  it  was  held  that  an  action  lies  against  the  owner  of  a 
dog,  who,  knowing  the -animal  to  have  a  propensity  for  chasing  and 
destroying  game,  permits  it  to  be  at  large,  and  the  dog  in  conseqaenoe 
"  breaks  and  enters"  the  plaintiff's  wood,  and  chases  and  destroys 
young  pheasants  which  are  being  reared  there  under  domestic  hens.] 
There  the  scienter  was  proved. 

♦7321  ^Horace  Smith,  contri.(a) — In  Cox  v.  Burbidge,  the  plain- 
•^  tiff  failed  to  show  the  breach  by  the  defendant  of  any  legal 
duty.  Here,  however,  there  was  abundant  evidence  of  breach  of  duty 
in  the  defendant,  in  permitting  his  fences  to  be  out  of  repair,  and 
that,  in  consequence  of  that  breach  of  duty,  the  mare  strayed  into  the 
plaintiff's  close  and  did  the  damage  complained  of:  Star  v.  Rookesby, 
1  Salk.  335.  The  Court  there  say:  ''Either  trespass  or  case  lies; 
trespass,  because  it  was  the  plaintiff's  ground,  and  not  the  defendant's; 
and  case,  because  the  first  wrong  was  a  nonfeasance  and  neglect  to 
repair,  and  that  omission  is  the  gist  of  the  action ;  and  the  trespass  is 
only  consequential  damage."  In  Powell  v.  Salisbury,  2  Y.  &  J.  891, 
the  plaintiff  declared  in  case  against  the  defendant  for  not  repairin«^ 
his  fences,  per  quod  the  plaintiff's  horses  escaped  into  the  defendant's 
close,  and  were  there  killed  by  the  falling  of  a  haystack :  and  it  was 
held  that  the  damage  was  not  too  remote,  and  that  the  action  was 
maintainable.  Apart  from  viciousness,  that  case  is  not  distinguishable 
from  the  present.  Anonymous,  1  Ventr.  265,  and  Rooth  v.  Wilson, 
1  B.  &  A.  69,  are  to  the  same  effect.  It  was  not  a  question  whether 
the  mare  was  vicious  or  not.  The  defendant  would  have  been  equally 
liable  if  the  mare  had  lain  down,  and  the  plaintiff's  horse  had  fallen 
over  her  and  injured  himself. 

Jfaulej  in  reply. — Most  of  the  cases  referred  to  turned  upon  the 

question  whether  the  injury  was  sufficiently  proximate.     Here,  how- 

*7831   f^^^'  ^^®  question  ♦is,  whether  the  liability  existed  in  the  first 

instance.     This  is  not  a  claim  for  the  consequential  result  of  a 

trespass.     If  it  bad  been  a  plaint  for  a  trespass,  the  question  of  remote- 

(o)  Th«  points  marked  for  ftrgameut  on  tho  part  of  the  rMpoadont  were  •■  IbHova  :— 
**  1.  Thai  there  was  oTidenee  to  go  to  the  jnry  in  support  of  die  pUiatifl'a  cUIbb  : 
'<  S.  That  the  defeaduit  wu  liable  for  the  11^017  done  bj  his  mai%  wtMlhw  the  mait  waf 
▼icioas  or  aoL" 
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nesa  might  have  arisen.     Here,  however,  it  is  expressly  limited  to  the 
vice  of  the  animal,  and  the  owner's  knowledge  of  that  vice. 

Erlb,  C.  J. — I  am  of  opinion  that  our  judgment  in  this  case  should 
be  for  the  respondent.  The  action  in  substance  is,  either  trespass  for 
breaking  and  entering  the  plaintiff's  close  and  doing  damage  there, 
amongst  other  damage,  killing  a  horse  belonging  to  the  plaintiff,  or 
an  action  upon  the  case  for  letting  down  a  fence  whereby  the  defend- 
ant's mare  escaped  into  the  plaintiff's  field  and  so  did  the  damage 
complained  of.  One  or  other  of  these  is  the  form  of  action  the  plain- 
tiff would  have  adopted  if  he  had  been  proceeding  in  one  of  the 
superior  Courts.  In  the  plaint  in  the  County  Court,  the  cause  of  action 
is  simply  stated  to  be  "one  black  horse;"  but  the  evidence  shows 
what  the  real  cause  of  action  is,  and  what  it  was  that  the  judge  of  the 
County  Court  had  in  his  mind  in  hia  summing  up.  It  seems  that  the 
defendant's  mare  escaped  in  the  night-time  from  his  field,  and  passed 
into  the  plaintiff's  close  in  which  was  the  plaintiff's  horse,  and  the  two 
had  a  contest,  in  the  course  of  which  the  defendant's  mare  broke  the 
leg  of  the  plaintiff's  horse.  The  counsel  for  the  defendant  contended 
that  the  defendant  was  not  liable,  unless  the  plaintiff  was  prepared  to 
prove  that  the  defendant's  mare  was  a  vicious  animal  and  that  the 
defendant  knew  it:  and  he  referred  to  Cox  v.  Burbidge,  13  C.  B.  N.  S. 
430,  and  that  class  of  cases  where  it  has  been  held,  that,  in  the  case 
of  an  injury  done  by  a  domestic  or  ordinarily  tame  animal,  the  owner 
is  not  responsible  unless  it  is  shown  that  the  animal  was  ferocious  or 
of  vicious  disposition,  and  that  *the  owner  had  notice  of.  that  rit'roi 
vice  and  ferocity.  I  am  of  opinion  that  in  this  case  it  was  not  '■ 
the  duty  of  the  Judge  to  lay  down  the  law  in  that  way  to  the  jury,  be- 
cause the  point  put  by  Mr.  Maule, — whose  clear  perceptions  have 
doubtless  led  him  to  the  conclusion  that  the  decision  we  are  about  to 
pronounce  is  against  him, — ^shows  that  the  case  is  to  be  governed  by 
a  totally  different  principle.  It  is  plain  that  the  defendant's  mare  was 
trespassing  on  the  plaintiff's  close ;  and  I  think  it  is  equally-clear  upon 
the  evidence  that  the  defendant's  mare  did  inflict  upon  the  plaintiff's 
horse  the  injury  which  was  the  cause  of  its  death:  the  question  is, 
whether  or  not  the  damage  was  too  remote.  The  contest  at  the  trial 
seems  to  have  been  whether  or  not  the  mare  was  of  a  ferocious  or 
vicious  disposition,  and  whether  the  defendant  knew  it.  But  I  think 
it  was  not  necessary  to  go  into  that  question,  because  the  act  which 
upon  the  evidence  must  be  presumed  to  have  caused  the  injury  was 
not  one  which  was  characteristic  of  vice  or  ferocity  in  the  mare  in  the 
ordinary  sense.  The  animal  had  strayed  from  its  own  pasture ;  and 
it  was  impossible  that  her  owner  could  know  how  she  would  act  when 
coming  suddenly  in  the  night-time  into  a  field  among  strange  horses. 
That  constitutes  the  difference  between  this  case  and  those  relied  on 
by  the  defendant,  and  supports  the  summing  up  of  the  judge,  when  he 
said  that  it  was  not  a  question  of  vice  or  scienter  in  the  ordinary  sense. 
That  being  disposed  of,  I  think  there  was  abundant  evidence  to  war- 
rant the  jury  in  coming  to  the  conclusion  that  the  defendant's  mare 
did  trespass  on  the  plaintiff's  close,  and  there  did  the  injury  of  which 
the  plaintiff  complained. 

Byles,  J. — I  am  of  the  same  opinion.    I  do  not  conceive  it  to  be 
oar  duty  in  a  case  of  this  sort  jealously  to  scan  what  the  Judge  in  bin 
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*7351  ^^"™™"8  ^P  says  to  the  *jary :  we  must  look  at  the  substance 
-•  of  it  with  reference  to  the  complaint  and  the  evidence  beforo 
him.  I  think  there  was  abundant  evidence  here  that  the  defendant's 
mare  was  trespassing,  and  that  the  injury  to  the  plaintiff's  horse  wan 
caused  by  her  kicking  him  either  in  sport  or  a  quarrel,  and  thai  that 
kicking  resulted  in  the  horse's  death.  The  proximate  cause,  there- 
fore, of  the  plaintiff's  loss  was,  the  defendant's  negligence.  I  can  see 
but  little  difference  between  placing  a  horse  with  "caulkins"  such  as 
are  described  in  this  case  in  a  field  with  insufficient  fences,  and  turn- 
ing a  horse  on  a  common  so  armed  as  to  be  dangerous  to  other  horses, 
— in  which  latter  case  the  defendant  would  undoubtedly  be  responsible 
for  the  consequences  of  his  so  doing. 

Kbatinq,  J. — I  also  think  the  appellant  is  responsible  for  the  conse- 
quences of  the  trespass  committed  by  his  mare,  and  that  the  damage 
was  not  too  remote.  I  see  nothing  that  can  fairly  be  found  fault  with 
in  the  summing  up  of  the  learned  Judge. 

Montague  Smith,  J. — I  am  of  the  same  opinion.  The  foundation 
of  the  action  is  negligence  on  the  part  of  the  defendant  in  omitting 
properly  to  keep  up  his  fences,  by  means  of  which  his  raare  strayed 
into  the  close  of  the  plaintifi',  and  injured  his  horse.  The  only  ques- 
tion is,  whether  or  not  the  injury  so  caused  was  too  remote.  It  was 
contended  that  it  was,  because  the  plaintiff  gave  no  proof  that  the  de- 
fendants mare  was  vicious,  and  that  the  defendant  knew  it.  I  do 
not  think  it  was  necessary  to  give  any  such  evidence.  The  accident 
might  have  happened  without  any  vice  in  the  mare ;  it  might  have 
been  and  probably  was  occasioned  by  the  sudden  meeting  together  of 
strange  horses  in  the  night-time.  If  even  the  plaintiff's  horse  cora- 
*7^B1  ™'^^  ^^®  *first  assault,  the  plaintiff  would  under  the  circuro- 
^  stances  I  think  have  been  equally  liable.  It  was  through  his 
negligence  that  the  horse  and  the  mare  came  together.  The  daniage 
complained  of  was  the  result  of  that  meeting ;  and  I  think  it  was  not 
too  remote.  Appeal  dismissed. 
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A  itipiilatioii  in  a  tnisUdocd  for  the  benefit  of  creditors,  under  the  19Sd  lection  of  the 
Bankruptoj  Act,  18AI,  declaring  that  *'it  shaU  be  lawful  for  the  trustees  to  require  any  pervoa 
or  persons  claiming  to  be  a  creditor  or  creditors  of  the  debtor  (notwithstanding  that  he  or  they 
may  hare  executed  the  deed,  and  that  the  amount  or  alleged  amount  of  his  or  their  debt  er 
debts  may  have  been  inserted  in  the  schedule  thereto)  to  verify  the  nature  and  amount  of  such 
debt  or  claim,  with  fall  particulars  showing  the  consideration  thereof,  by  statutory  deelaratkA 
proved  before  the  commissioners  of  bankruptcy,  or  othtrmitt,  at  the  taid  truttet  or  (nc«(««t  may 
thivk  Jitf* — is  unreasonable,  and  renders  the  deed  inoperative  as  agunst  a  Don-astsatiDg 
ereditor. 

This  was  an  action  against  the  defendant  as  the  acceptor  of  a  bill 
of  exchange ;  with  a  count  for  goods  sold  and  delivered,  goods  bar- 
gained and  sold,  work  and  materials,  money  paid,  and  money  found 
due  upon  accounts  stated. 

The  defendant  pleaded,  that,  after  the  accruing  of  the  causes  of 
action  in  the  said  declaration  mentioned,  and  before  action,  to  wit, 
on  the  19th  of  May,  1864,  the  defendant,  being  indebted  to  divers 
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persons  respectively,  made  and  executed  a  deed,  which,  without  the 
signatures  and  attestations  thereto,  is  as  idIIows, — "This  indenture 
made  the  19th  of  May,  1864,  between  Richard  Turner,  of,  &c.,  of  the 
first  part,  George  Molyneux,  of,  &c.,  of  the  second  part,  and  the  several 
persons,  Companies  y  and  partnership  firms  who  are  creditors  of  the  said  JR. 
Twmer  (hereinafter  called  "the  said  creditors"),  of  the  third  part :  Where- 
as the  said  R.  Turner,  being  indebted  to  divers  persons  in  divers  sums  of 
*nioney  which  he  is  unable  to  pay  in  full,  has  proposed  to  con-   r*»T07 
vey  and  assign  all  his  real  and  personal  estate,  subject  to  the  '■ 
existing  encumbrances  thereon,  to  the  said  G.  Molyneux,  upon  trust 
for  the  benefit  of  the  creditors  of  him  the  said  R.  Turner  in  manner 
hereinafter  contained,  and  the  said  creditors  have  agreed   to   give 
to  the  said  R.  Turner  the  release  hereinafter  contained :  Now  this 
indenture  witnesseth,  that,  in  pursuance  of  the  said  agreement,  and  in 
consideration  of  the  premises,  he  the  said  R.  Turner  doth  hereby 
grant,  bargain,  sell,  convey,  assign,  and  transfer  unto  the  said  G.  Moly- 
neux, his  heirs,  ic.  (according  to  the  nature  and  tenure  thereof),  all 
the  freehold,  copyhold,  customary  leasehold,  and  other  real  estate, 
tenements,  and  heredifaments  of  him  the  said  R.  Turner  whatsoever 
and  wheresoever,  in  possession,  reversion,  remainder,  or  contingency, 
and  all  the  goods,  stock-in-trade,  plant,  fixtures,  household  furniture 
and  household  effects,  policies  of  insurance,  moneys  and  securities  for 
money,  and  all  other  the  personal  estate  and  effects  of  the  said  R. 
Turner  whatsoever  and  wheresoever,   in   possession,  reversion,    re- 
mainder, or  contingency  (subject  to  the  existing  encumbrances  there-- 
on,  and  except  the  wearing  apparel  of  the  said  R.  Turner  and  of  his 
wife  and  children),  and  all  the  estate,  &c.,  with  full  power  for  the  said 
G.  Molyneux,  his  executors,  &c.,  to  demand,  sue  for,  &c.:  To  have, 
hold,  receive,  and  take  all  and  singular  the  said  real  and  personal 
estate,  effects,  and  premises  unto  and  by  the  said  G.  Molyneux,  his 
heirs,  &c.  (according  to  the  nature  and  tenure  thereof?,  upon  trust  that 
he   the  said  G.  Molyneux,  his  heirs,  &c.,  all  of  whom  are  hereinafter 
referred  to  as  '*  the  said  trustee  or  trustees"),  do  and  shall,  as  soon  as 
may  be,  and  in  such  way  or  manner  as  to  him  or  them  may  seem  best, 
cal  I  in,  collect,  and  receive  the  said  personal  estate,  effects,  and  pre-   r+^oo 
niises,  *and  sell  and  convert  into  money  all  the  saleable  parts  of    ^ 
the  said  personal  estate,  and  all  the  said  real  estate  {with  power  nevertheless 
for  the  said  trustee  or  trustees^  in  his  or  their  discretion^  to  postpone  the 
sale  of  all  or  any  part  thereof^  and  to  lease  such  unsold  portion  either  from 
year  to  year  or  for  a  term  of  years^for  such  rents  as  he  or  they  may  think 
fH)^  and  with  power  for  the  said  trustee  or  trustees  to  make  any  such 
sales  either  by  public  auction  or  private  contract,  or  partly  in  either 
mode,  and  either  with  or  without  the  concurrence  of  any  mortgagee 
or  mortgagees  of  the  property,  and  subject  to  such  conditions,  upon 
such  terms,  and  generally  in  such  manner  as  he  or  they  may  think  fit 
(and,  as  to  any  policies  of  insurance,  either  by  way  of  surrender  to 
tlie  office  or  offices  which  may  have  granted  the  safe  or  otherwise); 
and  to  give  credit  for  the  whole  or  any  part  of  the  purchase-mfiney,  either 
with  or  without  taking  security  for  the  same:  And  the  said  R.  Twrner 
doth  hereby,  for  himself,  his  heirs,  &c.,  covenant  with  the  said  G. 
Molyneux,  his  heirs,  &c.,  that  he  the  said  R.  Turner,  his  heirs,  &o., 
tv-ill  at  all  times  hereafter,  at  the  request  of  the  said  trustee  or  tpud^- 
c,  B.  N.  B.,  VOL.  xviii. — 28 
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tees,  and  at  the  cost  of  the  trust-estate,  do,  sign,  and  execute,  or  join 
or  concur  in  doing,  signing,  and  executing,  all  such  acts,  deeds,  and 
documents  as  the  said  trustee  or  trustees  may  require  for  the  purpo:$e 
of  giving  effect  to  the  conveyance  and  assignment  hereinbefore  con- 
tained, and  carrying  out  the  trusts  and  provisions  of  these  presents: 
And  it  is  hereby  agreed  and  declared  that  the  said  trustee  or  trustees 
shall  stand  possessed  of  the  moneys  to  arise  from  such  calling  in,  col- 
lection, receipt,  leasing,  and  sale  as  aforesaid  (after  payment  thereout 
of  all  costs  and  expenses  of  and  incidental  to  such  calling  in,  collection, 
receipt,  leasing,  and  sale),  upon  trust  thereout  in  the  first  place  to  pay 
all  costs,  charges,  and  expenses  of  and  incidental  to  the  investigation 
♦7391   *^^  ^^®  affairs  of  the 'said  R.  Turner,  with  a  view  to  the  pre- 

^   paration,  execution,  and  registration  of  these  presents,  and  pro- 
curing the  signature  or  assents  of  the  said  creditors  thereto;  ana  in 
the  second  place  to  pay  and  discharge  all  costs,  charges,  and  expenses, 
of  and  incidental  to  the  carrying  out  the  trusts  and  provisions  of  these 
presents  (including  therein  any  remuneration  payable  as  hereinai^r 
mentioned);  and  in  the  third  place  to  pay  and  discharge  rateably  and 
without  preference  or  priority  the  debts  due  and  owing  from  the  said 
R.  Turner  to  the  creditors,  and  to  pay  the  surplus  (if  any)  of  the  said 
moneys  to  the  said  R.  Turner,  his  executors,  &c. :  Provided  always, 
and  it  is  hereby  agreed  and  declared,  that  the  said  trustee  or  trustees 
shall  have  full  discretion  from  time  to  time  to  determine  the  amoant 
of  dividends  which  shall  from  time  to  time  be  declared  and  paid  out 
of  the  moneys  in  hand  to  and  among  the  said  creditors  in  respect  of 
their  respective  debts,  and  to  pay  such  dividends  at  such  place  and  in 
such  maimer  as  he  or  tliey  sliall  think  Jit:  And  it  is  hereby  further 
agreed  and  declared,  that  it  shall  be  lawful  for  the  said  trustee  or 
trustees  to  require  any  person  or  persons  claiming  to  be  a  creditor  or 
creditors  of  the  said  R,  Turner  (notwithstanding  that  he  or  they  may 
have  executed  these  presents,  and  that  the  amount  or  alleged  amount 
of  his  or  their  debt  or  debts  may  have  been  inserted  in  the  schedule 
liereto),  to  verify  the  nature  and  amount  of  such  debt  or  claim,  witli  fnll 
particulars  showing  the  consideration  thereof,  by  statutory  declaratiou 
proved  before  the  Commissioners  of  Bankruptcy,  or  otherwise,  as  the  said 
trustee  or  trustees  may  think  fit:  And  it  is  hereby  further  agreed  and 
declared,  that  it  shall  be  lawful  for  the  said  trustee  or  trustees  to  give 
time  for  the  payment  of  any  debt  or  debts  owing  to  the  said  R.  Tnr- 
*7t01   ^^^*  ^"^  ^^  accept  payment  thereof  by  instalments,  composition, 

^  *0T  otherwise,  and  to  abandon  any  debt  or  debts  which  he  or 
they  the  said  trustee  or  trustees  shall  consider  bad ;  and  also  to  make 
.such  arrangements  as  he  or  they  may  think  expedient  with  any  cfe- 
ditor  or  other  person  holding  any  portion  of  the  estate  and  effects  of 
the  said  R.  Turner  by  way  of  mortgage,  pledge,  or  lien,  in  order  to 
redeem  or  discharge  such  mortgage,  pledge,  or  lien,  or  to  release  the 
equity  of  redemption  thereof,  or  otherwise:  And  it  is  hereby  further 
agreed  and  declared,  that  it  shall  be  lawful  for  the  said  trustee  or 
trustees  to  employ  any  accountant,  &c.,  and  to  pay  him  out  of  the 
trust-estate  suuh  a  fair  remuneration  for  services  rendered  as  the  said 
trustee  or  trustees  may  think  fit:  Provided  always  and  it  is  hereby 
agreed  and  declared,  that  these  presents  shall  not  in  anywise  prejudi^^ 
9r  afiect  the  rights  or  remedies  of  any  of  the  said  creditors  against 
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any  surety  or  sureties,  or  any  person  or  persons  other  than  the  said 
R.  Turner,  his  heirs,  &c.,  nor  shall  these  presents  in  anywise  prejudice 
or  affect  any  security  which  any  of  the  said  creditors  may  have  or 
claim  for  his  debt ;  but,  nevertheless,  if  such  security  shall  be  enforce- 
able against  the  said  R.  Turner  or  his  estate  or  effects,  then  and  in 
that  case  such  creditor,  unless  he  shall  consent  to  abandon  the  said 
security,  shall  be  entitled  to  receive  dividends  under  these  presents 
upon  so  much  only  of  his  said  secured  debt  as  may  remain  after  such 
security  shall  have  been  realized,  or  after  credit  shall  have  been  given 
for  the  full  value  thereof,  such  value  to  be  agreed  upon  betu^n  the  said 
creditor  and  the  said  trustee  or  trustees,  or^  in  case  of  dispute^  to  he  ascer- 
i  lined  by  ttvo  impartial  valuers,  one  to  be  thosen  by  sv^h  creditor  and  the 
other  by  the  said  trustee  or  trustees,  or  an  umpire  to  be  named  by  such 
valuers  be/ore  proceeding  to  the  valuation:  And  this  indenture  lastly  wit- 
nesseth,  that,  in  pursuance  of  the  said  agreement  in  this  behalf,  and  in 
♦consideration  of  the  conveyance  and  assignment  hereinbefore  r*74i. 
contained,  the  said  creditors  do  hereby,  for  themselves  and  '- 
their  respective  heirs,  &c.,  partners  and  successors,  acquit,  release,  and 
for  ever  discharge  the  said  R.  Turner,  his  heirs,  &c.,  estate  and  effects, 
of  and  from  all  the  debts,  claims,  and  demands  of  them  the  said 
creditors  respectively,  and  of  and  from  all  actions,  suits,  and  other 
proceedings  at  law  or  in  equity  which  the  said  creditors  respectively, 
or  their  respective  partners  or  partner,  have  at  any  time  heretofore 
brought,  instituted,  or  taken,  or  which  they  the  said  creditors  respect- 
ively or  their  respective  heirs,  &c.,  partners  or  successors,  may  or 
might  (but  for  these  presents)  at  any  time  hereafter  bring,  institute,  or 
take  against  the  said  R.  Turner,  his  heirs,  Ac,  estate  or  effects,  for  or 
by  reason  or  on  account  of  such  debts,  claims,  and  demands,  or  any 
of  them  :  Provided  always,  &c.  [for  the  appointment  of  a  new  trustee]  : 
And  it  is  hereby  agreed  and  declared  that  the  receipt  or  receipts  in: 
writing  of  the  said  trustee  or  trustees  for  all  moneys  payable  to  him. 
or  them  as  such  trustee  or  trustees  shall  effectually  discharge  all 
persons  paying  the  same  from  all  liability  by  reason  of  such  payment, 
or  of  the  misapplication  or  non-application  of  such  moneys,  and  from 
all  obligation  to  see  to  the  application  of  such  moneys ;  and  that  the 
said  trustee  or  trustees  shall  not  be  answerable  for  the  acts  or  defaults 
of  each  other,  nor  for  any  loss  which  may  befall  the  trust-estate  other- 
wise than  through  his  or  their  wilful  default  respectively ;  and  that  it 
shaU  be  lawful  for  him  or  them  to  reimburse  himself  or  tliemselves  out  of 
t/ie  trust-estate  all  costs  and  expenses  actually  incurred  in  the  execution  of 
tjie  trusts:  And  it  is  hereby  lastly  agreed  and  declared,  that  these 
presents  are  intended  to  be,  and  shall  (so  far  as  lawfully  may  be) 
operate  as,  a  trust-deed  for  the  benefit  of  the  creditors  of  the  r^^Ao 
said  *R.  Turner  within  the  meaning  of  the  provisions  of  the  ^ 
192d  section  of  the  Bankruptcy  Act,  1861,  in  that  behalf;  and  that  it 
shall  be  lawful  for  the  said  trustee  or  trustees  from  time  to  time,  at 
the  expense  of  the  trust  estate,  to  institute,  take,  adopt,  and  defend  all 
such  actions,  measures,  suits,  and  proceedings  as  he  or  they  may  be 
advised,  for  the  purpose  of  giving  effect  to  these  presents,  and  esta- 
blishing the  validity  thereof  as  such  trust-deed ;  In  witness,'^  &c. : 
Averment,  that  a  majority  in  number,  representing  three-fourths  in 
value,   of  the  creditors  of  the  defendant  whose  debts  amounted 
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respectively  to  lOZ.  and  upwards  had  in  writing  assented  to  and 
approved  of  the  said  deed ;  and  that  the  trustee  appointed  by  the  said 
deed  executed  the  same ;  and  that  the  execution  of  the  said  deed  by 
the  defendant  was  attested  by  an  attorney  or  solicitor;  and  that, 
\yithin  twenty-eight  days  from  the  day  of  the  execution  of  the  said 
deed  by  the  defendant,  and  before  action,  the  same  was  produced  and 
left  (having  been  first  duly  stamped)  at  the  office  of  the  chief  registrar 
q(  the  Court  of  Bankruptcy  for  the  purpose  of  being  registered ;  and 
that,  together  with  such  deed,  there  was  delivered  to  the  said  chief 
j^egistrar  such  affidavit  as  by  the  Bankruptcy  Act,  1861,  in  that 
behalf  was  required ;  and  that  the  said  deed  did  before  the  registration 
thereof  bear  such  ordinary  and  ad  valorem  stamp  duties  as  by  the 
said  Act  in  that  behalf  was  required ;  and  that  immediately  on  the 
execution  of  the  said  deed  by  the  defendant,  possession  of  all  the 
property  comprised  therein  of  which  the  defendant  could  give  or  order 
possession,  was  given  to  the  said  trustee;  and  that,  at  the  time  of  the 
execution  of  the  said  deed,  the  plaintift*  was  a  creditor  of  the  defendant 
in  respect  of  the  claim  sued  for,  within  the  meaning  of  the  said  Act: 
*74S1  ^^^  ^^^^  ^^^  other  conditions  prescribed  by  the  said  Act  were 
^  observed  and  performed,  and  all  *thing8  were  done  and  hap- 
pened, necessary  to  give  validity  to  the  said  deed  as  a  deed  under  the 
I^ankruptcy  Act,  1861 ;  and  that  the  plaintiff  became  and  was  and  if 
bound  by  the  said  deed  as  if  he  had  been  a  party  thereto  and  had  dul} 
executed  the  same. 

The  plaintiff  demurred  to  this  plea,  the  ground  of  demurrer  stated 
in  the  margin  being,  "that  the  deed  is  not  binding  on  the  plaintiff^ as 
it  contains  unreasonable  provisions,  and,  amongst  others,  that  the 
debts  are  to  be  proved  as  the  trustees  may  think  fit."    Joinder. 

Prentice,  in  support  of  the  demurrer.(o)— The  deed  contains  unrea- 
sonable provisions,  and  is  therefore  void  as  against  a  non-assenting 
♦''441  ^^^^^^^'    ^^®  property  of  *the  debtor  is  assigned  to  trustees, 

'  -I  in  trust  to  sell  for  the  benefit  of  the  creditors,  with  power  to 
them  to  postpone  the  sale  indefinitely,  and  to  lease  the  unsold  portions 
of  the  property.  This  clearly  is  an  unreasonable  power  to  vest  in 
trustees  under  a  deed  of  this  sort :  it  would  be  placing  the  creditors 
at  the  mercy  of  a  friendly  trustee,  and  giving  the  trustees  powers 
which  an  assignee  in  bankruptcy  could  not  exercise.  The  proviso 
that  the  trustees  may  pay  the  dividends  at  such  place  and  in  such 

(a)  The  points  marked  for  argament  on  the  part  of  the  plaintiff  were  as  follows : — 

**  1.  That  the  deed  referred  to  in  the  plea  is  not  binding  upon  non-assenting  credlloTS  nder 
tiie  BanlKruptoy  Aet»  1861 : 

"  2.  That  it  is  not  so  binding,  as  it  contains  nnreasonable  oorenanta  and  prorisions :  and  the 
following,  amongst  others,  are  unreasonable  provisions, — 

**  That  the  trustees  may  giro  unlimited  credit,— that  they  may  lease  the  property  for  say 
term  they  like,  and  are  not  bound  to  sell  the  same  within  a  reasonable  time, — that  the  trustee! 
may  pay  the  diyidende  at  such  plaee  and  in  such  manner  as  they  shall  think  At, — that  the 
trustees  may  abandon  debts  due  to  the  defendant,  and  make  arrangements  with  penons  holding 
mortgages,  4c.,  without  regard  to  the  same  being  reasonable, — that  the  mode  of  raluiag  a 
preditor's  seeurity  is  unreasonable,  it  does  not  appear  what  is  to  be  done  if  the  ereditor  ii  a 
lunatic  or  an  infant,  or  if  the  trustees  refuse  to  appoint  an  arbitrator, — ^that  the  creditors  art  ts 
prove  their  debts  in  such  a  way  as  the  trurtees  may  think  flt,~that  the  trustees  may  rmmlnrm 
themselves  ousts  aetuaily  incurred,  although  the  same  were  not  ruasonnbly  inminedy  and  efsa 
though  the  same  wore  improperly  incurred : 
4  .*'  3.  That  the  deed  is  not  for  the  equal  benefit  of  all  the  creditors.** 
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manner  as  they  shall  think  fit,  is  also  unreasonable.  So  also  is  t^ 
stipulation  that  the  trustees  may  require  the  creditors  to  verify  the 
nature  and  amount  of  their  debts  or  claims  by  statutory  declaratiori, 
or  otherwise^  as  the  trustees  may  think  fit.  It  might  not  be  an  unreason- 
able thing  to  require  them  to  be  proved  before  a  Commissioner  of 
bankruptcy :  but  the  stipulation  goes  beyond  that.  A  similar  pro- 
vision was  held  in  Leigh  v.  Pendlebury,  15  C.  B.  N.  S.  815  (E.  C  L. 
R.  vol.  109),  to  render  the  deed  void.  '*  I  thin*-  "  said  Erie,  C.  J., 
"the  clause  giving  the  trustee  power  to  admit  oi  reject  a  debt  which 
he  might  deem  insufiSciently  proved,  is  most  unreasonable,  if  carried 
out  in  terms.  I  must  take  the  covenant,  sitting  in  a  Court  of  law, 
according  to  its  legal  effect.  I  cannot  modify  or  alter  it.  It  seems  to 
me  to  be  altogether  unreasonable  to  call  upon  a  creditor  to  submit  his 
claim  to  the  decision  of  the  trustee."  And  Willes,  J.,  said :  "  The 
deed  contains,  amongst  others,  the  following  clause, — '  Provideti, 
nevertheless,  that  it  shall  be  lawful  for  the  trustees  or  trustee  for  the 
time  being  to  require  the  amount  of  any  debt  or  debts  of  any  of  the 
several  creditors,  or  any  security  for  the  same,  to  be  verified  by 
solemn  declaration,  or  in  such  other  manner  as  to  such  trustees  or 
trustee  shall  seem  expedient:'  and,  in  the  event  of  a  refusal  to  submit 
to  this,  the  creditor  so  refusing  is  to  lose  all  benefit  under  *the  r«74- 
deed.  Is  that  reasonable?  I  must  say  I  think  it  is  not  There  ^  "^ 
is  nothing  in  any  of  the  decisions  to  justify  a  non-executing  creditor 
being  thus  placed  at  the  mercv  of  the  trustee."  The  provision  also 
as  to  the  mode  of  valuation  of  securities  is  objectionable.  Suppose 
one  party  declines  to  appoint  a  valuer?  Or,  suppose  the  creditor,  by 
reason  of  his  being  an  infant  or  a  lunatic  or  otherwise,  unable  to' 
appoint  a  valuer?  The  release  also  is  too  extensive.  Then,  the 
power  to  the  trustees  to  reimburse  themselves  all  costs  actually 
incurred,  without  reference  to  whether  or  not  they  were  incurred 
reasonably,  is  too  large :  see  Ex  parte  Whitchurch,  1  Atk.  210,  and 
the  153d  section  of  the  Bankrupt  Law  Consolidation  Act,  1849,  12  & 
13  Vict.  c.  106. 

Hannay,  contri.ra) — The  stipulation  that  the  trustees  may  reim- 
burse themselves  all  costs  actually  incurred  by  them  in  the  execution 
of  the  trusts,  has  passed  unchallenged  in  many  cases,  and,  amongst 
others,  in  Leigh  v.  Pendlebury,  and  also  in  Strick  v.  De  Mattos,  33" 
Law  J.,  Exch.  276.  [Eble,  C.  J. — If  it  were  only  cgsts,  you  proba- 
bly might  fioat.]  As  to  the  mode  of  proving  debts,  in  Leigh  v.  Pen- 
dlebury the  stipulation  went  beyond  that  contained  in  this  deed ;  for, 
in  the  event  of  the  creditor's  refusal  to  submit  to  the  inquisition,  he 
was  to  lose  all  benefit  under  the  deed :  and  the  judgment  turned  very 
much  upon  that,  which,  it  is  submitted,  is  a  very  substantial  distinc- 
tion. In  Ex  parte  Spyer,  in  re  Josephs,  32  Law  J.,  Bankruptcy,  62, 
a  deed  which  contained  a  similar  *clause  was  held  good.  Bram-  r^nAA 
well,  B.,  in  delivering  the  judgment  of  the  Court  in  Strick  v.  *• 
De  Mattos,(t)  on  this  point  says  :  "  Clause  13,  as  to  proof  of  debts, 

((v)  The  poinU  marked  for  argument  on  the  part  of  the  defendant  were  aa  folio wa : — "That 
the  deed  does  not  contravene  the  Bankruptcy  Act;  and  that  the  powers  given  to  the  trnstet 
are  reasonable,  and  their  exercise  may  be  controlled  by  the  Court  of  Bankruptcy." 

(6)  Strick  v.  De  Mattos  is  now  standing  for  Judgment  in  the  Exchequer  Chamber.  Trin. 
Vae.  1865. 
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was  objected  to,  and  it  was  said  that  by  virtue  of  its  provisions  a 
creditor  might  be  required,  though  at  a  distance,  or  under  other  cir- 
curastances  of  difficulty  or  unreasonableness,  to  make  written  state- 
ments of  debt,  and  declarations  under  the  statute.  But  the  answer 
is,  that  this  clause  is  not  unreasonable  because  an  attempt  might  be 
made  to  apply  it  unreasonably.  We  say  an  attempt,  because  it  seems 
to  us  it  would  be  a  breach  of  duty  in  the  inspectors  to  exact  these 
statements  and  declarations  in  such  cases  as  those  put  at  the  bar,  and 
consequently  that  requisitions  to  that  effect  could  not  be  enforced. 
As  relating  to  an  insolvency,  when  there  is  a  large  number  of  credit- 
ors, if  honestly  applied,  as  we  are  to  assume  it  will  be,  this  clause  is 
not  unreasonable."  [Bylbs,  J. — There  is  no  power  given  to  the 
trustee  to  reject  claims  ?]  No.  The  words  "  or  otherwise,  as  the 
said  trustee  or  trustees  may  think  fit,"  were  introduced  for  the  par- 
pose  of  enabling  the  trustees  to  require  less  stringent  proof.  [£blk, 
C.  J. — I  must  say  I  do  not  see  any  substantial  distinction  between  the 
deed  in  Leigh  v.  Pendlebury  case  and  the  present.]  In  Wells  v.  Ba- 
con, 5  Best  &  Smith  196,  33  Law  J.,  Q.  B.  204,  Oockburn,  C.  J.,  says: 
**  If  we  see  that  the  deed  is  unreasonable  and  contrary  to  the  inten- 
tion of  the  statute,  it  is  not  to  be  upheld:  but,  primfi  facie,  a  deed 
agreed  to  by  three-fourths  of  the  creditors  must  be  taken  to  be 
reasonable." 

Erle,  C.  J. — I  am  of  opinion  that  our  judgment  in  this  case  should 
be  for  the  plaintiff.  I  think  the  provision  here  enabling  the  trustee 
♦7471  ^^  trustees  to  require  *any  person  claiming  to  be  a  creditor  to 
J  verify  the  nature  or  amount  of  his  debt  or  claim,  with  full  par- 
ticulars showing  the  consideration  thereof  by  statutory  declaration 
proved  before  the  Commissioners  of  Bankruptcy,  or  otherunse  as  M« 
trustee  or  trustees  might  think  Jit,  is  a  provision  having  exactly  the  same 
eSect  as  the  provision  in  Leigh  v.  Pendlebury.  In  both  cases,  unless 
the  creditor  proved  his  debt,  he  could  not  be  entitled  to  dividends. 
In  that  case,  we  held  that  it  was  unreasonable  that  the  creditor's  fail- 
ure to  prove  his  debt  as  the  trustees  might  choose  should  deprive  him 
of  his  right  to  participate  in  the  dividend.  I  for  one  am  prepared  to 
abide  by  that  judgment :  but,  at  the  same  time,  I  think  it  right  to  say 
that  there  are  two  or  three  other  provisions  in  this  deed  which  seem 
to  me  to  be  equally  objectionable. 

Byles,  J. — I  am  of  the  same  opinion.  The  only  difference  between 
Leigh  V,  Pendlebury  and  the  present  case,  is,  that  there  the  deed  ex- 
pressed the  consequence  which  is  implied  here. 

Montague  Smith,  J. — I  am  of  the  same  opinion.  I  think  the  case 
is  not  substantially  distinguishable  from  Leigh  v.  Pendlebury. 

Judgment  for  the  plaintiff 
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•THE  GREAT  WESTERN  RAILWAY  COMPANY,  Ap-  .»...,> 
pellants;  JOHN  CHARLES  WILLIS,  Respondent.     ^  '*° 

May  5. 

In  »n  aetion  agninat  a  railway  company  for  not  conveying  cattle  to  market  within  a  reaiona. 
ble  time,  a  Connty  Court  Judge  allowed  evidence  to  be  given  of  a  oonveraation  which  took 
plaec  a  week  after  the  alleged  oaaie  of  action  arose,  between  the  plaintiff  and  a  "night 
inapector"  at  one  of  the  Company's  ■tationa,  whose  duty  it  was  to  forward  the  cattle,  in  which 
Um  latter,  in  answer  to  a  qnestion  as  to  why  he  did  not  send  the  cattle  on,  stated  that  **  he  had 
forgotten  them :" — Held,  that  snch  evidence  was  improperly  admitted, — it  not  being  within  the 
scope  of  the  man's  authority  to  make  admissions  as  to  by-gone  transactions. 

1.  This  was  an  action  tried  before  the  Judge  of  the  County  Court 
of  Staffordshire,  and  a  jury,  at  Wolverhampton.  It  was  brought  to 
recover  211,  Is.  6rf.  for  the  non-delivery  within  a  reasonable  time  of 
seven  cows,  thirty-five  sheep,  and  six  pigs,  which  were  delivered  to 
the  defendants  at  Minety,  on  the  12th  .of  July,  1864,  to  be  carried  to 
Wolverhampton, — the  cows,  sheep,  and  pigs  being,  as  was  alleged, 
thereby  much  injured,  and  the  plaintiff  put  to  expense,  and  the  mar- 
ket at  Wolverhampton  being  lost. 

2.  The  cattle  were  delivered  at  the  Minety  station  by  the  plaintiff 
about  5  p.  H.  on  the  afternoon  of  the  12th  of  July ;  the  plaintiff  pay- 
ing the  carriage  charges,  82.  11«.,  and  signing  a  consignment  note  in 
the  following  terms : — 

"  Cattle,  sheep,  and  pigs.     (Reduced  rates.) 

*'  To  the  Great  Western  Railway  Company,  Minety  Station.  July 
12th.  1864. 

"Receive  from  J.  Willis,  of,  &c.,  the  under-mentioned  animals,  on 
the  conditions  stated  below,  and  at  the  special  reduced  charge  below 
the  rates  authorized  by  law. 

"  To  be  sent  to  Wolverhampton  Station. 

"Special  Conditions,  The  loading  and  unloading  is  to  be  per- 
formed by  the  sender,  and  any  assistance  voluntarily  given  by  the 
Company^s  servants  to  be  at  the  risk  of  the  owner.  The  Company 
are  not  to  be  subject  to  any  risk  in  the  receiving,  loading,  forward- 
ing, in  transit,  and  unloading;  nor  to  be  answerable  for  any  damage 
actual  or  consequential  arising  from  suffocation,  from  being  trampled 
on,  bruised,  or  ^otherwise  injured,  from  fire  or  any  other  cause  r^pr^o 
whatsoever,  nor  for  any  consequences  arising  from  over  car-  '- 
rigge,  detention,  or  delay  in  or  in  relation  to  the  conveying  or  delivery 
of  the  said  animals,  however  caused : 

'*  The  Company  is  not  bound  to  send  the  animals  by  any  particular 
train,  or  to  carry  or  deliver  them  within  any  certain  or  definite  time, 
or  in  time  for  any  particular  market: 

'^If  on  the  arrival  of  cattle  and  other  animals  at  their  destination 
no  one  shall  be  ready  to  receive  the  same  on  behalf  of  the  consignee, 
the  Company  will  at  the  discretion  of  the  superintendent  of  any  station 
send  such  animals  into  yards  or  other  convenient  places,  at  the  exp)en8e 
and  risk  of  the  sender  or  consignee;  and,  if  not  claimed  within  seven 
days,  the  same  will  be  sold  to  defray  expenses  and  pay  charges : 

*'In  order  to  guard  against  disappointment,  the  public  are  recom- 
mended to  give  two  clear  days'  notice  of  their  intention  to  send  cattle 
from  any  station,  so  that  the  Company  may  if  possible  provide  trucks; 
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and,  to  afford  time  for  receiving  and  loading  sach  cattle  and  stock, 
thej  should  be  at  the  station  not  less  than  two  hours  before  the  de- 
parture of  the  train  by  which  they  are  intended  to  be  conveyed : 

[Then  followed  a  description  of  the  cattle,  &c.,  and  the  price  charged 
for  their  carriage.] 

"  Free  passes  for  drovers  to  take  charge  of  cattle  and  other  animals 
will  be  allowed,  according  to  the  Company^s  regulations. 

''  N.  B.  The  conditions  cannot  be  altered  or  dispensed  with  by 
any  person  whomsoever,  and  are  applicable  for  the  whole  distance 
carried  over  the  Great  Western,  the  Bristol  and  Exeter,  the  South 
Devon,  and  the  South  Wales  railways,  and  any  other  railway  or  con- 
veyance in  connection  therewith,  or  with  either  of  them." 
^PT-ri^  *  Although  the  consignment-note  is  headed  "  reduced  rates," 
^  and  contains  the  language  ''at  the  special  reduced  charge 
below  the  rates  authorized  by  law,"  there  was  no  evidence  upon  tbc 
point,  and  indeed  it  had  no  reference  to  any  higher  scale  of  charges 
that  was  in  operation. 

8.  The  plaintiff  proved  that  he  saw  the  cattle  loaded  into  trucks  at 
Minety,  ready  for  a  goods  train  which  usually  leaves  Minety  about  7 
p.  M.,  that  he  had  been  in  the  habit  of  sending  cattle  by  the  defend- 
ants^ railway  for  six  or  seven  years,  and  that  cattle  loaded  in  time  for 
that  train  usually  arrived  at  Wolverhampton  about  7  the  next  morn- 
ing; that  he  and  other  cattle  dealers  had  been  in  the  habit  of  sending 
cattle  to  the  Wolverhampton  market  by  that  train  ;  that  he  informed 
the  defendants'  clerk  at  Minety  that  the  cattle  were  intended  for  the 
next  day's  market  at  Wolverhampton;  that  he  sent  his  man  to  meet 
the  cattle  the  next  morning  by  the  first  train,  but  they  did  not  arrive 
by  that  train ;  that  the  next  train  was  due  at  10.80,  but  was  late,  and 
did  not  arrive  till  between  12  and  1 ;  that  witness  was  in  the  market 
all  day,  waiting  the  arrival  of  the  cattle ;  that  the  cattle  were  brought 
up  to  the  market  by  his  man  Grant  about  1  or  half  past  1,  when  the 
market  was  over;  that  he  then  had  the  cattle  turned  out  and  fed,  and 
sent  them  to  the  market  at  Birmingham  the  next  day,  where  they 
were  sold ;  and  that,  on  their  arrival,  the  cattle  were  very  dirty  and 
badly  off  for  something  to  eat  and  drink,  and  were  out  of  condition  in 
consequence  of  the  delay,  and  the  sheep  were  also  very  dirty  and  out 
of  condition  in  consequence  of  the  delay. 

'*  4.  The  plaintiff  further  proved  that  he  lost  some  171  or  18t  by 

the  lot  of  cattle  between  what  they  cost  him  and  what  he  sold  them 

for  at  Birmingham ;  and  he  attributed  that  partly  to  the  depreciation 

^^-.-|   in  value  *from  delay,  and  partly  to  having  lost  the  market  at 

-I   Wolverhampton. 

5.  The  plaintiff  then  proposed  to  state  something  relating  to  the 
cause  of  the  delay  in  delivering  the  cattle  by  the  Company,  which  had 
•padsed  in  conversation  about  a  week  after  the  12th  of  July  between 
him  and  the  defendant's  night  inspector,  named  East,  at  Didcot, 
through  which  station  the  trucks  in  which  plaintiff's  cattle  were  would 
pass,  when  the  defendants  submitted  that  a  statement  by  a  subordi- 
nate servant  at  Didcot,  not  in  course  of  the  transaction,  but  some 
time  afterwards,  was  not  admissible :  but  the  learned  Judge  allowed 
the  question  to  be  put ;  and  the  plaintiff  ther   stated  that  he  said  to 
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East,  ''How  is  it  you  did  not  send  my  cattle  on?''  and  that  he  said  in 
reply,  that  he  had  forgotten  them. 

The  plaintiff  also  stated  that  East  had  the  charge  of  the  night 
cattletrains  at  Didcot,  and  that  he  would  be  on  duty  when  the  trucks 
in  which  the  plaintiff^s  cattle  were  would  pass  through  Didcot,  and 
that  he  knew  East  well,  and  had  frequently  seen  him  on  duty  at 
Didcot. 

6.  In  cross-examination,  the  plaintiff  was  asked  whether  the  cattle 
were  not  usually  taken  on  by  the  empty  coal-train  from  Didcot,  which 
train,  it  was  suggested  by  the  defendants,  was  the  one  which  left 
Minety  at  7  in  the  evening  and  arrived  at  Wolverhampton  about  7 
A.  M. ;  but  the  plaintiff  said  that  his  cattle  were  generally  carried  by 
the  same  train  by  which  he  sent  his  cattle  on  the  12th  of  July,  and 
that  other  persons  sent  their  cattle  by  the  same  train,  and  that  the 
cattle  usually  arrived  at  Wolverhampton  on  the  following  morning 
a  little  after  7  ;  that  generally  he  got  his  cattle  at  Wolverhampton  at 
about  7,  and  sometimes  at  8,  and  sometimes  at  ^  past  10,  or  later. 

7.  He  further  stated  that  there  was  a  fall  in  the  '^market  be-   r^nno 
tween  the  18th  and  14th;  and  that  the  letter  written  by  his  '- 
attorney  in  answer  to  the  defendants'  goods  manager's  letter  of  the 
27th  of  July,  specifying  the  items  composing  the  211.  la,  6c{.,  was 
written  by  his  directions, — the  letter  being  as  follows: — 

"  Exchange  Chambers,  Wolverhampton, 

"July  27th,  1864. 
Williams  Claim. 
"Sir, — ^On  the  other  side  we  send  particulars,  as  requested. 

•'  H.  &  J.  E.  Underbill. 
"  A.  Bell,  Esq.,  Great  Western  Railway,  Wolverhampton. 

"7  00W8  made  1/.  15#.  each  less  than  they  would  have  made  at  Wolver- 
hamptoD  market ...    12    5    0 

'*35  sheep  made.3«.  6c2.  each  less  than  they  would  hare  done  at  Wol- 
yerhampton  market 626 

"6  pigs  made  at  least  \l.  less  than  they  would  have  made  .        .        .10    0 

"£xtra  ezpcDse  of  carriage  to  Birmingham,  driving,  and  man,  loss  of 
time  at  Wolverhampton 200 

£21    7    <> 

8.  The  markets  were  all  down  after  the  Wednesday.  It  was  con- 
tended by  the  defendants,  that  the  true  interpretation  of  this  letter 
was,  that  the  whole  of  the  damages  were  originally  claimed  for 
loss  of  market  only ;  but  the  plaintiff  contended  that  the  letter  referred 
to  damages  from  several  causes,  one  of  which  was  loss  of  market. 

9.  William  Grant,  the  plaintiff's  man.  proved  going  to  the  station 
frequently  on  the  early  morning  of  the  18th  of  July,  and  that  the  cattle 
had  not  come  up  to  12  o'clock,  when  he  left  without  them.  lie  came 
down  to  the  station  about  10  minutes  to  1,  and  they  had  just  arrived ; 
that  he  saw  the  train  arrive ;  that  he  took  the  cattle  out  of  the  trucks, 
and  took  them  into  *the  market  at  Wolverhampton  at  once ;  [■•753 
that  the  cattle  were  much  out  of  condition  in  consequence  of 
being  kept  so  long  in  the  trucks ;  that>  when  he  got  to  the  market,  it 
was  over,  and  he  took  the  cattle  and  turned  them  out  to  feed  against 
the  next  day. 
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10.  In  cross-examination  he  accounted  for  not  feeding  or  watering 
the  cattle  before  taking  them  into  the  market,  by  saying  that  there 
was  no  convenience  at  the  station,  and  that  he  did  not  like  to  take 
them  elsewhere  for  fear  of  losing  any  chance  of  selling  them  at  the 
market. 

11.  The  Wolverhampton  cattle-market  is  usually  over  between  12 
and  1  o'clock. 

12.  George  Foxall,  a  cattle-salesman,  proved  seeing  the  cattle  in 
Wolverhampton  market,  and  that  they  were  very  dirty  and  out  of 
condition,  but  that  they  would  be  all  right  again  in  the  course  of  & 
week,  by  being  properly  fed  and  attended  to. 

18.  The  defendants  upon  this  case  submitted  that  the  plaintiff  ought 
to  be  nonsuited,  having  proved  no  breach  of  contract,  and  the  Com- 
pany not  being  bound  to  send  the  animals  by  any  particular  train,  or 
to  carry  or  deliver  them  within  any  certain  or  definite  time,  or  in  time 
for  any  particular  market :  but  the  learned  Judge  refused  to  nonsuit 
the  plaintiff. 

14.  The  defendants  called  two  of  the  defendants'  servants,  who 
proved  that  there  were  only  two  trains  by  which  the  cattle  could  have 
arrived  from  Minety,  by  a  return  coal-train,  which  usually  arrived  at 
Wolverhampton  at  about  7  A.  H.,  and  a  goods  train  which  was  timed 
to  arrive  at  Wolverhampton  at  10.30,  but  which  was  late  on  the 
morning  of  the  18th  of  July,  1864,  and  did  not  come  in  till  a  few 
minutes  after  12  ;  and  that  the  cattle  were  delivered  to  the  plaintiff's 
•7541   '"^^  without  delay  on  arrival,  and  were  not  more  *out  of  con- 

-I   dition  than  cattle  usually  are  after  a  journey  in  trucks  by  rail. 

15.  The  learned  Judge  ruled  that  the  special  conditions  relating  to 
the  non-liability  of  the  defendants  for  detention  or  delay  in  convey- 
ing or  delivering  the  cattle,  were  unreasonable,  and  left  it  to  the  jury 
to  say  whether  there  had  been  an  unreasonable  delay  in  the  carriage 
and  delivery  of  the  plaintiff's  cattle;  and,  if  so,  to  find  for  the  plain- 
tiff for  the  agreed  damages,  212.  75.  6d.,  stating,  at  the  request  of  the 
defendants,  whether  the  damages  were,  loss  of  condition  in  the  animals, 
or  for  loss  of  market. 

16.  The  jury  found  for  the  plaintiff,  that  there  had  been  an  unrea- 
sonable delay,  and  assessed  the  damages  for  loss  of  market  at  142.,  and 
injury  to  the  condition  of  the  cattle  at  72.  7^.  6d. 

17.  The  questions  for  the  decision  of  the  Court,  were, — first,  whether 
the  learned  Judge  was  right  in  admitting  the  evidence  of  the  conver- 
sation with  East,  set  forth  in  the  fifth  paragraph, — secondly,  whether 
the  learned  Judge  was  right  in  refusing  to  nonsuit  the  plaintiff,  and 
whether  he  ought  not  to  nave  ruled  and  directed  that  there  was  no 
evidence  for  the  jury, — thirdly,  whether  the  learned  Judge  was  right 
in  his  direction  to  the  jury. 

T.  J.  Clark  (with  whom  was  Dighy\  for  the  appellant8.(a) — The  evi- 

(a)  The  points  marked  for  argament  on  the  part  of  the  appellant!  were  »■  followi  .•— 

« I.  That  the  evidence  of  the  alleged  converiation  with  East  waa  inadmiaiible : 

"  3.  That  the  Judge  was  wrong  in  refusing  to  nonsuit,  and  ought  to  hare  mled  and  direeted 

that  there  was  no  evidence  to  go  to  the  jury  in  support  of  the  plaintiff's  ease : 

**%.  That  the  conditions  in  the  oonsignment-note,  having  been  dniy  signed,  constituted  a 

Talid  special  contract,  and  under  the  circumstances  stated  afforded  a  defence  to  the  action : 
''4.  That  it  was  not  competent  for  the  Jndge,  nnder  the  circumstances,  to  adjudge  the 
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dence  of  what  was  said  by  East,  the  *iii^ht  inspeotor,  clearly  r«7RK 
was  inadmissible :  it  was  no  part  of  his  auty  to  make  admis-  *■ 
sions  hostile  to  the  interest  of  his  employers.  The  learned  Judge's 
construction  of  the  consignment-note  was  also  erroneous.  It  was  a 
special  contract  which  it  was  perfectly  competent  to  the  parties  to 
make. 

Macnamara^  for  the  respondent,  was  called  upon  to  support  the 
ruling  of  the  Judge.(a) — Where  a  person  has  the  general  control  and 
superintendence  of  a  particular  department  of  the  great  business  of  a 
railway  company,  it  would  be  extremely  inconvenient  to  hold  that  he 
is  not  the  agent  of  the  Company  for  the  purpose  of  answering  inqui- 
ries made  by  one  having  an  interest  in  the  matter  inquired  into.  Such 
a  person  ^necessarily  stands  in  the  position  of  one  to  whom  the  r^n^a 
public  are  referred  by  the  Company  for  information.  If  so,  L 
anything  said  by  him  within  the  scope  of  his  authority  would  be  evi- 
dence against  the  Company.  In  a  more  especial  manner  is  this  so  in 
the  case  of  a  corporate  body,  who  can  only  speak  by  the  mouths  of  its 
agents.  The  case  comes  directly  within  the  dictum  of  Tindal,  C.  J., 
in  Garth  v,  Howard,  8  Bingh.  451  (E.  C.  L.  B.  vol.  21),  1  M.  &  Scott 
628  (E.  C.  L.  R.  vol.  28),  where  the  question  was  whether  the  declara- 
tions of  a  shopman  were  evidence  against  his  employer.  **If,"  said 
that  learned  Judge,  the  transaction  out  of  which  this  suit  arises  had 
been  one  in  the  ordinary  trade  or  business  of  the  defendant  as  a  pawn- 
broker, in  which  trade  the  shopman  was  agent  or  servant  to  the 
defendant,  a  declaration  of  such  agent  that  his  master  had  received 
the  goods,  might  probably  have  been  evidence  against  the  master,  as 
it  might  be  held  within  the  scope  of  such  agent's  authority  to  give  an 
answer  to  such  an  inquiry  made  by  any  person  interested  in  the  goods 
deposited  with  the  pawnbroker."  There,  as  here,  the  statement  was 
made  after  the  transaction.  So,  in  CliflTord  v.  Burton,  1  Bingh.  199 
(K.  0.  L.  R.  vol.  8).  8  J.  B.  Moore  16  (E.  C.  L.  R.  vol.  16),  where  a 
wife  served  in  her  husband^s  shop,  and  carried  on  the  business  of  it  in 
his  absence,  admissions  made  by  her  on  application  for  payment  for 
goods  before  delivered  at  the  shop,  were  held  to  be  receivable  in  evi- 
dence against  her  husband.  There  are  many  cases  where  statements 
made  by  an  agent  or  servant  in  the  ordinary  scope  of  his  authority 
in  the  conduct  of  his  master's  business  are  admissible  against  the 
master. 

Eble,  C.  J. — I  am  of  opinion  that  this  night  inspector  is  not  to  be 
presumed  to  have  had  authority  to  made  admissions  relative  to  trans- 
conditions  to  be  u^jnst  or  unreasonable  under  the  Railway  and  Canal  Traffio  Aet,  1854, 17  A 
13  Vict.  0.  31  : 

*'  5.  That  the  conditions  were  Just  and  reasonable ;  and,  at  all  erents,  if  bad  in  part,  were 
severable,  and  afforded  a  defence  to  %  jortion  of  the  claim : 

•<  <|.  That  the  Judge  was  wrong  in  his  direction,  and  thiU  he  ough^  to  have  directed  the  Jury 
to  find  for  the  defendants,  or,  at  all  events,  to  return  a  verdict  for  them  in  respect  of  so  much 
of  the  claim  as  was  answered  bj  the  conditions." 
(o)  The  points  marked  for  argument  on  the  part  of  the  respondent  were  as  follows : — 
**  1.  That  the  conditions  in  the  consignment-note  were  unreasonable : 
**  2.  That  there  was  evidence  to  go  to  the  Jury  of  negligence  on  the  part  of  the  Company : 
"  3.  That  evidence  of  the  statement  made  bj  the  night  inspector,  Best,  was  admissible : 
**  4.  That,  notice  having  been  given  to  the  defendants'  agent  at  Minetj  station  that  the  catUa 
were  intended  for  the  next  day's  market  at  Wolverhampton,  damages  were  recoverable  for  tha 
loss  of  the  markcL" 
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*7o71  '^®*'^^^®  8^^®  ^y»  ^  **8  *o  bind  his  employers.  I  think  neither 
-'  of  the  oases  cited  has  any  application  here.    I  therefore  think 
there  must  be  a  new  trial,  and  that  the  appellants  are  entitled  to  costs. 
The  rest  of  the  Court  conourring,  Bule  accordingly. 


BLIGHT  V.  GOODLIFFE  and  Others.    May  11. 

Interrogatories  under  the  Slat  seotion  of  the  Common  Law  Procedure  Act,  18^,  ia  u  attioa 
for  ft  false  and  fraudulent  representation  on  the  sale  of  a  business. 

This  was  an  action  brought  by  the  plaintiff  to  recover  damages  for 
misrepresentation  of  the  value  and  profits  of  the  business  of  a  ship 
and  insurance  broker  sold  by  the  defendants  to  the  plaintiff,  and  to 
recover  back  the  sum  of  50002^  paid  by  him  to  the  defendants  as  the 
consideration  for  such  sale. 

Sir  Q.  Honymatit  on  a  former  day  in  this  term,  obtained  a  role 
calling  upon  the  defendants  to  show  cause  why  the  plaintiff  should 
not  be  at  liberty  to  deliver  to  them  or  to  their  attorney  interrogatories 
in  writing  under  the  51st  section  of  the  Common  Law  Procedure  Act, 
1854.  The  affidavit  upon  which  the  application  was  founded,— by 
the  plaintiff*  and  his  attorney, — stated  that  the  plaintiff  had  a  good 
eause  of  action  against  the  defendants  on  the  merits;  that  they 
believed  the  plaintiff  would  derive  material  benefit  in  this  cause  from 
the  discovery  which  he  sought  to  obtain  by  the  interrogatories  pro- 
posed to  be  exhibited  for  the  examination  of  the  defendants ;  that, 
previously  to  the  plaintiff's  purchasing  the  said  business,  and  for  the 
♦7581  P^^P^^^  ^^  inducing  him  to  do  so,  F.  G.  ♦Goodliffe,  one  of  the 
^  defendants,  produced  to  him  a  certain  book  which  he  alleged 
contained  accurate  entries  of  the  net  amount  of  profits  which  the 
defendants,  or  some  of  them,  had  made  in  respect  of  the  said  business 
during  a  period  of  about  fourteen  or  fifteen  years,  and  the  said  F.6. 
Goodliffe  also  urged  him  to  purchase  the  said  business,  and  to  do  so 
promptly,  on  the  ground  that  another  party  was  desirous  of  having 
the  business,  and  that  the  said  defendant  was  authorized  bv  such  other 
party  to  offer  the  plaintiff  a  check  for  2oOt,  to  relinquish  the  negotia- 
tion in  his  favour;  that  the  plaintiff  believed  that  the  entries  in  the 
said  book  so  produced  to  him  as  aforesaid  were  untrue,  and  that  the 
defendants  had  not  been  authorized  to  offer  him  250Z.  in  manner  afore- 
said ;  and  that  he  was  advised  and  believed  that  it  was  material  and 
necessary,  for  the  purpose  of  establishing  his  case  in  this  action,  that 
the  defendants  should  be  required  to  answer  the  said  interrogatories. 

The  matter  had  already  been  before  a  Judge  at  Chambers,  wJio  had 
allowed  certain  interrogatories,  but  declined  to  allow  the  following,-^ 

"  Does  the  book  produced  and  shown  by  you  to  the  plaintiff  contain 
accurate  entries  of  the  earnings  of  your  business  of  ship  and  insurance 
brokers  during  the  period  comprised  therein  ? 

"  Is  it  not  true  that  you  stated  to  the  plaintiff  that  you  were  aiUho- 
rized  by  a  certain  person  to  offer  him  250?.  to  relinquish  the  negotia- 
tion for  the  purchase  of  your  business  in  his  favour  ?  and  was  not  that 
statement  false  7 
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"  Did  any  person  so  authorize  you  ?  aud,  if  so,  what  is  the  name 
of  the  person  who  so  authorized  you  ?" 

Murphy  now  showed  cause. — He  submitted  that  the  above  interro* 
gatorics  had  been  properly  disallowed. 

*Sir  G.  Honyman,  m  support  of  his  rule,  insisted  that  the  r^rr^g 
interrogatories  were  such  as  the  statute  contemplated  should  be   ^ 
allowed;  that  the  statement  as  to  the  250/.  was  not  simplex  commen 
datio ;  and  that  the  plaintiff  ought  not  to  be  shut  out  from  proving  i!i 
in  any  way  he  could. 

Per  Curiam. — We  thing  the  proposed  interrogatories  ought  to  be 
allowed.  Bule  absolute. 


BABKEB  and  Another  v.  M'ANDBEW.    May  16. 

By  a  cbarter-party  it  wai  agreed  that  the  ship  (then  at  Newcastle),  "being  tight,  stannch, 
and  strong,  and  erery  way  fitted  for  the  voyagt"  sbonld  with  all  conTenieot  speed  *'  sail  and 
proceed  to  the  usual  loading  place,  guarantied  for  cargo  in  all  this  month  (October),  or  so  near 
tberennto  aa  she  might  safely  get,  and  there  load  in  the  onstomary  manner  a  fnll  and  complete 
cargo  of  coal,"  and,  being  so  loaded,  should  proceed  therewith  to  Alexandria,  and  deliver  the 
same  on  being  paid  certain  freight, — "the  act  of  God,  the  Queen's  enemies,  restraints  of  princes 
and  rulers,  fire,  and  all  and  every  other  dangers  and  accidents  of  the  seas,  rt'rer*,  and  naviga- 
tion of  whatever  nature  and  kind  soever  during  tkt  9aid  voyage  always  excepted.*' 

To  an  action  upon  this  ebarter-party,  alleging  for  breach  that  the  vessel  was  not  ready  to 
receire,  and  did  not  in  fact  receive  the  agreed  cargo  until  long  after  the  time  stipulated,  the 
defendant  pleaded,  that,  at  the  time  of  the  making  of  the  charter-party,  the  vessel,  so  being  at 
Newcastle,  was  at  a  place  there  far  distant  from  the  usual  place  there  for  loading  to  which  she 
was  to  sail  and  prooeed,  and  before  reaching  such  usual  place  would  necessarily  be  exposed  to 
diver*  dangers  of  seas,  fiven^  and  navigation, — all  which  the  plaintiiTs  and  defendant  at  the 
tim«  well  knew ;  that  the  voyage  in  the  charter-party  mentioned  was  a  voyage  from  the  pUce 
at  Newcastle  at  which  the  vessel  was  at  the  time  of  making  it  to  the  said  usual  place  for  loading, 
and  from  thence  to  Alexandria;  and  that  the  vessel,  during  the  said  voyage,  that  is  to  say, 
during  such  part  of  the  said  voyage  as  took  place  before  she  sailed  or  proceeded  from  the  said 
nsnal  place  on  ber  way  to  Alexandria,  and  after  she  had  received  on  board  part  of  tbe  said 
aargo,  and  before  any  breach  of  the  charter-party,  was  hindered  and  prevented  by  the  dun  gen 
•f  aeas,  rivers,  and  navigation  then  happening,  from  receiving  on  board  and  from  being  ready 
to  receive  on  board  the  residue  of  the  said  cargo,  Ae. : — 

Held,  that  the  plea  was  a  good  answer  to  tbe  action, — the  exception  in  the  charter-party 
applying  as  well  to  tbe  preliminary  transit  of  the  vessel  to  the  place  of  loading  as  to  tha 
aubaeqneot  part  of  the  voyage. 

Held  also,  that  the  expression  in  the  charter-party,  " guarantied  for  cargo  in  all  this 
month,'* — which  was  admitted  to  mean  *'  ready  to  receive  cargo  within  the  month," — did  not 
take  the  ease  out  of  the  exception. 

This  was  an  action  against  a  shipowner  for  not  having  the 
yessel  ready  to  load  pursuant  to  the  guarantee  contained  in  a  charter- 
party. 

♦The  first  count  of  the  declaration  stated,  that,  by  a  charter-  rtrrort 

Carty,  dated  the  8d  of  October,  1863,  it  was  mutually  agreed  '- 
etween  the  plaintiffs  and  the  defendant,  that  the  defendant's  steamer 
called  the  Smyrna,  then  at  Newcastle,  should  with  all  convenient 
speed  sail  and  proceed  to  the  usual  place  of  loading  there,  or  so  near 
thereunto  as  she  might  safely  get  (the  defendant  guaranteeing  the  said 
steamer  for  cargo  in  all  the  said  month  of  October),  and  there  load 
from  the  factor  of  the  plaintiffs,  in  the  customary  manner,  a  full  and 
Qomplete  cargo  of  about  1500  tons  of  coal;  and  that^  being  so  loaded. 
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the  said  steaifner  should  therewith  proceed  to  Alexandria,  Egypt,  and 
there  deliver  the  same  on  payment  of  freight, — the  act  of  God,  the 
Queen's  enemies,  restraints  of  princes  and  rulers,  fire,  and  all  and 
every  other  dangers  and  accidents  of  the  seas,  rivers^  and  navigation, 
of  whatever  nature  and  kind  soever  dur  ng  the  said  voyage  always 
excepted :  Averment,  that  the  plaintiffs  did  all  things  on  their  part  to 
be  done,  and  all  things  happened,  to  entitle  them  to  have  the  said 
charter-party  performed  by  the  defendant  on  his  part :  Breach,  that 
the  said  steamer  did  not  with  all  convenient  speed  sail  and  proceed  to 
sjach  usual  place  of  loading  at  Newcastle  as  before  mentioned,  nor  was 
the  said  steamer  ready  to  receive  and  load  on  board  the  said  agreed 
cargo  during  any  time  in  the  said  month  of  October :  and  the  plain- 
tifls  in  fact  said  that  the  said  steamer  was  not  ready  to  receive  and 
load  on  board,  and  did  not  in  fact  receive  and  load  on  board,  the  said 
agreed  cargo,  until  long  afler  the  said  month  of  October,  and  after  a 
long  and  unreasonable  delay. 

The  second  count  stated  that  it  was  mutually  agreed  between  the 
plaintiffit  and  the  defendant  that  the  defendant's  steamer  called  the 
Smyrna*  then  at  Newcastle,  should  with  all  convenient  speed  sail  and 
*7611  P^^^®^  *^^  ^^^  usual  place  of  loading  there,  or  so  near  thereto 
-'  as  she  might  safely  get,  being  ready  there  for  cargo  in  the  month 
of  October  or  the  early  part  of  the  month  of  November,  1863,  and 
there  load  from  the  factor  of  the  plaintiffs,  in  the  customary  manner, 
a  full  and  complete  cargo  of  about  1500  tons  of  coal ;  and  that,  being 
so  loaded,  the  said  steamer  should  therewith  pnxseed  to  Alexandria, 
Egypt,  and  there  deliver  the  sanfie  on  payment  of  freight,  the  act  d 
God,  the  Queen's  enemies,  restraints  of  princes  and  rulers,  fire,  and  all 
and  every  other  dangers  and  accidents  of  the  seas,  rivers,  and  naviga- 
tion, of  whatever  nature  and  kind  soever  during  the  said  voyage 
always  excepted:  Averment,  that  the  plaintiffs  did  all  things  on  their 
part  to  be  done,  and  all  things  happened,  to  entitle  them  to  have  the 
said  agreement  performed  by  the  defendant  on  his  part :  Breach,  that 
the  said  steamer  did  not  with  all  convenient  speed  sail  and  proceed  to 
such  usual  place  of  loading  at  Newcastle  as  before  mentioned,  nor 
was  the  said  steamer  ready  to  receive  and  load  on  board  the  said 
agreed  cargo  during  any  time  in  the  said  month  of  October  or  in  the 
early  part  of  the  said  month  of  November :  and  the  plaintifi&  in  fact 
said  that  the  said  steamer  was  not  ready  to  receive  and  load  on  board, 
and  did  not  in  fact  receive  and  load  on  board,  the  said  agreed  cargo 
until  long  after  the  early  part  of  the  said  month  of  November,  and 
after  a  long  and  unreasonable  delay :  and,  by  reason  of  the  premises 
in  the  first  and  second  counts  respectively  mentioned,  the  plaintiffs 
were  prevented  from  receiving  the  said  cargo  at  Alexandria  aforesaid, 
and  from  selling  and  disposing  of  the  same  there,  until  long  after  the 
time  when  the  same  might  and  would  according  to  the  said  charter- 
party  and  agreement  respectively  have  been  delivered  there,  and  lost 
the  opportunity  of  selling  and  disposing  of  the  said  cargo  at  a  profit^ 
"^7621  ^^^  yreve  compelled  to  sell  *and  dispose  of  the  same  at  a  loss. 
-I  and  were  otherwise  delayed  and  put  to  great  additional  expense 
upon  and  about  the  said  cargo :  Claim,  SOOOL 

The  defendants  pleaded, — fourthly,  that  the  charter-party  in  the 
first  count  mentioned  was  and  is  as  follows : — *'  London,  8d  October, 
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1863.    It  is  this  day  mutaally  agreed  between  Messrs.  R.  M'Andrew^ 
k  Co.,  of  the  good  ship  or  vessel  called  the  Dew  steamer  Smyrna,  of 

the  burthen  of tons  or  thereabouts,  now  at  Newcastle,  and  Messrs. 

J.  Barker  &  Co.,  of  London,  merchants,  that  the  said  ship,  being 
tight,  staunch,  and  strong,  and  every  way  fitted  for  the  voyage,  shall 
with  all  convenient  speed  sail  and  proceed  to  tlie  usual  loading  place ^ 
guaranteedia)  for  cargo  in  all  this  months  or  so  near  thereunto  as  she 
may  safely  get,  and  there  load  from  the  factor  of  the  said  freighters^ 
in  the  customary  manner,  a  full  and  complete  cargo  of  about  1500 
tons  of  coal,  which  the  said  merchants  bind  themselves  to  ship,  not 
exceeding  what  she  can  reasonably  stow  and  carry  over  and  above 
her  tackle,  apparel,  provisions,  and  furniture;  and,  being  so  loaded, 
shall  therewith  proceed  to  Alexandria,  Egypt,  or  so  near  thereto  as 
she  may  safely  get  (carTO  to  and  from  alongside  and  at  merchant's 
risk  and  expense)  and  deliver  the  same  on  being  paid  freight  as  fol- 
lows, 302.  per  keel  of  21  tons  and  one-fifth,  with  fifteen  guineas  gratuity, 
in  full  of  all  port-charges  and  pilotage  (the  act  of  God,  the  Queen's 
enemies,  restraints  of  princes  and  rulers,  fire,  and  all  and  every  other 
dangers  and  accidents  of  the  seaSy  rivers,  and  navigation  of  whatever  kind 
soever  during  the  said  voyage  always  excepted) ;  the  vessel  to  be  addressed 
to  the  charterers'  agents,  paying  the  one  usual  consignment  commis- 
sion of  2  per  cent.,  and  to  have  a  lien  on  cargo  for  all  freight,  dead- 
freight,  and  demurrage.  Captain  to  sign  bills  of  lading  at  any  rate 
of  freight,  *without  prejudice  to  this  charter.  Freight  to  be  r^^a^ 
paid  on  unloading  and  right  delivery  of  the  cargo,  in  cash  at  '■  ^ 
current  exchange:  125  tons  to  be  allowed  the  said  merchant  per  wea- 
ther working  day  (if  the  ship  is  not  sooner  despatched)  for  unloading, 
and  all  days  on  demurrage  over  and  above  the  said  laying  days  at  30/. 
per  day.  Penalty  for  non-performance  of  this  agreement,  estimated 
amount  of  freight.  The  brokerage  at  5  per  cent,  by  the  ship  on 
account  of  freight,  primage,  and  demurrage,  is  due,  on  signment  of 
this  agreement,  to  William  Nance."  Averment,  that  the  agreement 
in  the  second  count  mentioned  was  the  same  charter-party,  with  an 
extension  of  time  mutually  agreed  on  by  the  plaintiffs  and  the  defend- 
ant for  being  ready  for  cargo  until  the  early  part  of  November,  1868  : 
that,  at  the  time  of  the  making  the  said  charter-party  and  agreement 
in  the  first  and  second  counts  respectively  mentioned,  the  said  steamer, 
so  being  at  Newcastle  as  in  those  counts  mentioned,  was  at  a  place 
there  far  distant  from  the  usual  place  there  for  loading,  to  which  the 
said  steamer  was  to  sail  and  proceed,  and  the  said  steamer,  before 
reaching  such  usual  place,  would  necessarily  be  exposed  to  divers 
dangers  of  seas,  rivers,  and  navigation,  all  which  the  plaintiffs  and 
defendant  at  the  said  time  well  knew ;  and  the  said  voyage  in  the  said 
charter-party  mentioned  and  referred  to  was  a  voyage  from  the  plaeu 
at  Newcastle  at  which  the  said  steamer  was  at  the  time  of  making  the 
said  charter-party  and  agreement  to  the  said  usual  place  at  Newcastle 
for  loading,  and  from  thence  to  Alexandria ;  and  that  the  said  steamer, 
during  the  said  voyage,  that  is  to  say,  during  such  part  of  the  said 
voyage  as  took  place  before  the  said  steamer  sailed  or  proceeded  from 
the  said  usual  place  on  her  way  to  Alexandria,  and  after  she  had 
received  on  board  part  of  the  said  cargo,  and  before  any  breach  of 

(•)  i  f .^  to  M  to  b«  nad  J. 
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*7fi41  **^®  ^^^  charter-party  or  agreement,  was  hindered  and  pre- 
-I  vented  by  the  dangers  of  seas,  rivers,  and  navigation  then  hap- 
pening, from  receiving  and  loading  on  board,  and  from  being  ready 
to  receive  and  load  on  board,  the  residue  of  the  said  cargo,  and  was 
thereby  greatly  and  necessarily  delayed  therein,  which  were  the  sop- 
posed  breaches  of  contract  in  the  first  and  second  counts  respectively 
complained  of. 

The  plaintiffs  demurred  to  the  fourth  plea,  the  ground  of  demurrer 
stated  in  the  margin  being,  ''that,  according  to  the  true  oonstructioa 
of  the  charter-party,  the  voyage  had  not  been  commenced  at  the  time 
when  the  steamer  was  hindered  and  prevented  as  in  that  plea  men- 
tioned, and  consequently  that  the  exception  did  not  apply."    Joinder. 

H.  Lhyd  (with  whom  was  Binm),  in  support  of  the  demurrer  .(a) — 
This  was  an  absolute  guarantee  that  the  vessel  should  be  ready  to  load 
at  all  events  in  October,  or  the  beginning  of  November:  the  excep- 
♦Tfi"!  ^^^^  ^^^  ^^^  *attach  until  the  voyage  had  commenced.  Cro«r 
J  ».  Falk,  8  Q.  B.  467,  is  expressly  in  point.  There,  the  plaintiff 
and  defendants  agreed  by  charter-party  that  a  ship,  then  at  Liverpool 
of  which  the  plaintiff  was  master,  should  with  all  convenient  speed 
be  made  ready,  and  should  at  Liverpool  receive  and  load  from  the 
charterers'  agents  a  full  cargo,  and,  being  sb  loaded,  should  proceed 
to  Stettin  and  deliver  the  same,  and  so  end  the  voyage, — restraints 
of  princes,  &c.,  "during  the  said  voyage"  always  mutually  excepted; 
and  the  ship  was  to  be  loaded  at  Liverpool  without  detention;  and 
the  defendants  thereby  agreed  to  load  the  vessel  at  Liverpool  as  in 
the  charter-party  stated,  with  the  said  cargo  at  Liverpool.  On  general 
demurrer  to  an  action  assigning  for  breach  of  the  above  agreement 
that  the  defendants  did  not  load  the  ship  at  Liverpool  without  deten- 
tion, but  detained  her  at  Liverpool  an  unreasonable  time  (not  nega- 
tiving restraints  of  princes,  &c., — it  was  held  that  the  exception  as  to 
restraints  of  princes,  &c.),  was  applicable  only  after  the  ship  quitted 
Liverpool.  It  was  suggested  in  argument  there  that  "a  policy  would 
not  attach  till  the  anchor  was  weighed,  unless  it  contained  the  word 
*at'  as  well  as  'from.'"  And,  in  giving  judgment,  Lord  Denmon 
says, — "  The  voyage  could  not  begin  before  the  ship's  loading  was 
completed :  the  exception  is  confined  to  the  time  during  the  voyage." 
That  has  been  followed  by  two  oases,  viz.,  Bruce  i».  Nioolopulo,  11 
Exch.  129,t  which  questioned  it,  and  Valente  r.  Gibbs,  6  G.  B.  N.  S. 
270,  which  approved  of  it.  In  Valente  i».  Gibbs,  by  a  charter-party 
it  was  agreed  that  the  ship,  then  lying  at  Genoa,  should  sail,  *'on  or 
before  the  30th  of  July,  1856,"  to  Monte  Video  and  Lima  (with  goods 
for  third  parties),  and  thence  proceed  with  all  convenient  despatch  to 

(a)  Tbe  points  marked  for  argament  on  the  part  of  the  plaintiffs  were  as  follows : — 

<*  1.  That  tbe  gnsrantee  as  to  the  Tossel  taking  or  being  ready  for  eaigo  is  abcolate  sad 
oneonditional,  and  is  not  eontrolled  by  the  aabseqaeni  execption : 

"  2.  That  the  exception  relates  and  applies  only  to  the  carriage  and  deliTory  of  the  esrg«s 
and  not  to  tbe  loading  It  on  board,  or  at  any  rate  not  to  the  being  rtady  to  recetre  and  losd  it: 

"3.  That  the  exception  applies  and  takes  effect  only  during  the  voyagt ;  and  that,  at  tiis 
time  when  the  steamer  was  hindered  or  preTented  as  in  the  fonrth  plea  mentioned^  the  r^JH^ 
contemplated  by  the  parties  had  not  aooording  to  the  tme  eonstmetion  and  eflRwt  of  tbe  cbartcc- 
party  commenced :  see  Crow  v.  Falk,  8  Q.  B.  467  (B.  C.  L.  B.  ToL  55),  and  Valente  v,  Gibbs,  • 
C.  B.  N.  S  270  (B.  C.  L.  R.  toI.  95) : 

"4.  That,  for  the  abore  reasons,  the  foorth  plea  is  no  answer  to  the  deelarmtloa,  and  is  bad 
in  sabstanoe." 
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Callao,  where  the  master  was  to  report  his  arrival  to  the  agents  of 
*the  charterers,  by  'vhom  he  was  to  be  sent  to  the  Chincba  t^^aa 
Islands  for  a  cargo  of  guano  for  a  port  in  the  United  Kingdom.  ^ 
Thirty  days  were  to  be  allowed  to  the  charterers  for  loading  the  ship, 
and  to  the  owners  for  taking  in  certain  specified  light  freight,  and 
thirty  days  over  and  above  the  lay  days,  at  7/.  per  day ;  and  then 
came  the  following  provision, — **  Should  the  vessel  be  unnecessarily 
delayed  (U  any  other  period  of  the  voyage,  such  detention  to  be  paid  for 
by  the  party  delinquent  to  the  party  observant,  at  the  above-named 
rate  of  demurrage  or  compensation."  The  vessel  did  not  leave  Genoa 
utUU  thi  8th  of  Septemoer :  and  it  was  held  that  this  was  not  a  deten- 
tion ^*  during  the  voyage"  within  the  meaning  of  the  penalty  clause. 
Cockburn,  G.  J.,  there  says :  **  The  word  '  voyage'  has  a  well-recog- 
nised meaning,  and  has  on  various  occasions  received  a  legal  inter- 
pretation. Still,  no  doubt,  it  is  susceptible  of  a  certain  degree  of 
flexibility ;  and,  if  the  context  clearly  showed  that  it  was  intended 
by  the  parties  to  have  a  larger  meaning  than  that  which  in  common 
parlance  belongs  to  it,  we  must  so  construe  it.  But,  unless  we  can 
see  beyond  all  doubt  that  the  word  is  not  used  in  its  ordinary  sense, 
we  must  give  it  its  generally  received  signification.  I  see  nothing  in 
this  case  to  justify  us  in  holding  that  it  means  more  than  the  transit 
from  the  terminus  i  quo  to  the  terminus  ad  quem.  The  case  of  Grow 
V.  Falk,  8  Q.  B.  407  (£.  G.  L.  B.  vol.  55),  is  an  authority  in  point: 
and,  although  it  seems  to  have  been  reflected  on  by  the  Gourt  of  Ex- 
chequer in  Bruce  v.  Nicolopulo,  11  Exch.  129,t  it  was  not  necessary 
on  that  occasion  to  overrule  it,  and  I  for  one  am  not  disposed 
to  dissent  from  it."  Growder,  J.,  said :  ^*  I  incline  to  think  that 
the  voyage  here  agreed  on  is  the  voyage  which  commenced  at 
Gallao,  as  was  contended  by  Mr.  WiUe.  The  charterers  had  no 
interest  in  the  intermediate  voyages.  It  is,  however,  unnecessary  to 
*decide  that;  for,  I  think  it  is  quite  clear  upon  the  language  r^nnrr 
of  the  charter-party  that  the  voyage  did  not  in  any  sense  com-  *- 
mence  before  the  ship  left  the  port  of  Genoa ;  and  that  is  sufScient  to 
entitle  the  plaintiflT  to  judgment."  And  Willes,  J.,  said:  "The 
charter-party  contains  a  stipulation  that  the  vessel  shall  sail  from 
Genoa  on  or  before  the  80th  of  July,  1856.  When  she  sails,  the 
voyage  commences.  Before  her  departure,  no  voyage  exists  to  which 
the  penalty  could  attach.  In  Bruce  v.  Nicolopulo, — upon  which  the 
defendant  will  rely, — the  plaintiif  and  defendant  agreed  by  charter- 
party  that  the  plaintiff^s  ship  should,  after  discharging  her  outward 
cargo,  proceed  to  Galatz  or  Ibraila,  as  ordered  at  Constantinople  by 
the  charterer's  agents,  and  there  receive  a  full  cargo  of  wheat ;  and, 
being  so  loaded,  should  therewith  proceed  to  Gork  for  orders  to  dis- 
charge at  a  safe  pprt  in  the  United  Kingdom,  and  deliver  the  same 
agreeably  to  bills  of  lading,  and  so  end  the  voyage  (restraints  of 
princes  and  rulers,  the  dangers  of  the  seas,  &c.,  during  the  said  voyage, 
always  mutually  excepted).  The  vessel,  after  discharging  her  outward 
cargo,  proceeded  to  Constantinople;  and,  in  consequence  of  orders 
there  given  by  the  defendant's  agent,  the  roaster  took  the  vessel  to 
Ibraila.  Before  her  arrival  there,  a  proclamation  had  been  promul- 
gated bjr  the  Russians,  who  had  invaded  Wallachia,  prohibiting  the 
exportation  of  wheat    And  it  was  held  that  the  exception  of  the 
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mtrftints  of  prinoes,  &c.,  applied  whilst  the  vessel  was  at  Ibraila. 
The  Lord  Chief  Baron  thus  summarily  disposes  of  Crow  v.  Falk, — *'  I 
have  read  the  case  of  Grow  v.  Falk,  and  caonot  subscribe  to  it."  And 
Martin,  B.,  says:  "Assuming  the  case  of  Crow  v.  Falk  to  be  good 
law,  this  case  is  clearly  distinguishable,  because  here  the  ship  was  to 
go  to  Constantinople,  and  from  thence  to  Galatz  or  Ibraila,  as  ordered 
*7fi81  ^y  ^^^  charterer's  agents  at  ^Constantinople.    Therefore,  by 

•I  the  contract,  the  ship  was  to  be  in  one  sense  on  her  voyage 
from  the  time  of  leaving  Constantinople."  The  question  is  whether 
the  present  case  is  to  be  governed  by  Crow  v.  Falk  and  Valente  v. 
Oibos,  or  by  Bruce  v.  Nicolopulo.  The  plea  does  not  deny  that  the 
vessel  was  not  ready  within  the  time  stipulated.  It  is  admitted  that 
she  was  not  ready :  some  coals  were  put  on  board,  but  only  for  the 
purpose  of  stiffening  her,  in  order  that  she  might  safely  proceed  to 
the  spout.  The  *''  voyage"  to  which  the  exception  applies  is  that 
which  commences  on  the  vessel  breaking  ground  with  her  intended 
cargo  on  board, — like  a  voyage  insured  "from"  a  given  port  tea 
given  port.  The  object  of  the  charter-party  was,  the  conveyance  of  a 
cargo  of  coals  from  Newcastle  to  Alexandria.  [Willes,  J. — The 
charter-party  obviously  contemplates  that  there  are  dangers  to  be 
encountered  in  getting  to  the  spout:  it  excepts  a  certain  class  of 
dangers.]  At  all  events,  the  charter-party  contains  an  absolute 
guarantee  that  the  vessel  shall  be  at  the  loading  place  ready  to  receive 
cargo  during  all  the  month  of  October,  which  clearly  takes  it  out  of 
the  exception.  The  obligations  which  the  shipowner  contracts  are 
four, — 1.  That  the  ship  shall  proceed  with  all  convenient  speed  to  the 
usual  loading  place,  and  be  there  ready  to  receive  her  cargo  in  tl^ 
month  of  October, — 2.  That  she  shall  take  on  board  a  full  cargo  of 
coal, — 3.  That,  being  fully  laden,  she  shall  proceed  with  her  cargo  on 
the  voyage  contemplated, — 4.  That,  on  her  arrival  at  Alexandria,  ber 
port  of  destination,  she  will  deliver  thp  coals,  on'  payment  of  the 
stipulated  freight.  Then  comes  the  exception, — *'  The  act  of  God,  the 
Queen's  enemies,  restraints  of  princes  and  rulers,  fire,  and  all  and 
every  other  dangers  and  accidents  of  the  seas,  rivers,  and  navigation 
of  whatever  nature  or  kind  soever  during  the  said  voyage  always 
*76d1  ®^^®P^'"     *[Byles,  J. — The  coal  taken  on  board  before  the 

^  vessel  got  to  the  spout  was  part  of  the  cargo  she  was  to  carry 
,to  Alexandria?]  It  must  be  so  assumed.  [Montagus  SicrrH,  J.— 
The  words  "  with  all  convenient  speed,"  which  are  material,  form  part 
of  the  guarantee.  WiLLES,  J. — ^It  is  consistent  with  the  plea,  that  the 
damage  was  sustained  after  the  vessel  arrived  at  the  spout  The 
.breach  can  only  be  read  as  stating  what  is  necessary :  special  matter 
must  be  replied:  Butt  v.  The  Great  Western  Railway  CompanV)  11 
C.  B.  140  (E.  C.  L.  R.  vol.  73).]  That  which  is  complained  of  bero, 
is,  the  breach  of  the  first  of  the  obligations  above  mentioned.  The 
.exception  could  not  apply  to  any  time  anterior  to  the  ship'o  starting 
loaded.  The  words  **  auring  the  voyage"  are  wholly  inapplicable  to 
this  portion  of  the  risk. 
iZeu?,  contr^(a) — Two  questions    arise  here, — first,    whether  the 

(a)  The  points  marked  for  argnnent  on  the  part  of  the  defendant  were  aa  IbUowi  >-> 
**  1.  That  the  plea  bringe  the  alleged  breaeb  of  eoatraot  within  the  exeeptioa  of  the  daaf«f* 
•f  the  aeaa,  Ao^  sontained  in  the  ohartir-partj,  and  so  contains  a  completa  deleaoe : 
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words  of  tbe  exception  '*  during  the  said  voyage"  exclude  the  peril  on 
trhich  the  fourth  plea  is  founded, — secondly,  whether  the  guarantee 
that  the  vessel  shall  be  ready  at  the  spout  during  the  whole  of  r^n^TQ 
♦October  (or  the  extended  period),  altogether  takes  the  case  *■ 
out  of  the  operation  of  the  exception.  Crow  v.  Falk,  8  Q.  B.  467  (B. 
C.  L.  R.  vol.  55),  is  relied  on  to  show  that  "voyage"  means  the  period 
commencing  after  the  sailing  of  the  vessel  on  the  adventure  contem- 
plated. Neither  that  case  nor  Valente  t;.  Gibbs,  6  0.  B.  N.  S.  270  (E. 
C.  L.  R.  vol.  95),  was  intended  to  convey  any  such  notion.  In  the 
former  case,  the  voyage  could  not  in  any  sense  be  held  to  commence 
before  the  sailing  of  the  ship  from  Liverpool ;  and,  in  the  latter,  the 
detention  at  Genoa  was  a  detention  long  before  the  charter-party 
attached.  Bruce  v.  Nicolopulo,  11  Exch.  129.t  is  precisely  in  point, 
and  cannot  be  distinguished  from  this  case.  As  a  general  rule,  the 
voyage  is  the  journey  which  the  contract  requires  the  ship  to  take 
for  the  benefit  of  the  charterers.  Much  stress  is  laid  on  the  word 
"guaranteed."  It  may  import  a  condition,  but  it  does  not  exclude' 
the  application  of  the  exception.  [Willes,  J. — Who  puts  the  vessel 
on  the  "  turn-book"  under  the  Tyne  Acts  ?  (a)]   Either  party  may  do  it. 

H,  Lhyd,  in  reply. — Looking  at  the  analogy  of  cases  on  policies  of 
insurance,  the  ''  voyage"  commences  only  from  the  time  the  vessel 
breaks  ground. 

WiLLBS,  J. — I  am  of  opinion  that  our  judgment  should  be  for  the 
defendant.  The  action  is  founded  upon  a  charter-party  by  which  it 
was  agreed  that  the  ship  Smyrna,  then  at  Newcastle,  should  with  all 
convenient  speed  proceed  to  a  loading  place  so  as  to  be  ready  to 
receive  a  cargo  of  coals  in  the  month  of  October, — altered  by  a  sub- 
sequent agreement  to  the  beginning  of  November,  and  proceed  there- 
with to  Alexandria.  The  charter-part^  contained  the  usual  exceptions 
of  the  act  of  God,  the  Queen's  enemies,  ^restraints  of  princes  r^ir't'i 
and  rulers,  fire,  and  all  and  every  other  dangers  and  accidents  *- 
of  the  seas,  riversy  and  navigation  during  the  aaid  voyage.  From  the 
facts  disclosed  upon  the  record,  it  should  seem  that  the  vessel  broke 
ground  for  the  purpose  of  proceeding  to  a  usual  place  of  loading.  I 
assume  that  it  is  not  clear  from  the  pleadings  whether  she  arrived 
there  or  not ;  but  it  is  clear  that  the  vessel  did  break  ground  and  took 
some  cargo  on  board,  and  did  proceed  towards  the  place  of  loading, 
and,  if  she  did  not  arrivo  there  so  as  to  take  on  board  the  remainder 
of  her  cargo,  she  was  prevented  from  so  doing  by  a  danger  or  acci- 
dent of  the  seas,  rivers,  and  navigation.  The  question  arises  whether 
it  can  be  said  that  the  voyage  contemplated  in  the  exception  included 
the  preliminary  transit  from  the  place  in  which  the  vessel  was  at  the 
time  the  charter-party  was  made,  to  the  loading  place.    And  then 

"2.  That  cueh  exception  extends  to  •rerytblng  to  be  done  on  the  part  of  the  fhipowner 
daring  ibe  Toyage : 

"  3.  That  the  terma  of  the  eharter-party  are,  under  the  eiroamstaneei  stated  In  the  plea, 
<l«itte  consistent  with  the  Toyage  eomoBenoing  at  the  place  where  the  ressel  was  before  sailing 
to  take  In  her  eargo;  and,  as  the  plea  expresslj  alleges  the  Toyage  to  hare  eommenoed  there, 
the  exceptsd  dangers  are  shown  to  hare  oeearred  daring  the  rojage : 

*<  4.  That  the  allegations  in  the  plea  bring  the  question  as  to  the  commenoement  of  the 
▼oyage  within  the  antbority  of  Brnee  v.  Nioolopalo,  11  Exob.  129,t  rather  than  that  of  Crow  e. 
falk,  a  Q.  B.  467  (B.  0.  L.  R.  toL  bb)." 

(«)  Fee  8  *  9  Viet  e.  IxxiL 
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arises  a  second  question,  viz.  whether,  assuming  that  was  part  of  tbe 
voyage,  the  use  of  the  word  **  guaranteed"  in  the  clause  which  stipu- 
lates that  '^  the  vessel  shall  with  all  convenient  speed  proceed  to  the 
usual  loading  place,  guaranteed  for  cargo  in  all  this  month,''  shows 
that  the  parties  intended  that  the  exception  should  not  apply  to  this 
particular  case.  The  first  is  a  general  question ;  the  last  is  merely  a 
question  upon  the  construction  of  this  charter-party.  The  first  is,  in 
effect,  whether  where  a  charter-party  stipulates  that  the  vessel  shall 
proceed  to  a  particular  port  for  the  purpose  of  receiving  a  cargo,  and 
proceed  thence  to  her  port  of  destination,  the  exception  of  perils  of 
the  seas,  &c.,  applies  only  to  the  voyage  of  the  vessel  with  tne  cargo 
on  board|  or  to  the  preliminary  transit  also.  In  order  to  determine 
that  satisfactorily^  we  must  see  what  is  the  meaning  of  the  exception, 
'''  the  act  of  God,  &c.,  and  all  and  every  other  dangers  and  accidents 
*7721  ^^  ^^^  ^^^^'  rivers,  and  navigation  during  *the  said  voyage."  But 

^  for  that  stipulation,  the  shipowner  would  be  liable  for  the  con- 
sequences of  all  dangers  and  accidents  except  those  arising  by  the 
act  of  Ood.  I  presume  it  was  for  that  reason  the  exception  was  intro- 
duced. It  was  intended  to  embrace  every  case  of  accident  happening 
without  any  default  on  the  part  of  the  master  and  crew.  That  being 
so,  it  is  clear  that  the  reason  for  the  exception  applies  as  well  to  the 
preliminary  voyage  as  to  the  voyage  with  the  cargo  on  board.  When 
one  considers,  therefore,  the  origin  and  the  object  of  the  exception, 
there  can  be  no  reason  why  it  should  be  held  to  apply  to  one  part  of 
.  the  transit  rather  than  to  the  other.  In  truth,  it  comes  to  this, — was 
the  preliminary  transit  a  part  of  "  the  voyage  ?"  I  apprehend  the 
voyage  is  nothing  more  than  the  passage  of  the  vessel  on  the  transit. 
The  commencement  of  the  voyage  is  the  commencing  to  do  that  for 
which  the  shipowner  is  to  be  paid  freight.  Mr.  Lloyd  says  the  con- 
trary has  been  already  decidea  in  two  cases,  viz.  Grow  v.  Falk,  8  Q. 
B.  467  (E.  G.  L.  B.  vol.  55),  and  Valente  v.  Gibbs,  6  G.  B.  N.  &  270 
(E.  G.  L.  B.  vol.  95).  I  apprehend,  however,  that,  when  the  cases 
come  to  be  looked  at,  it  will  be  found  that  there  is  no  decision  upon 
the  point  except  the  case  of  Bruce  v,  Nicolopulo,  11  Exch.  129,t  which 
is  an  authority  against  the  present  plaintiff.  In  Grow  v.  Falk,  there 
was  no  preliminary  transit.  The  vessel  was  at  Liverpool :  and  it  was 
for  that  reason  the  Gourt  held  that  the  exception  did  not  apply  while 
the  vessel  was  at  the  port.  As  to  Valente  v.  Gibbs,  that  was  a  very 
peculiar  case.  It  was  a  claim  for  a  penalty  for  a  delay  on  the 
voyage.  All  that  the  Gourt  decided,  was,  that  delay  at  the  port  at 
which  the  vessel  then  was,  was  not  a  delay  '*  on  the  voyage"  within 
the  meaning  of  the  contract, — going  no  further  than  Crow  v.  Falk 
went.  It  is  true  that  the  Lord  Ghief  Justice  and  Growder,  J.,  expressed 
1^7731  ^°  inclination  to  hold  that  *the  voyage  did  not  begin  until  the 

-'  «,rrival  of  the  vessel  at  the  place  where  her  cargo  was  to  be 
taken  on  board :  not,  however,  on  tne  ground  that  the  taking  in  of 
9argo  was  necessary  to  constitute  a  voyage,  but  on  the  peculiar  Ian* 
guage  of  the  contract  then  under  consideration.  It  was  not  at  all  a  ded* 
sion  that  there  can  be  no  voyage  before  the  cargo  is  put  on  board. 
Then  there  is  distinct  authoritv  in  favour  of  the  plea,  in  the  case  of 
Brace  v.  Nicolopulo.  It  was  tnere  held  that  the  preliminary  voyage 
to  the  port  of  loading  was  to  be  considered  part  of  the  voyi^  within 
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the  contract.  That  is  a  decision  which  is  precisely  in  point,  and,  aff 
it  seems  to  me,  in  accordance  with  the  good  sense  of  the  matter.  It 
appears  to  me,  therefore,  that  the  owner  has  made  a  stipulation  that 
he  is  not  to  be  responsible  for  delay  caused  by  a  peril  of  the  seas, 
risers,  or  navigation  whilst  the  vessel  is  proceeding  to  the  place  of: 
loading,  subject  to  the  construction  to  be  put  upon  the  word  "guar- 
anteed." I  am  not  aware  that  that  word  has  any  technical  meanings 
except  in  the  case  of  a  guarantee  for  the  debt  or  default  of  another; 
As  oised  in  this  charter-party,  it  means  no  more  than  a  contract  or 
engagement  on  the  part  of  the  owner  that  the  vessel  shall  be  ready  at 
the  loading  place  to  receive  her  cargo  within  the  stipulated  time, 
unless  prevented  by  an  accident  happening  frcm  a  peril  of  the  sea 
without  any  default  on  his  part ;  and  that,  if  the  vessel  is  not  so  ready, 
the  other  party  may  treat  it  as  a  warranty,  and  throw  up  the  charter- 
party.  I  entirely  adopt  the  argument  of  Mr.  Bew,  that  **  guaranteed" 
IS  to  be  taken  with  the  exception, — that  it  means  guaranteed,  subject 
to  the  defendant  not  being  prevented  by  the  excepted  perils.  I  am 
therefore  of  opinion  that  the  plea  is  good  and  an  answer  to  the  action.' 

Byles,  J. — I  am  of  the  same  opinion.  The  question  *is,  rv^^i 
what  was  meant  by  the  words  ''the  act  of  God,  the  Queen's  ^ 
enemies,  restraints  of  princes  and  rulers,  fire,  and  all  and  every  other 
dangers  and  accidents  of  the  seas,  rivers,  and  navigation,  of  whatever 
nature  and  kind  soever  during  the  said  voyage  always  excepted." 
Voyage  means  ''  passage  by  water  from  one  port  or  place  to  another 
port  or  plaoe."(a)  That  definition  assists  us  but  little  in  arriving  at 
the  true  construction  of  this  instrument.  The  plea  informs  us,  that, 
at  the  time  of  the  making  of  the  charter-party,  the  said  steamer,  so 
being  at  Newcastle,  was  at  a  place  there  far  distant  from  the  usual 
place  there  for  loading  to  which  she  was  to  sail  and  proceed :  and  it 
adds, — '*  and  the  said  steamer,  before  reaching  such  usual  place,  would 
necessarily  be  exposed  to  divers  dangers  of  seas,  rivers,  and  naviga- 
tion, all  oi  which  the  plaintifis  and  defendant  at  the  time  well  knew." 
They  must,  therefore,  be  taken  to  have  contemplated  those  facts  at  the 
time  of  making  the  charter-party.  The  shipowner  engages  that  the 
ship  shall  with  all  convenient  speed  sail  and  proceed  to  a  usual  loadr 
ing  place.  She  was  bound  to  proceed  to  that  destination,  to  face 
that  danger.  Further,  the  charter-party  provides  that  the  ship,  being 
tight,  staunch,  and  strong,  and  every  way  fitted  for  the  voyage,  shall 
sail  and  proceed,  Ac.  She  is  to  be  tight^  staunch,  and  strong  when 
she  begins  the  former  part  of  the  transit.  Looking  at  the  place  where 
the  word  ''  voyage"  is  first  mentioned,  it  must  necessarily  include  the 
previous  portion  of  the  transit,  from  the  place  where  the  vessel  was  at 
the  time  to  the  loading  place.  **Sail"  is  certainly  a  very  strong 
expression.  In  insurance  cases  it  is  almost  a  technical  word:  it 
means  **  start  on  the  voyage."  Willes,  J.,  in  Valente  v.  Gibbs,  says, — 
"  When  the  *vessel  sails,  the  voyage  commences."  I  have  no  r«<7g5 
hesitation  in  saying  that  I  think  the  plea  good.  I  quite  concur  ^ 
with  my  Brother  Willes  that  a  guarantee,  like  any  other  contract, 
may  be  either  absolute  or  conditional. 

Montagus  Smith,  J. — I  am  of  the  same  opinion.    It  seems  to  me, 

(a)  Sm  Webster*!  Dictiooftry  and  Jobntoa'f  Pietionary.    See  alio  the  ease  of  Qether  «• 
Capper,  16  0.  B  6M  (S.  C.  L.  R.  toL  80). 
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ihati  under  this  charter-party,  the  voyage  of  the  Smyrna  commenced 
when  she  sailed  from  the  place  where  she  was  at  the  time  the  charter- 
party  was  entered  into.    She  was  bound  to  make  that  voyage  with 
all  convenient  speed.    The  place  whence  she  started  was  the  terminus 
k  quo  for  the  performance  of  the  voyage  mentioned  in  the  charter- 
party.    Then,  does  the  exception  apply  to  that  voyage  7    The  vessel 
18  at  a  distance  from  the  loading  place,  and  she  is  to  encoanter  perils 
and  dangers  of  the  seas,  &c.,  in  proceeding  thither.    Why  should  not 
the  exception  attach  to  the  commencement  as  well  as  to  the  rest  of  the 
voyage  ?     I  think  the  fair  meaning  and  intention  of  the  parties  was, 
that  It  should  apply  to  the  whole.    As  far  as  authority  goes,  the 
decisions  seem  to  me  to  be  in  favour  of  the  view  we  are  now  taking. 
In  Crow  V.  Falk,  8  Q.  B.  467  (E.  C.  L.  B.  vol.  65),  this  question  did 
not  arise.    Lord  Denman  there  says:  "The  words  of  the  charter- 
party  and  declaration  are  perfectly  clear.    The  end  of  the  voyage  is 
expressly  marked  out :  the  beginning  is  not :  but  the  voyage  could 
not  begin  before  the  ship's  loading  was  completed.    The  exception  is 
confined  to  the  time  during  the  voyage ;  ana  the  breach  takes  place 
before  it  begins."     In  that  particular  case,  the  vessel  never  oould  sail 
until  the  goods  were  put  on  board.    I  do  not  think  any  argument  is 
to  be  derived  from  the  way  in  which  policies  of  insurance  are  framed. 
They  necessarily  vary  with  the  circumstances  of  each  particular  case. 
Construing  this  charter-party  with  the  surrounding  circumstances,  I 
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can  come  to  no  other  ^conclusion  than  that  the  exception 


was  intended  to  apply.  I  also  agree  with  my  Brother  Willes 
as  to  the  guarantee.  I  think  the  exception  applies  to  that  as  well  as 
to  the  rest  of  the  charter-party.  It  was  to  cover  perils  which  neither 
party  could  foresee.  Judgment  for  the  defendant 
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The  dofandant  held  premise!  under  a  lease,  with  a  eoTenant  to  keep  and  yield  then  np  is 
repair.  At  the  expiration  of  the  lease,  at  Christmas,  1863,  the  premises  were  dilapidated  ts  si 
amonnt  fixed  hy  the  Jary  at  22L  The  plaintiff  (the  rerersioner)  had  before  this  time  nsdes 
Terbal  agreement  with  a  third  person  to  grant  him  a  lease  for  a  long  tarm,  and  he  at  mc* 
proceeded  to  pall  down  the  premisea : — Held,  that  the  plaintiff  was  notwithstanding  entilM  t« 
reooyer  substantial  damages. 

This  was  an  action  brought  to  recover  damages  for  breach  of 
covenants  in  a  lease,  to  repair  and  to  yield  up  in  repair  a  messnage 
and  premises  No.  24,  Savage  Gardens,  in  the  city  of  London,  together 
with  certain  fixtures  therein. 

At  the  trial  before  Willes,  J.,  at  the  sittings  in  London  after  last 
Michaelmas  Term,  the  following  facts  were  agreed  to  by  the  respec- 
tive counsel  i^— 

The  lease  was  for  twenty-one  years  from  the  25th  of  December, 
1842,  and  expired  on  the  25th  of  December,  1863 :  the  rent  payable 
thereunder  was  1797.  per  annum.  At  the  making  of  this  lease,  the 
premises  were  about  a  century  old. 

The  plaintiff  is  interested  in  one-fifth  of  the  reversion  ;  and  the  de- 
fendant became  assignee  of  the  term  in  1847,  and  continued  in  posses- 
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sion  of  the  premises  up  to  the  end  of  the  term.    The  defendant  gave 
up  possession  at  the  end  of  the  lease. 

For  a  eonsiderable  period  before  and  at  the  expiration  of  the  lease 
the  premises  were  out  of  repair.     The  ^amount  required  to  put  r*^^^ 
them  into  repair  conformably  with  the  covenant,  was  estimated  ^ 
at  and  was  to  be  taken  to  be  130/. 

By  letter  dated  the  1st  of  June,  1863,  addressed  to  their  solicitor, 
the  defendant  made  an  offer  to  the  reversioners  for  a  new  lease.  This 
letter  was  as  follows: — 

"  16,  London  Street,  Fenohurch  Street, 

"June  1st,  1863. 
"  24,  Savage  Gardens. 

"  Dear  Sir, — We  are  instructed  by  our  clients,  Messrs.  Morgan, 
Brothers,  the  tenants  of  the  above  premises,  to  make  the  following 
proposal  to  you,  viz.  They  will  be  willing,  on  the  expiration  of  their 
present  tenancy,  on  the  25th  of  December  next,  to  repair  the  premises 
pursuant  to  the  covenant  in  the  present  lease,  and  to  take  a  fresh 
lease  of  the  premises  as  they  now  enjoy  them,  for  twenty-one  years 
from  the  26th  of  December  next,  at  a  rental  of  250Z.  per  annum.  The 
fresh  lease  to  contain  the  same  covenants  as  the  existing  one.  But, 
if  this  proposal  is  entertained,  it  must  be  carried  out  at  once,  or  oui 
clients  must  be  driven  to  seek  other  premises,  in  consequence  of  the 
nature  of  their  businesa  "  Wbioht  &  BoNNSR.'' 

This  ofier  was  not  accepted. 

Before  the  expiration  of  the  lease,  Messrs.  Myers,  the  builders,  of 
liambeth,  became  the  owners  of  one-fifth  of  the  said  reversion.  Some 
time  before  the  expiration  of  the  lease,  it  was  agreed  between  Messrs. 
Myers  and  the  reversioners  (the  plaintiff  being  one  of  them)  that  the 
premises  should  be  pulled  down,  and  a  new  lease  of  the  ground 
granted  to  Messrs.  Myers,  at  a  rent  of  300^  a  year  from  the  25th  of 
December,  1863,  and  that  .they  should  lay  out  about  4000!.  in  the 
erection  of  new  buildings  upon  it. 

*Upon  this  the  Messrs.  Myers  entered  into  possession  on  the   r«7'»o 
26th  of  December,  1863,  ahd  in  January,  1864,  commenced   ^ 
pulling  down  the  old  premises ;  and  they  were  wholly  demolished  by 
the  following  June. 

The  said  agreement  between  Messrs.  Myers  and  the  reversioners 
was  reduced  into  writing  on  the  21st  of  March,  1864,  and  a  lease  has 
since  been  prepared  in  compliance  with  it.  The  agreement  was  put  in. 

The  condition  in  which  the  premises  would  be  at  the  expiration 
of  the  lease  formid  no  ingredient  one  way  or  the  other  in  the  Messrs. 
Myers's  calculation,  in  making  their  aforesaid  bargain. 

It  was  admitted  by  the  plaintiff'  that  the  amount  paid  into  Court 
was  sufficient  to  cover  the  plaintiff's  share  of  the  value  of  the  fixtures 
mentioned  in  the  declaration  and  nominal  damages  for  the  breach  of 
the  covenants  to  repair  and  yield  up  in  repair:  and  it  was  admitted, 
that,  if  the  plaintiff*  was  entitled  to  more  than  nominal  damages  in 
respect  of  the  covenant  to  repair,  he  was  entitled  to  a  verdict  for  22/. : 
if  not,  the  verdict  was  to  be  entered  for  the  defendant. 

Hftddleaton,  Q.  C,  in  Hilary  Term  last,  obtained  a  rule  nisi  accord- 
ingly. 

QMalley,  Q.  C,  and  HoU  now  showed  cause. — It  is  not  fouud  on 
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the  notes  that  the  plaintiff  was  not  influenced  in  the  bargain  he  made 
with  Messrs.  Myers  &  Son  by  the  dilapidated  state  oF  the  premises. 
Whatever  might  have  been  the  equities  of  the  Messrs.  Myers, 
the  plaintiff  had  the  legal  title  to  the  premises  at  the  time  the 
cause  of  action  accrued,  and  they  were  by  reason  of  their  dilapi- 
dated condition  of  less  value  to  him  fhan  they  would  have  heea 
if  the  defendant  had  performed  hi*,  contract,  by  the  sum  of 
22^.  If  the  plaintiff  had  on  the  25th  of  December,  1868,  a  vested 
*77dl   *^igh^  of  action  for  substantial  damages,  no  subsequent  act  of 

-'  his  in  relation  to  the  premises  could  entitle  the  defendant  to 
say  the  damage  should  be  nominal  only.  [Btlbs,  J. — Here,  the 
contingency  was  reduced  to  a  certainty  before  action  brought.]  Would 
it  be  any  answer  to  a  landlord's  claim  for  non-repair,  that  the  next 
tenant  agreed  to  pay  the  same  rent  notwithstanding  the  dilapidations  7 
There  is  no  authority  directly  in  point :  but  the  principle  seems  clear 
enough.  In  Clow  v.  Brogden,  2  M.  &  G.  89  (E.  0.  L.  B.  vol.  40),  2 
Scott  N.  B.  802,  under  circumstances  very  like  these^  the  plaintiff 
was  held  entitled  to  substantial  damages.  Tindal,  G.  J.,  says :  *'  I  see 
no  reason  why  the  plainti&  should  not  recover  in  this  action  the  sum 
of  292.,  the  amount  agreed  upon  as  the  damages  for  the  dilapidations 
caused  by  the  breach  of  the  covenant  to  repair  entered  into  by  the 
defendants.  The  answer  set  up,  is,  that  the  plaintifGs  have  sustained 
no  actual  damage,  because  (partly,  at  leasts  by  the  default  of  the  de- 
fendants) the  term  in  the  premises  has  been  determined.  I  think 
that  it  does  not  lie  in  the  mouths  of  the  defendants  to  make  such  an 
objection."  In  Smith  v.  Peat,  9  Exch.  161,t  in  an  action  by  a  lessee 
against  an  assignee  for  damage  sustained  by  the  former  in  conseqaeooe 
of  the  neglect  of  the  latter,  while  he  continued  assignee,  to  repair  the 
premises,  pursuant  to  a  covenant  in  the  lease,  it  appeared  that,  in 
June,  1848,  the  plaintiff  assigned  the  lease  to  the  defendant;  in  Octo- 
ber, 1851,  the  defendant  assigned  the  lea3e  to  T. ;  and  in  June,  1852, 
T.  assigned  the  lease  to  H.,  who  in  August,  1852,  surrendered  it  to 
the  ground-landlord :  it  was  proved,  that,  in  July,  1852,  the  premises 
were  dilapidated,  but  there  was  no  evidence  of  their  state  at  any  prior 
time :  and  it  was  held  that  the  plaintiff  was  entitled  to  recover  from 
the  defendant  substantial,  and  not  merely  nominal  damages.  "  Where,^^ 
*7801   ^^.^  *Parke,  B.,  ^'  there  is  a  covenant  to  repair,  the  lessor  has 

-I  a  right  to  have  the  premises  in  good  repair ;  and,  according  to 
Lord  Holt, — Vivian  v.  Champion,  2  Lord  Baym.  1125, 1  Salk.  141,— 
the  measure  of  damage  is,  the  sum  of  money  req<uired  to  be  expended 
in  putting  the  premises  in  repair.  That  doctrine,  however,  has  not 
been  adopted  in  modern  cases.  In  Doe  d.  The  Trustees  of  the 
Schools,  &c.,  of  Worcester  v.  Bowlands,  9  C.  &  P.  784  (E.  C.  L  R. 
vol.  88),  my  Brother  Coleridge  ruled  that  the  true  measure  of  damage 
is,  the  amount  to  which  the  reversion  is  injured  by  the  premises  being 
out  of  repair."  In  Nixon  v.  Denham,  1  Irish  Law  Bep.  100,  in  cove- 
nant for  suffering  premises  to  be  out  of  repair  during  the  continuance 
of  the  term,  it  was  held  to  be  no  objection  to  a  verdict  giving  foil 
damages  for  the  injury  which  the  property  suffered,  that  uie  defend- 
ant was  lessee  in  a  lease  for  lives  containing  a  covenant  for  perpetual 
renewal  on  the  part  of  the  lessor.  The  real  question  is,  what  is  the 
amount  of  injury  which  the  defenciint's  breach  of  covenant  has 
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inflicted  upon  the  reversioner.  What  otber  measure  can  there  be 
than  the  value  of  the  dilapidations?  [Btlbs,  J. — It  may  be  that 
competitors  were  kept  out  of  the  market  by  the  condition  of  the  pre- 
mises.] Just  so.  In  Davies  v.  Underwood,  2  Hurlst.  k  N.  570,t  the 
defendant,  an  under-lessee,  who  had  covenanted  with  the  plaintiff,  his 
lessor,  to  keep,  and  at  the  expiration  or  other  sooner  determination 
of  the  term  to  leave  and  deliver  up  the  premises  in  repair,  allowed 
them  to  become  out  of  repair.  While  they  remained  in  this  condi- 
tion, the  plaintiff  having  committed  a  forfeiture  by  non-payment  of 
rent,  the  superior  landlord  brought  ejectment,  and  evicteci  the  plain- 
tiff and  defendant:  and  it  was  held  that  the  plaintiff  was  entitled  to 
recover  against  the  defendant  substantial  damages  for  the  non-repair 
of  the  premises. 

♦JTwcWfeton,  Q.  C,  and  BeasUy,  in  support  of  the  rule. — The  r*7oi 
defendant's  term  being  about  to  expire,  he  writes  to  the  plain-  ^ 
tiff,  offering  to  put  the  premises  in  repair,  and  take  a  renewed  lease, 
at  an  increased  rent.  The  plaintiff,  having  already  made  a  bargain 
with  Messrs.  Myers  k  Son  upon  more  advantageous  terms,  rejects  the 
offer :  and  now,  when  the  prostration  of  the  premises  has  rendered  the 
defendant's  breach  of  contract  unimportant  to  him,  he  sues  for  dilapi- 
dations. At  the  time  the  action  was  brought,  the  plaintiff  was  in  no 
respect  a  sufferer  from  the  breach  of  the  defendant's  covenant  to 
repair.  The  object  of  damages  in  all  these  cases,  is,  to  enforce  the 
performance  of  the  covenant.  This  is  the  view  taken  by  Watson,  B., 
in  Davies  v.  Underwood,  2  Hurlst.  &  N.  STO.f  "  The  great  object,'* 
he  says,  "  of  a  covenant  of  this  sort,  is,  not  to  put  money  into  the 

f>ockets  of  a  lessor,  but  to  enforce  the  performance  of  the  acts  stipu- 
ated  for."  Where,  as  here,  the  lessor  contemplates  the  destruction 
of  the  premises,  he  can  have  sustained  no  suostantial  injury  from 
their  non-repair.  In  Marriott  t;.  Cotton,  2  Carr.  &  K.  658  (E.  C.  L.  R. 
vol.  61),  it  was  held,  that,  where  a  tenant  for  years  agrees  to  keep  the 
premises  in  repair  during  the  tenancy,  and  before  the  expiration  of 
the  term,  an  action  is  brought  against  him  for  breach  of  this  agree- 
ment, the  plaintiff  is  entitled  to  recover  nominal  damages  only  .(a) 
The  verdict  therefore  should  be  entered  for  the  defendant,  the 
damages  really  sustained  having  been  sufficiently  compensated  by  the 
1«.  paid  into  Court. 

Erlb,  C.  J. — I  am  of  opinion  that  this  rule  should  be  discharged. 
The  action  is  brought  by  the  plaintiff  *as  lessor,  against  the  r*7oo 
defendant,  who  had  been  tenant  of  premises  under  a  lease,  for  '- 
the  breach  of  a  covenant  to  keep  and  to  leave  the  demised  premises  in 
repair.  It  appeared  that  at  the  expiration  of  the  lease  the  premises 
were  out  of  repair,  and  that  the  sum  which  would  be  required  to  put 
them  in  repair  in  conformity  with  the  covenant  would  be  about  110/. 
The  plaintiff  was  interestea  in  one- fifth  of  the  reversion.  Ordinarily 
speaking,  where  there  has  been  a  breach  of  contract,  the  covenantee 
is  entitled  to  recover  such  an  amount  of  damages  as  would  place  him 
as  nearly  as  possible  in  the  same  position  as  he  would  have  been  in 
if  the  covenant  had  been  performed.  That  in  this  case  is  agreed  to 
be  222.     Why,  then,  should  not  the  defendant  pay  that  sum?    He 

(a)  The  propriety  of  thii  decision  ii  qaestiooed,  ftod,  it  soemi,  JaiUy,  in  MMnamaim  v.  Vin- 
Mnt,  t  Irish  Ch.  iL  481,  and  Beil  v.  Hayded,  9  Irish  Com.  L.  B.  801. 
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saya  he  offered  to  take  the  premises  of  the  plaintiff  for  a  renewed 
term,  but  that  the  plaintiff  declined  to  accept  his  offer.  This  the 
plaintiff  had  a  perfect  right  to  do.  Then  he  says  there  was  a  very 
advantageous  proposal  on  the  part  of  Messrs.  Myers  under  which  the 
premises  were  to  be  pulled  down,  and  therefore  no  damage  could  have 
resulted  to  the  plaintiff  from  their  dilapidated  state.  But,  in  the  first 
place,  it  is  to  be  observed  that  that  merely  lay  in  proposal :  it  was  a 
mere  oral  agreement.  And,  if  it  had  been  a  complete  and  absolute 
binding  contract,  that  was  not  a  matter  that  I  should  have  directed 
the  jury  to  take  into  their  condderation  in  estimating  the  damagea 
I  should  not  have  excluded  it;  but  it  certainly  is  not  a  matter  which 
It  was  obligatory  on  them  to  look  at  when  meaauring  the  loss  the 
plaintiff  had  sustained  by  reason  of  the  defendant's  breach  of  covenant. 
That  being  so,  the  only  question  is  whether  the  learned  Judge  was 
bound  in  point  of  law  to  direct  the  jury  to  find  for  the  plaintiff  with 
nominal  damages  only.  My  answer  is,  that  he  clearly  was  not  And 
it  is  agreed,  that,  if  the  plaintiff  is  entitled  to  more  than  nominal 
*7831  *^^°^S^^9  ^^  ^  entitled  to  the  sum  above  mentioned.  If 
^  before  the  cause  of  action  accrned,  and  during  the  term,  the 
plaintiff  had  entered  into  a  binding  agreement  to  assign  the  reversion 
to  Messrs.  Myers,  that  would  have  more  material :  and  I  do  not  say 
what  I  should  have  laid  down  for  the  guidance  of  the  jury  in  that 
case.     But  that  is  not  the  case  now  before  us. 

Byles,  J. — I  am  of  the  same  opinion.  As  I  read  the  statement  of 
facts,  I  conclude  that  the  agreement  made  before  the  expiration  of 
the  defendant's  term  was  not  reduced  into  writing  until  after  its  ex- 
piration. That  being  so,  and  nothing  having  been  done  under  the  parol 
agreement  at  the  time  the  cause  of  action  accrued,  and  no  obligation 
legal  or  equitable  attaching  to  either  of  the  parties  to  it,  it  seems  to 
me  that  the  plaintiff  was  entitled  to  sue  the  defendant  for  the  full 
amount  of  the  damage  arising  from  the  breach  of  his  covenant  to 
repair.  It  is  true  the  plaintiff  has  since  parted  with  the  reversion : 
but  he  still  may  have  sustained  damage  from  the  non-repair  of  the 
premises.  It  may  be  that  they  sold  for  a  less  sum  in  consequence  of 
their  dilapidated  condition,  or  the  plaintiff  had  a  narrower  market 
If  the  plaintiff  once  had  a  vested  right  to  recover  substantial  damages, 
I  do  not  see  how  we  can  deprive  him  of  that  right.  In  all  cases  of 
this  sort,  the  correct  direction  to  the  jury,  as  it  seems  to  me,  is,  not 
that  they  ought  to  give  only  nominal  damages,  but  that  they  are  not 
bound  to  give  more  tlian  nominal  damages.  Being  unable  to  say  that 
the  jury  might  not  give  substantial  damages,  I  think  it  is  impossible 
for  us  to  interfere. 

Keating,  J. — I  am  of  the  same  opinion.  The  defendant's  term 
expired  at  Christmas,  1863.  The  agreement  with  Messrs.  Myers  was 
not  put  into  a  shape  in  which  it  was  capable  of  being  enforced  until 
*7841  ^^^  *month  of  March  following.  If  an  action  had  been  brought 
^  against  the  defendant  for  a  breach  of  covenant  between  those 
two  periods,  could  it  have  been  said  that  the  plaintiff  was  not  entitled 
to  recover  substantial  damages?  If  not,  what  happened  subsequently 
clearly  could  not  deprive  the  plaintiff  of  that  right.  If  even  a  binding 
agreement  had  been  entered  into  with  Messrs.  Myers  before  the 
expiration  of  the  term,  I  share  in  the  doubt  expressed  by  my  Lord 


COMMON  BENCH  REPORTS.    (18  J.  SCOTT.    N.  S.)        784 

"vrbetber  that  wonld  have  made  anj  difference.    It  is  not  necessary  to 
decide  that  upon  the  present  occasion. 

MoNTAGUK  Smith,  J. — I  am  of  the  same  opinion.  The  premises 
being  out  of  repair  at  the  termination  of  the  lease,  the  plaintiff  had 
an  undoubted  right  to  maintain  an  action.  The  ordinary  damages 
would  be  the  amount  which  would  be  necessary  to  put  them  in  a 
proper  state  of  repair.  The  right  to  damages  having  accrued  on  the 
determination  of  the  term,  the  lessor's  intention  to  pull  down  the 
premises  would  not  in  the  least  affect  his  right  to  sue  for  full  damages. 
But  it  is  said  that  the  agreement  entered  into  with  Messrs.  Myers 
before  the  defendant's  term  came  to  an  end  shows  that  the  plaintiff 
sustained  no  more  than  nominal  damages  by  the  defendant's  breach 
of  covenant.  But  it  seems  that  there  was  no  binding  agreement  at 
all  with  Messrs.  Myers  until  three  months  after  the  expiration  of  the 
lease.  The  foundation,  therefore,  of  that  objection  fails.  If  there  had 
been  a  binding  agreement,  I  doubt  whether  that  would  at  all  have 
interfered  with  the  plaintiff's  right.  I  cannot  see  how  that  should 
operate  in  law  or  good  sense  as  an  estoppel*  It  was  a  question  for 
the  jury :  and  I  cannot  see  anything  which  ought  to  prevent  the 
plaintiff  from  recovering  suoh  damages  as  would  ordinarily  be 
recoverable.  Bule  discharged. 


♦SCRIVENER  and  Another  v.  PASK.    April  20.     [*786 

Tbe  mare  •mploymant  of  ah  arcbiteet  to  prepftro  pluia  sod  a  fpoeifioatioa  for  a  booM,  and  to 
procure  a  builder  to  erect  it,  does  not  render  tbe  emplojer  reiponaible  for  the  aoonracy  of  the 
biU  of  qoantitiea  furnished  hj  such  architect  to  the  builder. 

The  first  count  of  the  declaration  was  for  money  payable  by  the 
defendant  to  the  plaintiffs  for  goods  sold  and  delivered,  work  and 
labour  and  materials,  and  money  found  due  upon  accounts  stated. 

The  second  count  stated,  that,  before  and  at  the  time  of  the  making 
of  the  promise  by  the  defendant  thereinafter  mentioned,  the  defendant 
was  about  to  cause  to  be  erected  a  villa,  and  had  caused  to  be  made 
certain  plans  and  specifications  of  the  work  to  be  done  and  of  the 
materials  to  be  provided  for  the  erection  of  the  said  villa,  and  had 
invited  the  plaintiffs  to  make  a  tender  for  a  contract  with  tbe  defend- 
ant for  the  plaintiffs'  erecting  the  same  for  reward  to  them  in  that 
bebalf,  and  the  defendant  had  caused  to  be  taken  out  certain  quanti- 
ties as  and  for  the  quantities  of  the  work  to  be  done  and  of  th^  mate- 
rials to  be  provided  for  tbe  erection  of  tbe  said  villa  according  to  the 
said  plans  and  specifications,  and  had  furnished  a  bill  of  the  said 
quantities  to  the  plaintiffii,  in  order  that  they  might  make  a  tender  to 
the  defendant  to  contract  with  him  for  the  doing  of  the  work  and  pro- 
riding  the  materials  for  the  erection  of  tbe  said  villa,  and  for  erecting 
the  same  at  a  price  to  be  named  by  the  plaintifib  by  such  tender ;  and 
that,  in  consideration  that  the  plaintiffs  would  make  such  tender,  the 
defendant  guaranteed  and  promised  the  plaintiffs,  that,  if  such  tender 
should  be  accepted  by  the  defendant,  and  a  contract  should  be  entered 
into  by  and  between  the  plaintifls  and  the  defendant  for  the  doing  of 
the  said  work  and  providing  the  said  materials,  and  for  the  erection 
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of  the  said  yilla  by  the  plaintiffs,  the  said  quantities  represented 
^TSBl  ^^^  would  represent  the  true  *and  correct  quantities  of  the 
-'  work  to  be  done  and  of  the  materials  to  be  provided  for  the 
erection  of  the  said  villa  according  to  such  plans  ana  specifications: 
Averment,  that  the  plaintifis,  confiding  in  the  defendant's  said  goa- 
Grantee  and  promise,  made  an  estimate  of,  and  delivered  to  the  defend* 
ant  a  tender  for,  the  plain tifts'  doing  the  said  work  and  providing  the 
said  materials,  and  for  the  erection  by  them  of  the  said  villa,  at  and 
for  a  certain  price  named  therein,  and  the  same  was  founded  on  the 
said  bill  of  the  said  quantities  so  delivered  to  them  by  the  defendant; 
and  their  said  tender  was  accepted  by  the  said  defendant,  and  a  con- 
tract was  entered  into  by  and  between  the  plaintifis  and  the  defendant, 
for  the  erection  of  the  said  villa  by  the  plaintiflb  for  the  defendant 
according  to  the  said  plans  and  specifications,  for  a  certain  price ;  and 
all  conditions  were  performed,  and  all  things  happened,  and  all  times 
elapsed  necessary  to  entitle  the  plaintifb  to  have  a  performance  by  the 
defendant  of  his  said  guarantee  and  promise,  and  to  maintain  this 
action  for  the  breach  thereof  by  the  defendant  as  thereinafter  alleged : 
Yet  the  said  bill  of  the  said  quantities  delivered  by  the  defendant  to 
the  plaintifib  did  not  represent  the  true  and  correct  quantities  of  the 
work  to  be  done,  and  of  the  materials  to  be  provided  for  the  erection 
of  the  said  villa  according  to  the  said  plans  and  specifications;  where- 
by the  plaintiffs'  said  estimate  and  tender,  and  the  said  contract,  were 
made  and  entered  into  by  the  plaintifis  for  a  lower  price  for  the  plain- 
tiffs' erecting  the  said  villa  than  they  would  otherwise  have  been, 
and  the  plaintifis  had  sustained  much  loss  and  damage,  and  had 
incurred  further  great  expense  in  providing  under  the  said  contract 
work  and  materials  required  for  the  erection  of  the  said  villa  accord- 
ing to  the  said  plans  and  specifications,  which  were  not  set  oat  or 

*7871  ^^^  ^^  ^^®  ^^  ^^^'  ^^  ^^®  ^^^  quantities  *of  work  and  mate- 
-'  rials  so  delivered  by  the  defendant  to  the  plaintiffs,  and  the 
plaintifis  had  been  and  were  by  means  of  the  premises  otherwise 
injured :  Claim,  600^ 

To  the  first  count,  except  as  to  210Z.  7«.,  the  defendant  pleaded,— 
first,  never  indebted, — secondly,  payment  before  action, — ^and  thirdly, 
as  to  the  2102.  7«.,  payment  into  Court.  He  also  pleaded  to  the  special 
count, — fourthly,  that  he  did  not  guaranty  and  promise  as  alleged,— 
fifthlv,  that  he  bad  not  caused  to  be  taken  out  certain  quantities  as 
and  for  the  quantities  of  the  work  to  be  done  and  of  the  materials  to 
be  provided  for  the  erection  of  the  said  villa,  and  had  not  furnished  a 
bill  of  the  said  quantities  to  the  plaintifb, — sixthly,  a  denial  of  the 
breach  and  every  part  thereof.    Issue. 

The  cause  was  tried  before  Byles,  J.,  at  the  sittings  in  Middlesex 
after  last  Hilary  Term.  The  facts  were  as  follows : — The  defendant, 
being  desirous  of  erecting  a  villa  residence  in  the  neighbourhood  of 
Twickenham,  employed  one  Paice,  an  architect,  to  prepare  the  neces- 
sary plans  and  specification,  and  to  procure  a  builder  to  do  the  work. 
The  plans  and  specification  were  accordingly  prepared  by  Paice.  who 
put  himself  in  communication  with  the  plainti£&,  who  are  oonsiderable 
Duilders  carrying  on  business  in  Fitzroy  Road,  Begent's  Park ;  and  in 
the  result  the  following  agreement  was  entered  into  between  the  par- 
ties on  the  16th  of  April,  1864 :— 
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^*  Whereas,  in  consideratioii  of  the  sum  of  4407.,  the  said  W.  Scri- 
vener and  B.  White,  or  their  heirs,  executors,  administrators,  or 
assigns,  agree  and  covenant  oo  his  or  their  part  to  execute  the  neces- 
sary works  in  erecting  and  completing  a  awelling-house  and  certain 
fencing  on  plot  52  on  the  St.  Margaret's  estate,  Twickenham,  in  the 
county  of  Middlesex,  according  to  ^drawings,  specification,  r«7oo 
and  conditions  of  contract,  and  under  and  to  the  satisfiustion  '* 
of  the  said  William  Paice.  The  said  James  Pask,  or  his  executors, 
administrators,  heirs,  or  assigns,  agree  and  covenant  on  his  or  their 
part  to  pay  unto  the  said  W.  Scrivener  and  B.  White  the  above  men- 
tioned sum  of  4402.  according  to  the  terms  set  forth  in  the  said  condi- 
tions of  contract.  And,  lastly,  the  said  William  Paice  on  his  part 
agrees  to  inspect  and  superintend  the  works  while  in  progress ;  also 
to  furnidh  detail  drawings,  certify  the  payment  of  advances,  and  to 
the  actual  completion  of  the  works  according  to  the  conditions  of 
contract." 

The  conditions  of  contract  were  in  substance  as  follows : — 

**  The  contractor  is  to  find  all  the  materials,  labour,  scafiblding, 
tackle,  carriage,  water,  and  everything  necessary  for  the  proper  per- 
formance and  due  execution  and  completion  of  the  works  aescribed  in 
the  specification  and  the  plans  therein  referred  to,  and  whatever  is 
expressed,  set  forth,  or  implied  therein.  The  wh9le  of  the  works  are 
to  be  done  with  the  best  materials,  and  in  the  most  workman-like 
manner,  to  the  entire  satisfaction  of  Mr.  William  Paice,  the  architect. 
*  *  *  The  contractor  is  to  perform  all  the  works  specified  herein, 
and  to  complete  the  same  to  the  satisfaction  of  the  architect :  and, 
should  anything  be  omitted  to  be  specified  therein  which  by  the 
nature  of  the  works,  or  in  the  opinion  of  the  architect,  should  clearly 
have  been  intended  to  be  performed  in  order  to  the  full  completion  of 
the  same,  the  contractor  is  to  perform  the  same,  and  no  allowance 
whatever  is  to  be  made  for  so  doing : 

''  The  architect  shall  be  at  liberty  to  increase  or  diminish  the 
dimensions,  or  alter  the  situations,  or  vary  the  form  or  dimensions  of 
any  part  of  the  work,  without  in  any  way  vitiating  the  contract :  and 
the  ^contractor  shall,  in  pursuance  of  such  direction  as  he  may  r«iTOQ 
receive  in  writing,  from  the  architect,  but  not  otherwise,  exe-  '- 
cute  the  works  thereby  ordered,  and  the  difference  of  expense  occa- 
sioned by  any  such  increase  or  diminution  shall  be  paid  for  at  the  rate 
of  10  per  cent  under  Laxton^s  price-book  for  the  present  year :  and, 
in  case  of  dispute,  the  cost  shall  be  ascertained  by  the  architect,  and 
eball  be  addea  or  deducted  from  the  amount  of  the  contract,  as  the 
case  may  be:  but  no  allowance  Jirill  be  made  for  works  executed 
without  previous  order  given  in  writing  under  the  hand  of  the 
architect: 

'*  It  is  to  be  clearly  understood  that  no  extra  charges  whatever  will 
be  allowed  the  contractor  without  written  instructions  and  authority 
for  the  same  from  the  architect ;  and  also  it  is  to  be  clearly  understood, 
thiLt,  should  any  extra  works  beyond  that  set  forth  or  intended  in  the 
specification  be  ordered,  the  cost  of  the  same  will  be  ascertained  by 
admeasurement,  and  charged  for  at  the  rate  of  10  per  cent,  less  than 
Laxton's  price-book  for  the  current  year: 

**  "So  extra  works  will  on  any  account  make  void  this  contract.  An 
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extension  of  time  beyond  the  stipulated  period  of  three  months  will 
be  allowed  the  contractor  for  works  extra,  after  the  rate  of  one  day 
for  every  3{.  worth  of  additional  work.  The  contractor  shall  main- 
tain in  complete  repair  the  whole  of  the  above  works  for  a  period  of 
six  months  after  the  date  of  the  architect's  certificate  of  the  completion 
of  the  same;  bat  the  proprietor  shall  notwithstanding  be  at  liberty  to 
use  the  said  works  during  the  said  six  months : 

"The  contractor  to  finish  the  whole  works  within  twelve  weeks 
from  the  date  of  the  architect's  order  to  commence  the  same,  and  to 
pay  1^.  as  liquidated  damages  for  each  and  every  day  that  any  part 
of  the  said  works  shall  remain  unfinished  after  that  time : 
^7901  *'*  It  is  to  be  clearly  understood  that  the  architect's  opinion 
-'  and  judgment  and  decisions  are  to  be  in  all  cases  considered 
final  and  binding. 

^'Payment  to  be  made  on  the  architect's  certificate,  as  follows, 
namely,  first  payment  of  601.  as  soon  as  the  first-floor  joists  are  laid 
and  the  whole  of  the  flooring  on  the  premises :  second  payment  of 
80Z.  as  soon  as  the  whole  building  is  properly  carcased  in ;  third  pay- 
ment of  1002.  as  soon  as  the  work  is  completed,  except  painting,  paper- 
hanging,  and  fencing ;  the  balance  of  contract  to  be  paid  within  a  week 
of  completion." 

The  specification  minutely  described  the  builder's,  slater's,  mason's, 
carpenter's  and  joiner's,  smith's,  plumber's,  glazier's,  painter's,  and 
paper-hanger's  works. 

Before  the  contract  was  signed  by  the  plaintiff,  a  bill  of  quantities, 
which  had  been  procured  by  Paice,  was  sent  to  them,  and  they  were 
assured  by  Paice  that  those  quantities  were  correct.  But,  by  the  time 
the  building  had  reached  the  first  floor,  they  discovered  that  the 
quantity  of  materials  reouired  had  been  much  under-estimated :  and, 
when  they  communicated  the  fact  to  Paice,  he  admitted  it,  and  assured 
the  plaintiffs  that  it  should  be  '^made  right."  When  the  house  was 
completed,  it  was  found  that  the  quantity  of  materials  necessarily  used 
very  considerably  exceeded  those  mentioned  in  the  bill  of  quantities, 
and  in  respect  of  these  the  plaintiffs  claimed  155Z.  1^.  Td. 

One  of  the  plaintiff},  on  cross-examination,  admitted  that,  if  shown,  a 
drawing  for  a  building,  with  the  dimensions  properly  marked  thereon, 
he  conld  with  an  expenditure  of  some  time  and  trouble  ascertain  by 
calculation  the  quantity  of  bricks  and  other  materials  which  would  be 
required,  and  that  the  plans  referred  to  in  the  contract  distinctly 
showed  the  dimensions  of  the  house  and  the  size  of  the  rooms;  and 
the  other  admitted  that  the  defendant  had  told  him  while  the 
*7Q11  ^building  was  going  on  that  it  was  an  object  to  him  not  to  ex- 
-i  ceed  the  contract-price,  and  that  no  communication  a&tothe 
incorrectness  of  the  bill  of  quantities  was  ever  made  to  the  defendant 
until  after  the  house  was  finished. 

Mr.  Lansdowne,  a  surveyor  of  experience,  who  was  called  as  a  wit- 
ness on  the  part  of  the  plaintiffs,  stated  that  a  builder  cannot  tender 
without  a  bill  of  quantities,  and  that  the  bill  of  quantities  is  usually 
prepared  by  a  surveyor.  On  cross-examination,  he  stated  that  the 
builder  sometimes  took  out  the  quantities  for  himself,  and  sometimes 
employed  a  surveyor,  but  that  a  careful  builder  would  not  rely  apon 
the  bill  of  quantities  prepared  by  the  architect    And,  in  answer  to  a 
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question  put  to  him  by  the  learned  Judge,  he  said,  that,  with  the  draw- 
ings and  specifications  before  him,  the  builder  or  somebody  whom  he 
employed  could  get  out  the  exact  quantities  with  a  little  trouble ;  and 
that  the  builder  whose  tender  is  accepted  invariably  pays  the  surveyor 
for  taking  out  the  quantities^  by  whomsoever  he  is  employed,  and  he 
adds  the  charge  to  his  tender. 

In  the  present  case  the  bill  of  quantities  was  prepared  by  one 
Oliver,  a  surveyor  with  whom  Paice  the  architect  was  a  partner,  and 
the  plaintiffi  paid  the  surveyor's  charge,  and  added  2  per  cent,  to  the 
amount  of  their  estimate  in  consequence. 

On  the  part  of  the  defendant  it  was  submitted  by  Chambers,  Q.  C. 
(with  whom  was  Clare^y  that  the  defendant  was  not  responsible  for  the 
inaccurate  representation  of  the  architect,  and  that  the  plaintifis  were 
themselves  bound  to  see  that  the  statement  of  quantities  was  correct 
before  they  made  a  tender.  He  referred  to  a  case  of  Sherren  v.  Harri- 
son, coram  Blackburn,  J.,  at  the  sittings  at  Westminster  after  Hilary 
Term,  1860,  reported  only  in  a  periodical  called  "  The  *Builder"  tw^-qo 
of  the  11th  of  February,  1860,  but  for  the  substantial  accuracy  '-  ' 
of  which  he  (having  been  counsel  for  the  plaintifi")  vouched.  The 
action  was  brought  to  recover  a  balance  for  *' extra  work"  beyond 
what  was  contained  in  a  certain  contract  and  specification.  It  appeared 
that  the  defehdant,  who  was  desirous  of  building  a  church,  employed 
an  architect  named  Mumford  to  prepare  the  necessary  plans  and  speci- 
fication, and  that  the  plaintiff,  upon  the  faith  of  an  estimate  of  the 
quantities  furnished  to  him  by  Mumford,  entered  into  a  contract  to 
erect  the  church  for  19982.  The  quantities  turned  out  to  be  so  inac- 
curate that  the  expense  of  the  building  exceeded  8600/.  By  the  terms 
of  the  contract,  no  extras  were  to  be  allowed  without  the  certificate 
of  the  architect.  Upon  this  state  of  facts  it  was  contended  for  the 
plaintifi'  that  the  conduct  of  the  architect  amounted  to  a  species  of 
fraud,  and  that,  as  the  architect  was  the  agent  of  the  defendant,  the 
latter  was  responsible  for  his  representations  in  reference  to  the  con- 
tract The  learned  Judge,  however,  ruled  otherwise,  and  the  plain- 
tiff was  nonsuited.  The  plaintiff  afterwards  moved  for  a  new  trial, 
on  the  ground  of  misdirection ;  but  the  rule  was  refused, — see  25  Law 
Times  79. 

For  the  plaintiff  it  was  insisted  by  Denman^  Q.  C.  on  the  authority 
of  Moon  V,  The  Quardians  of  the  Witney  Union,  6  Scott  1,  3  N,  U. 
814  (£.  G.  L.  R.  vol.  82),  that  the  architect,  in  preparing  the  bill  of 
quantities,  was  acting  as  the  agent  of  the  defendant,  and  consequently 
that  the  defendant  was  bound  by  representations  made  by  him  in  refer- 
ence to  the  contract.  He  also  referred  to  Bristow  v.  Whitmore,  9 
House  of  Lords  Gases  891. 

The  learned  Jud^e  intimated  that  the  architect  seemed  to  have  been 
employed  and  paid  by  the  plaintiffs  to  take  out  the  quantities,  and 
that,  if  so,  the  defendant  was  not  responsible  for  his  blunder:  and 
^ultimately  he  nonsuited  the  plaintiff,  on  the  ground  that  there  r^^^go 
was  no  evidence  to  show  that  Paioe  was  the  defendant's  agent  ^ 
to  make  the  representation  he  did  as  to  the  correctness  of  the  quanti- 
tiee,  or  that  the  defendant  guarantied  and  promised  the  plaintiffs  that 
they  were  accurate.  He  however  reserved  leave  to  the  plaintiffs  to 
move  to  eater  a  verdict  for  them  for  such  sum  aa  an  arbitrator  might 
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fix,  if  the  Court  shoald  be  of  opinion  that  there  was  evidence  which 
ought  to  have  been  left  to  the  jury, — ^the  Court  to  be  at  liberty  to 
draw  any  inferences  of  the  fact  which  the  jury  might  have  drawn. 

Denman,  Q.  C,  pursuant  to  the  leave  so  reserved  to  him,  now 
moved  accordingly. — He  submitted  that  the  architect  was  the  agent 
of  the  defendant,  that  it  was  the  architect's  duty  to  prepare  the 
quantities,  and  that  the  defendant  was  bound  by  representations  made 
by  him  in  the  performance  of  that  duty ;  and  for  this  he  relied  upon 
Moon  V.  The  Guardians  of  the  Witney  Union,  6  Scott  1,  8  N.  C.  8U 
(E.  C.  L.  R.  vol.  32).  There,  K.,  an  architect  retained  by  the  defend- 
ants to  prepare  plans  and  a  specification  for  the  erection  of  a  work- 
house for  a  union  of  which  the  defendants  were  guardians,  employed 
the  plaintifi^,  a  surveyor,  to  make  out  the  bill  of  quantities.  An 
advertisement  for  tenders  was  prepared,  referring  the  builders  desirous 
of  tendering  to  the  office  of  the  defendants'  clerk  for  a  view  of  the 
plans  and  specification.  The  instructions  given  to  the  defendants' 
clerk  to  show  to  the  builders,  contained  an  intimation  that  the  quanti- 
ties were  being  taken  out,  and  that  the  expense  of  taking  them  oat 
was  to  be  defrayed  by  the  successful  competitor.  It  was  proved  to  be 
the  custom  for  the  architect  to  employ  a  surveyor  to  make  out  the 
bill  of  quantities,  and  for  the  successful  competitor  to  pay  his  charge. 
*7941  misunderstanding  ^having  arisen  between  the  defendants 
^  and  K.,  another  architect  was  employed,  and  when  K.  sent  in 
his  bill  claiming  1182.  for  the  plans  and  speciQcation,  and  652.  as  ''the 
surveyor's  charge  for  making  out  the  quantities,"  the  defendants  paid 
him  80/.,  which  he  received  in  satisfaction  of  his  demand,  nothing 
being  said  about  the  surveyor's  charge.  This  Court  held,  that  under 
the  custom  proved,  the  architect  K.  must  be  considered  the  defendants' 
agent  in  the  employment  of  the  surveyor,  and  consequently  the  latter 
was  entitled  to  sue  the  defendants  for  the  value  of  his  services, — the 
want  of  a  successful  competitor  being  occasioned  by  their  act 
[Erlb,  C.  J. — I  should  have  thought  it  was  the  builder's  duty  to  see 
to  the  accuracy  of  the  quantities  before  he  tenders.  If  he  choose  to 
trust  to  the  accuracy  of  the  information  given  to  him  by  the  architect, 
well  and  good.]  In  all  cases  where  a  man  accredits  another  as  his 
agent,  he  gives  him  authority  to  do  all  that  is  fairly  necessary  to  the 

Serformance  of  his  duty  as  agent.  In  Udell  v.  Atherton,  7  HurlstJc 
[.  172,t — where  all  the  authorities,  including  Comfoot  v.  Fowke,  6 
M.  k  W.  378,t  were  considered,— Pollock,  C.  B.,  and  Wilde,  B.,  held 
that  a  principal  is  liable,  in  an  action  of  deceit,  for  the  fifilse  and 
fraudulent  representations  of  his  agent  as  to  the  quality  and  value  of 
an  article,  whereby  a  person  has  been  induced  to  purchase  it  for  more 
than  its  worth,  notwithstanding  that  the  principal  neither  authorized 
nor  knew  of  the  fraudulent  conduct  of  his  agent  Wilde,  B.,  in  deli- 
vering his  opinion  in  that  case,  refers  to  and  adopts  what  is  said  by 
Mr.  Justice  Story  in  his  Principal  and  Agent,  §§  184,  185,—**  Where 
the  acts  of  the  agent  will  bind  the  princi^,  there  his  representations^ 
declarations,  and  admissions  respecting  the  subject-matter  will  also 
bind  him,  if  made  at  the  same  time  and  constituting  a  part  of  the  res 
*7d''1  S^^*"  "  ^^  ^^®  agent  at. the  time  of  *the  contract  makes  any 
^  representation,  declaration,  or  admission  touching  the  matter 
of  the  contract,  it  is  treated  as  the  representation,  declaration,  or 
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admission  of  the  principal  himself."  The  learned  Baron  goes  on  to 
say, — p.  184, — *'  Whatever  his  previous  authority  to  the  agent,  what- 
ever his  own  innocence,  he  {the  principal)  must  adopt  the  whole  con- 
tract, including  the  statements  and  representations  which  induced  it, 
or  repudiate  the  contract  altogether."  In  Bouth  v.  Macmillan,  2 
Hurlst.  k  Colt.  750,t  the  defendants,  shipowners  at  Liverpool,  by 
power  of  attorney  appointed  one  Periam  their  agent,  inter  alia,  to 
charter  their  ship  Hannah  Easter,  or  employ  her  as  a  general  ship,  on 
such  terms  or  in  such  manner  as  he  should  think  proper,  and  generally 
to  represent  them  in  relation  to  the  premises,  and  to  the  said  brig,  her 
management  or  sale,  as  fully  as  if  they  were  personally  present.  The 
Hannah  Easter  had  been  an  A  1  ship  at  Lloyd's,  but  haa  run  off  her 
letter  before  the  power  was  executed,  and  was  not  described  as  A  1 
in  the  power.  The  plaintiffs,  British  subjects  and  merchants  at  New 
York,  having  an  order  from  England  for  a  cargo  of  wheat,  chartered 
the  Hannah  Easter  to  carry  it  from  New  York  to  Gloucester.  The 
charter-party,  which  was  not  under  seal,  purported  to  be  made  between 
the  plaintiffs  and  Periam,  '*  agent  for  owners  of  the  A  1  Br.  brig 
Hannah  Easter,  of  Liverpool."  The  consignee  of  the  cargo,  on  learn- 
ing that  the  ship  was^  not  A  1  at  Lloyd's,  refused  to  accept.  Ulti- 
mately, however,  he  agreed  to  accept,  upon  the  plaintiffs'  agent  in 
England  undertaking  to  pay  the  extra  expense  of  insurance  in  conse- 
quence of  the  ship  not  being  A  1.  The  cargo  arrived  safe.  In  an 
action  for  breach  of  warranty  of  the  ship's  class,  the  plaintiffs  sought 
to  recover  the  extra  expense  of  insurance  which  they  bad  repaid  their 
agent :  and  it  was  held  that  the  power  of  ^attorney  authorized  r^'rog 
the  warranty.  Stucley  v,  Baily,  81  Law  J.,  Exch.  483, 1  Hurlst.  '■ 
&  Colt.  405,t  is  an  authority  to  the  same  effect.  In  Bristow  v.  Whit- 
more,  9  House  of  Lords  Cases  391,  418,  Lord  Kingsdown  says:  "If 
an  agent  makes  a  contract  on  behalf  of  his  principal,  whether  with  or 
without  authority,  the  principal  cannot  at  once  approbate  and  repro- 
bate it.  He  must  adopt  altogether  or  not  at  all :  he  cannot  at  the 
same  time  take  the  benefits  which  it  confers,  and  repudiate  the  obliga- 
tions which  it  imposes."     That  doctrine  precisely  applies  here. 

£rle,  C.  J. — I  think  there  should  be  no  rule  in  this  case.  It 
appears  that  the  defendant  wanted  a  house  built,  and  accordingly 
employed  an  architect  to  prepare  the  necessary  plans  and  specifica- 
tion, and  to  get  a  builder  to  undertake  the  work.  The  plans  and 
specification  were  laid  before  the  plaintiffs,  builders,  and  they  under- 
tf>ok  the  work  at  a  given  price.  In  the  course  of  the  construction  of 
the  house,  the  plaintiffs  found  that  the  quantity  of  materials  required 
for  the  purpose  was  very  considerably  more  than  they  had  expected ; 
and  they  now  call  upon  the  defendant  to  pay  for  the  excess.  It 
appears,  that,  before  the  work  was  undertaken,  the  plaintiffs  had  a 
conversation  with  the  architect  who  informed  them  that  he  had  got 
the  quantities  made  out,  and  that  they  were  so  and  so:  and  it  turned 
out  that  the  information  so  given  was  inaccurate.  The  question  is, 
whether  the  defendant  is  responsible  for  the  representation  so  made 
by  the  architect  to  the  builders,  which  the  latter  were  at  liberty  to 
adopt  or  to  reject  at  their  pleasure.  Having  acted  upon  the  representa- 
tion, and  finding  it  mistaken,  they  now  turn  round  upon  the  defend- 
ant and  insist  that  the  architect  was  employed  by  him,  and  therefore 
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**7d71  ^^  ^^  responsible  for  the  architect's  acta.  I  cannot,  however, 
-*  *discover  any  evidence  that  the  defendant  employed  the  archi- 
tect to  tell  the  builders  that  the  quantities  of  materials  required  to 
complete  the  structure  would  be  so  much  and  no  more.  Indeed,  there 
was  evidence  from  the  mouth  of  one  of  the  plaintiffs'  own  witnesses 
that  a  careful  builder  always  calculates  the  quantities  for  himself 
before  he  makes  a  tender. 

Byles,  J.,  concurred. 

Keating,  J. — I  also  think  the  nonsuit  right,  upon  the  ground  statcl 
by  my  Lord.  The  case  mainly  relied  on  by  Mr.  Denman,  that  of 
Moon  V,  The  Guardians  of  the  Witney  Union,  is  quite  distinguishable 
from  the  present.  That  was  an  action  by  the  surveyor  who  had  takea 
out  the  quantities,  against  the  guardians  who  had  employed  the  archi- 
tect, amongst  other  things,  to  cause  that  work  to  be  done.  The 
advertisement  for  tenders  referred  builders  desirous  of  tendering  to 
the  office  of  the  clerk  to  the  guardians  for  the  purpose  of  seeing  the 
plans  and  specification  ;  and  the  instructions  given  to  the  defendants' 
clerk  to  show  to  builders  applying  contained  an  intimation  that  the 
quantities  were  being  taken  out,  and  that  the  expense  of  taking  them 
out  was  to  be  defrayed  by  the  successful  competitor.  And,  when  the 
architect  sent  in  his  bill  to  the  guardians  containing  the  surveyor':^ 
charge  for  taking  out  the  quantities,  no  objection  was  made  to  thxt 
item,  but  they  paid  him  a  sum,  which  he  received  in  satisfaction  of 
his  charge,  nothing  being  said  about  the  surveyor's  charge.  That 
was  much  relied  on  :  and  the  Court  held  that  there  was  evidence  to 
go  to  the  jury  in  support  of  the  plaintiff's  claim.  That  clearly  is  no 
authority  for  the  contontion  here,  that  the  customer  is  responsible  for 
*7Q81  ^  representation  made  by  the  architect  *to  the  builder  as  to  a 
^  matter  of  which  the  employer  must  necessarily  be  entirely 
ignorant.  Rule  refused. 

(a)  See  Addison  on  Contracts,  4th  edit.  63.1,  where  the  law  feems  to  be  laid  devB  witk 
remarkable  proeision, — "  It  is  not  every  affirmation  and  repreaentation  whieh  will  be  biadias 
upon  the  prtneipal.  If  the  faot  oouoeming  whieh  the  representation  ia  made  liei  as  oie^ 
within  the  knowledge  of  the  one  party  as  the  other,  or  even  if  its  correctnees  or  ineerrecta«« 
may  be  ascertained  by  the  party  interested  in  knowing  the  truth,  by  the  exercise  of  ordinsry 
inquiry  and  diligence,  and  the  agent  making  the  statement  merely  says  what  be  beUevts  to  be 
true,  and  expretiites  his  opinion  in  an  ordinary  eonversation  about  th«  matter,  leariag  tk« 
party  dealing  with  him  to  test  the  aocuraey  of  his  statement  by  more  extanded  inqairics  (b* 
having  the  means  of  so  doing  within  his  reaeh),  there  is  no  warranty  on  the  p^rt  of  the  ag^at 
of  the  truth  of  what  he  states :  it  is  understood  only,  under  such  cironmataoces,  that  be  deet 
not  wilfully  state  that  which  he  knows  to  be  falte,  either  to  mislead  or  to  laU  to  sleep  tke 
TigUance  of  the  other  ooutraotiog  party." 


PIGRIM  V.  SIR  NORTON  KNATCHBULL,  Bart.   April  25. 

A  writ  of  summons  issued  against  the  defendant  on  the  bth  of  Jaaaaiy,  186$.  Tlw  ^«a4e*' 
bad  two  rcriidenees,  one  in  London,  the  other  in  Kent,  more  than  twenty  miles  distant  frea  i^* 
plaintiff's  residenoe^  which  was  in  London.  On  the  4th  of  January,  the  plaintiff's  sttora*/ 
received  a  letter  from  the  defendant,  dated  /mm  kit  rtndtne*  in  Ktnt,  referring  bin  to  bi* 
attorneys  in  London  to  accept  service  of  process  for  bim.  The  defendaii^s  attorneys  ea  tit 
day  of  the  issuing  of  the  writ  gave  an  underteking  to  appear:  and  on  Ami  dmg  mm  ^Atm  ^ 
•»  inCercteis  with  th%  d^endmnt  al  Ate  Lvmd^H  resii^fif es  .*~- 
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Held,--on  the  Mtbority  of  Butler  v.  Ablewhite,  6  C.  B.  N.  S.  740,— that  the  remit  of  the 
ftwte  tlivs  appeering  waa,  that  the  defendant  waa  residing  in  Kent  at  the  time  of  the  commence- 
ment of  the  action,  and  eonteqaentlj  that  there  was  ooneurrent  jnrifdiotion,  and  the  plaintiff 
wan  entitled  to  hia  eosts,  nnder  the  15  k  16  Viet.  o.  64,  s.  4, 

This  was  an  action  brought  by  the  ^laintilT  to  recover  from  the 
defendant  the  sum  of  152.  8^.  8d,  alleged  to  be  due  to  him  for  wages 
as  butler.  The  defendant  *had  paid  5/.  into  Court;  and  at  the  r^^T^g 
trial  before  the  sheriff  of  Middlesex,  a  verdict  was  found  for  ^ 
the  plaintiff  for  102.  Ss.  Sd.  beyond  the  sum  so  paid  in.  An 
application  was  made  to  the  undersheriff  at  the  trial  for  a  certificate 
that  the  cause  was  proper  to  bo  tried  in  the  Superior  Court,  but  was 
refused. 

Upon  an  affidavit  of  the  plaintiff  stating  that,  **  at  the  time  of  the 
commencement  of  the  action,  the  plaintiff  dwelt  at  No.  11,  Wilton 
Terrace,  Wilton  Road,  Pimlioo,  in  the  county  of  MiddleseJit,  and  the 
defendant  at  the  time  of  the  commencement  of  the  action  dwelt  at 
Mersham  Hatch,  near  Ashford,  Kent,  and  that  their  respective  dwell- 
ings were  then  and  still  are  more  than  twenty  miles  apart  from  each 
other,  and  also  an  affidavit  of  his  attorney  stating,  that,  on  the  4th  of 
January,  he  received  a  letter  from  the  defendant,  dated  Mersham 
Hatch,  January  8d,  1865,  stating  that  he  would  instruct  his  attorneys 
in  London  to  accept  service  of  process  for  him,  and  that  the  writ  of 
summons  issued  on  the  6th,  ana  an  undertaking  was  on  that  day  given 
to  appear." 

B.  T.  Williams  moved  for  an  order  under  the  15  &  16  Vict  o.  54, 
8.  4,  that  the  plaintiff  should  have  his  costs  of  the  action.  The  affi- 
davits in  opposition  to  the  rule  state  that  the  defendant  dwells  at  No. 
8,  Chesham  Place,  Belgrave  Square,  London  (which  is  less  than 
twenty  miles  from  the  plaintiff's  residence),  as  well  as  at  Mersham 
Hatch,  Ashford,  Kent;  that  he  keeps  an  establishment  at  No.  3, 
Chesham  Place,  and  is  frequently  there  during  the  year,  and  for  long 

Esriods  at  a  time ;  that  the  plaintiff's  hiring  as  a  butler  was  made  by 
ady  KnatchbuU  at  No.  8,  Chesham  Place ;  that  the  writ  in  this 
action  was  issued  on  the  5th  of  January,  1865 ;  and  that  the  defend- 
ant was  then  at  his  residence  No.  8,  Chesham  Place.  Where  *the  r^onn 
plaintiff  has  two  permanent  places  of  residence  at  the  time  of  '- 
the  commencement  of  the  action,  either  of  which  is  distant  more  than 
twenty  miles  from  the  defendant's  dwelling,  it  is  a  case  of  concurrent 
jurisdiction  within  the  128th  section  of  the  County  Court  Act,  9  & 
10  Vict.  c.  95,  and  he  is  entitled  to  costs  under  the  15  k  16  Vict.  c. 
54,  8.  4.  This  Court  so  decided,  after  time  taken  to  consider,  in 
Butler  V.  Ablewhite,  6  C.  B.  N.  S.  740  (E.  C.  L.  B.  vol.  95),  and  the 
Court  of  Queen's  Bench  adopted  that  decision  in  Kerr  v,  Haines,  29 
Law  J.,  Q.  B.  70.  [Btlbb,  J.— In  the  latter  case,  the  Court  held  that 
the  plaintiff  dwelt  at  Margate,  and  not  in  London.]  In  giving  judg- 
ment in  Butler  v.  Ablewhite,  Cockburn,  0.  J.,  refers  to  auBarlier  case 
of  Macdougall  v.  Paterson,  11  C.  B.  755,  where  the  question  was 
brought  under  the  consideration  of  this  Court.  ''  It  became,  indeed," 
says  his  Lordship,  ''unnecessary  to  decide  it;  but  the  inclination  of 
the  opinion  of  the  Court  would  appear  to  have  been  in  favour  of  the 
concurrent  jurisdiction.  Jervis,  C.  J.,  in  delivering  the  judgment  of 
the  Court,  says,  '  The  defendant  contended,  that^  at  the  time  of  th^ 
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action  brought,  the  plaintiff  dwelt  in  two  places, — in  Scotland,  and  in 
Golden  Square ;  ana,  perhaps,  even  if  this  had  been  the  case,  this  Coart 
would  have  had  concurrent  jurisdiction,  because  it  could  not  in  that 
case  have  been  suggested  on  the  roll  that  the  plaintiff  did  not  dwell 
more  than  twenty  miles  from  the  defendant.'  And  in  the  course  of 
the  argument,  Mr.  Justice  Maule  made  this  observation.  '  Assuming 
that  a  man  may  have  a  dwelling-house  in  two  places  at  the  same  time, 
he  may,  as  I  read  the  Act,  have  the  rights  which  belong  to  a  man 
who  dwells  more  than  twenty  miles  off,  and  also  those  which  beloag 
to  a  man  who  dwells  less  than  twenty  miles  off*.  There  are  no  nega- 
tive words  in  the  Act.'  The  impression  of  that  learned  Judge,  there- 
*dOl1  ^^^^*  seems  '''to  have  been,  that,  if  the  plaintiff  has  two  perma- 
^  nent  residences,  one  more  and  one  less  than  twenty  miles  off, 
whether  he  be  actually  occupying  the  one  or  the  other  at  the  time 
of  action  brought,  there  is  concurrent  jurisdiction." 

Marehall  Oriffiihs  showed  cause. — Bailey  v.  Bryant,  1  Ellis  k  Ellis 
840,  is  directly  in  favour  of  the  defendant,  and  is  not  to  be  distin- 
guished from  Butler  v,  Ablewhite.  There,  an  action  having  been 
brought  in  the  Queen's  Bench,  by  two  joint  plaintiffs,  upon  a  cause 
arising  within  the  jurisdiction  of  the  London  (City)  Small  Debts  Ex- 
tension Act,  15  &  16  Vict.  c.  lxxvii.,(a)  on  contract,  and  a  verdict  of 
less  than  602.  having  been  found,  the  defendant  applied  to  deprive  tbe 
plaintiffs  of  costs,  on  affidavit  that  the  defendant  carried  on  business 
m  the  city  of  London  at  the  times  of  the  cause  of  action  arising  and 
of  the  commencement  of  the  action  ;  that  the  plaintiffs  carried  on  busi- 
ness at  Southwark,  within  twenty  miles  of  the  residence  and  place  of 
business  of  the  defendant,  and  did  not,  as  the  deponent  believed,  at  tbe 
time  of  action  brought,  dwell  more  than  twenty  miles  from  tbe  de- 
fendant. No  place  of  residence  or  business  was  more  particularly 
described.  It  was  held  that  this  affidavit  was  sufficiently  precise  to 
*8021  ^^  ^^^  ^"  answer.  In  answer  it  *was  deposed  that  one  of  the 
-'  plaintifis  had  three  residences,  two  more  than  twenty  miles 
distant  from  the  defendant's  place  of  business,  and  that  the  deponent 
did  not  know  of  the  defendant's  residence  unless  it  was  such  place  of 
business ;  that  the  same  plaintiff  had  also  a  dwelling-house  in  West- 
minster, within  such  twenty  miles,  which  he  occupied  for  three  or 
four  months  only  in  the  year,  for  the  purpose  of  attending  in  Parlia- 
ment, of  which  he  was  a  member;  and  that  he  was  resident  in  one  of 
the  two  residences  first  mentioned  at  the  time  when  the  action  was 
brought.  It  was  held  that  this  did  not  answer  the  defendant's  affi- 
davit, within  the  meaning  of  s.  118.  '*It  is  clear,"  said  Lord  Gamp- 
bell,  0.  J.,  ''  that  the  plaintiff  Bailey  has  a  permanent  residence  at 
Westminster :  his  house  there  is  not  a  mere  lodging :  it  belongs  to 
him  all  the  year  round,  though  he  does  not  use  it  so  much  as  bis 
other  residences."  In  Kerr  v.  Haines,  an  attempt  was  made  to  dis- 
tinguish tbat  case  from  Butler  v.  Ablewhite :  but  <3ockburn,  C.  J-r 

;  (a)  By  the  llSth  teotion  of  wbio^  it  ii  «nMted  that  all  Mttoat  whteh  btfon  th«  A«t  ttigkl 
bav«  been  brought  in  Um  superio  Courta,  whero  thci  plaintiff  dwelU  mora  than  twaaty  nilii 
from  tba  dafendant,  maj  bo  broaght  in  tbo  superior  Courts  at  tba  alaetion  of  the  party  raiaf 
(irith  aome  oxooptionf).  And  by  a.  110,  that»  in  otbor  eaaat  for  whioh  a  plaint  might  haT*  bcm 
aptorad  andor  tbo  Aet,  tba  plaintiff  is  to  hare  no  costs  if  tba  Tardiet  bo  not  for  mora  thaa  5M« 
if  the  action  bo  founded 'on  eontraot,  onleas  the  Judga  aartiiy  that  the  aaCias  was  fttaki 
hrooght  in  tha  saparlor  Cowt. 
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said  it  was  impossible  to  distinguish  them.  [MoNTAGUB  Smith,  J. — - 
To  which  of  those  two  cases  did  the  Court  adhere  in  Kerr  r.  Haines  ?] 
It  was  not  necessary  to  decide ;  for,  they  held  that  the  residence  was 
in  Margate  only.  There  is  this  distinction  between  Butler  v.  Able- 
white  and  the  present  case, — There,  at  the  time  the  action  commenced, 
the  plaintiff  was  actually  residing  in  Warwickshire;  whereas  here 
the  defendant  was  residing  at  that  time  at  No.  8,  Chesham  Place. 
Besides,  all  the  cases  were  cases  where  the  party  who  had  the  two 
residences  was  the  plaintiff:  here  it  is  the  defendant.  [Erle,  C.  J. — 
What  difference  can  that  make?  Byles,  J. — In  either  case,— or  if 
both  plaintiff  and  defendant  have  two  dwellings — the  plaintiff  does  in 
one  sense  dwell  more  than  twenty  miles  from  the  defendant.(rt)]  The 
words  of  the  Act  are  ^enabling  and  not  negative  words:  and  it  r#oAo 
would  manifestly  be  contrary  to  the  policy  of  the  Act  to  allow  *■ 
a  plaintiff  to  resort  to  the  superior  Court  in  a  case  like  this.  In  Mac- 
dougall  V.  Paterson,  the  decision  was  that  the  party  had  not  two  resi- 
dences. Can  it  be  said  here  that  the  plaintiff  does  not,  within  the 
words  of  the  128th  section,  dwell  within  twenty  miles  of  the  defend- 
ant? So  to  hold  will  be  to  deprive  the  defendant  of  a  right  which 
the  statute  has  given  him,  because  he  happens  to  possess  a  country- 
house. 

WilliamSj  in  support  of  the  rule. — Butler  v,  Ablewhite  is  conclu- 
sive. The  only  distinction  suggested  between  that  case  and  the 
present,  is,  that  there  it  was  the  plaintiff' who  had  two  residences,  and 
the  defendant  here.  [Byles,  J. — The  Court  there  lay  some  stress 
upon  the  fact  that  the  plaintiff  was  actually  residing  with  his  family 
at  his  residence  in  Warwickshire  at  the  time  of  the  commencement 
of  the  action.]  The  affidavits  in  opposition  to  the  motion  do  not  show 
that  the  defendant  was  dwelling  at  his  London  residence  on  the  5th 
of  January,  when  the  writ  issued,  but  merely  that  he  was  seen  there 
on  that  day.  On  the  8d,  he  wrote  from  his  residence  in  Kent  refer- 
ring to  his  solicitors  for  an  undertaking  to  appear.  [Eble,  C.  J. — 
The  jurisdiction  of  the  County  Court  rests  upon  the  dwelling  of  the 
defendant:  9  &  10  Vict.  c.  95,  s.  60.  If  the  *plaintiff  has  a  r»QA4 
dwelling  more  than  twenty  miles  from  the  dwelling  of  the  '• 
defendant,  the  authorities  hold  that  the  plaintiff*  may  set  up  his  more 
distant  dwelling  to  sustain  his  right  to  sue  in  the  superior  Court. 
The  place  of  the  defendant's  dwelling  must  all  along  be  assumed  to 
be  the  matter  to  which  the  legislation  relates.  I  am  unable  to  make 
out  a  satisfactory  distinction  between  the  plaintiff*'s  dwelling  and  that 
of  the  defendant,] 

Eble,  C.  J. — I  am  always  desirous  of  adhering  to  any  rule  I  find  laid 
down :  and  I  agree  with  that  laid  down  by  this  Court  in  Butler  v. 
Ablewhite,  6  C.  B.  N.  S.  740  (E.  C.  L.  R.  vol.  95).  There,  the  plain- 
tiff had  two  residences,  one  of  which  was  within  twenty  miles  of  the 
defendant's  residence,  the  other  beyond  that  distance :  and  the  Court 

(a)  Oonlett  v.  Hurit,  29  Law  Times  75,  wu  the  cMe  of  a  defendant.  There,  upon  an  appli- 
eation  to  depriTe  the  plaintiff  of  coiu,  it  appeared  that  the  defendant  was  a  builder  who  bad 
been  employed  to  fit  op  certain  houses  in  the  County  Court  distriot  where  a  material  part  of  the 
cause  of  action  arose,  and  that,  for  the  purpose  of  performing  that  eontraot,  he  had  set  up  work- 
shops and  counting-houses  there :  and  Lord  Campbell  said :  **  All  this  is  only  for  the  purpose 
of  performing  this  particular  contract,  and  is  only  to  last  whilst  the  job  continues.  That  being 
•0,  he  does  not  carry  on  his  business  there,  within  the  meaning  of  the  County  Court  Aok" 
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put  tiheir  judgment  upon  the  ground  that  the  plaintiff's  actual  residence 
at  the  time  the  action  was  commenced  was  at  the  more  distant  place. 
I  feel  no  hesitation  in  adhering  to  that  case  as  it  stands.  The  pint 
there  decided,  however,  is  not  precisely  the  point  which  is  raised 
here ;  for,  here  the  question  arises  in  respect  of  the  defendant  having 
two  residences.  I  am  unahle  to  find  that  this  circumstance  creates 
any  real  distinction  between  the  two  cases.  I  give  myjudgmeot 
according  to  the  decision  in  Butler  v.  Ablewhite,  because  the  fair 
result  of  the  afiSdavits  on  both  sides  seems  to  me  to  be,  that,  althoagh 
he  was  on  that  day  seen  at  his  London  house,  the  actual  place  of  resi- 
dence of  the  defendant  at  the  time  the  writ  of  summons  was  issued 
was  Mersham  Hatch,  in  the  county  of  Kent,  which  is  more  thaa 
twenty  miles  distant  from  the  plaintiff's  residence,  and  therefore  the 
plaintiff  had  a  right  to  resort  to  the  superior  Court  for  the  recovery 
of  his  demand.  I  therefore  think  the  rule  should  be  made  absolute 
"^8051  ^^^  ^^^  allowance  of  the  plaintiff's  *costs.  As,  however,  cause 
^  is  shown  in  the  first  instance,  the  costs  of  the  rule  are  in 
our  discretion :  and  I  think,  under  the  circumstances,  the  plaintiff 
should  not  have  those  costs. 

Bylks,  J. — I  am  of  the  same  opionion.  The  case  of  Butler  r.  Able- 
white  underwent  much  consideration.  The  decision  there  proceeded, 
and  in  my  judgment  correctly,  upon  a  literal  construction  of  the  statute 
9  &  10  Vict.  c.  95,  s.  128.  By  the  Statute  of  Gloucester,  6  Ed.  1,  c. 
1,  a  plaintiff  who  obtains  a  verdict  is  entitled  to  costs,  unless  he  is 
deprived  of  them  by  some  subsequent  legislative  enactment.    The 

Elaintiff  contends  that  the  statute  9  &  10  Vict.  c.  95,  does  not  deprive 
im  of  his  right  to  costs,  because  he  brings  himself  within  the  concur- 
rent jurisdiction  clause,  his  residence  being  distant  more  than  twenty 
miles  from  the  residence  oi  the  defendant  at  the  time  of  the  commence- 
ment  of  the  action.  If  that  fact  had  been  suggested  upon  the  roll 
here,  and  issue  taken  upon  it,  it  must  have  been  found  for  the  plain- 
tiff. It  seems  to  me  that  there  is  no  real  distinction  in  this  respect 
between  a  plaintiff  having  two  residences,  one  within  and  the  other 
beyond  the  prescribed  distance  from  the  defendant's  residence,  and  a 
defendant  having  two  residences  similarly  circumstanced  as  to  dis- 
tance from  the  plaintiff's  place  of  abode.  I  therefore  think  our  deci- 
sion is  governed  by  the  authority  of  one,  if  not  by  that  of  two  cases 
in  this  Court,— Macdougall  v.  Paterson,  11  C.  B.  755  (E.  C.  L.  EL  vol 
73),  and  Butler  v.  Ablewhite,  6  C.  B.  N.  S.  740  (E.  C.  L.  R  vol.  95). 
MoNTAGUfi  Smith,  J. — I  am  entirely  of  the  same  opinion. 

Bule  absolute,  without  co8ts 
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1.  An  ftttoni«7  bM  %  general  antbority  to  eompromite  an  action  on  behalf  of  bis  client,— < 
provided  be  act  bon&  fide  and  reaeonablj,  and  not  in  defiance  of  the  direct  and  positive  instruo- 
tiona  of  tbe  client. 

2.  And  this  anthority,  it  seems,  extends  to  a  managing  clerk  baling  the  general  oondact  of 
the  bntiness. 

3.  The  plfdntiffs  employed  A,,  an  attorney,  to  sue  B.  for  tbe  price  of  a  piano-forte  sold  and 
delirered.  The  cause  having  proceeded  as  far  as  the  joinder  of  is^oe,  A.  finding  B.  unable  to 
pay,  agreed  with  him  (by  bis  managing  clerk),  that  the  plaintifTs  should  take  back  tbe  piano- 
forte, and  that  tbe  costs  should  be  paid  by  certain  instalments.  Tbe  plaintiffs  on  being  informed 
ef  this  arrangement,  repudiated  it,  and  A.  gave  notice  of  trial : — Held,  upon  a  motion  to  stay 
the  proceedings  on  the  ground  that  the  action  was  settled,  that  this  compromise  was  within  the 
general  scope  of  the  attorney's  authority,  and  binding  as  between  the  plaintiffs  and  B. 

i.  Whether  it  would  have  been  competent  to  the  attorney  to  accept  anjf  other  good*  in  satis- 
footion  of  his  dient'a  claim, — qu<Mref 

This  was  an  action  brought  to  recover  the  sum  of  38/.,  the  price 
of  a  piano-forte  sold  and  delivered  by  the  plaintiffs  to  the  defendant. 

The  cause  being  at  issue,  and  notice  of  trial  having  been  given,  the 
defendant's  attorney  called  at  the  office  of  the  plaintiff's  attorney,  and 
proposed  to  settle  the  action  by  returning  the  piano-forte  and  paying 
an  agreed  sum  for  costs  ;  and  ultimately  the  following  terms  were 
settled  and  reduced  into  writing,  and  signed  by  Swann,  the  managing 
clerk  of  ilie  plaintiffs'  attorney,  and  by  the  defendant's  attorneys  : — 

"  London  6th  April,  1865. 
"  Prestwich  and  Another  v.  Foley. 

''  This  matter  has  been  settled  upon  the  following  terms, — Piano  to 
be  given  up  in  full  discharge  of  the  debt  in  this  action,  and  costs, 
agreed  at  91.,  to  be  paid  by  the  following  instalments,  5/.  to-morrow, 
and  balance  in  a.  month  from  that  date. 

"  Thomas  Anqell,  plaintiff's  attorney. 
"  Pike  &  Son,  defendant's  attorneys." " 

An  appointment  was  afterwards  made  for  the  plaintiffs  to  attend  at 
the  defendant's  house  on  the  following  day  to  take  away  the  piano 
forte,  and  the  defendant's  attorneys  sent  Mr.  Angell  a  check  for  5/.  on 
account  of  the  costs.  On  the  following  day,  April  7th,  the  plaintiff's 
attorney,  by  his  managing  clerk,  Swann,  wrote  to  the  defendant's 
attorneys, — "My  clients  do  not  seem  inclined  to  accept  the  terms 
proposed  by  *you ;"  and  on  the  8th  the  check  was  returned,  r*oA- 
and  notice  of  trial  given.  ^ 

On  the  24th  of  April,  application  was  made  to  Keating,  J.,  at  Cham- 
bers, for  an  order  to  stay  the  proceedings  in  the  action,  on  the  ground 
that  the  :natter  had  been  settled.  The  learned  Judge  thought  the 
agreement  ought  to  bind  the  parties ;  but,  pressed  by  the  case  of  Swin* 
feo  V,  Swinfen,  he  declined  to  make  the  order,  but  without  prejudice 
to  an  application  to  the  Court. 

Needham,  accordingly,  on  a  former  day  in  this  term,  obtained  a  rule 
nisi  to  the  same  effect.  The  affidavit  upon  which  the  motion  was 
founded,  after  setting  out  the  above  facts,  proceeded  to  allege  that 
'*  Swann  is  the  managing  clerk  of  the  said  Thomas  Angell,  and  is  a 
thoroughly  competent  and  shrewd  man,"  and  further  that  he  was  in 
the  habit  of  transacting  business  for  him  as  if  he  were  principal. 

Prentice  now  showed  cause,  upon  a  joint  affidavit  by  Angell  and 
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Swann,  the  latter  of  whom  deposed,  that,  upon  Angell  opening  the 
ktter  enclosing  the  ol.  check,  he  informed  him  (Swann)  that  he  bad 
done  wrong  in  giving  the  above  memorandum  to  the  defendant's  attor- 
neys, as  the  plaintiflfe  had  declined  to  accept  the  return  of  the  piano- 
forte, as  proposed ;  and  the  former  deposed  that  he  had  not  at  the  time 
mentioned,  nor  had  he  at  any  time  had,  the  authority  of  the  plaintiffs 
to  settle  the  action  upon  the  terms  stated,  or  upon  any  other  terms 
than  the  payment  of  the  debt  and  costs  in  the  action.  The  attorney 
was  employed  to  take  proceedings  in  the  ordinary  way  to  recover  the 

?rice  of  the  piano-forte,  not  to  make  an  arrangement  for  its  return. 
Miat  an  attorney  has  no  right  to  compromise  a  suit,  was  decided  by 
*80fil  ^^^  Master  of  the  Eolls  *in  Swinfen  v.  Swinfen,  27  Law  J.,  Ch. 
■'  35, — the  client  not  having  been  aware  of  it,  not  having  sanc- 
tioned it,  and  refusing  to  be  bound  by  it:  and  that  decision  was 
affirmed  by  the  Lords  Justices, — see  2  De  Gex  &  Jones,  881,  27  Law 
J.,  Ch.  491.  "  Between  principal  and  agent,"  says  the  Master  of  the 
Eolls,  27  Law  J.,  Ch.  40,  **  the  agent  has  full  authority  to  do  every- 
thing within  the  implied  scope  of  his  authority.  If  an  attorney  is 
employed  to  conduct  a  suit  for  a  client,  a  compromise  does  not  in 
terms  come  within  the  scope  of  his  authority :  it  is  not  within  the  man- 
agement of  the  cause.  Upon  what  principle,  therefore,  can  it  be  said 
that  there  is  an  implied  authority  for  an  attorney  to  compromise  the 
suit  which  he  is  employed  to  conduct?  Suppose  an  attorney  is  em- 
ployed to  recover  an  estate,  does  the  authority  extend  to  selling  that 
to  a  stranger  ?  Yet  a  compromise  is  nothing  more  than  a  sale  from 
the  plaintiff  to  the  defendant  upon  certain  terms.  I  should  as  little 
expect  an  attorney  to  have  such  an  authority  as  I  should  expect  a 
person  employed  to  take  horses  to  a  particular  place  to  feed  and  to 
break  them  in,  to  have  an  implied  authority  to  sell  or  exchange  them. 
A  coachman  drives  my  carriage,  and  I  am  liable  for  all  the  acts  which 
he  does  whilst  driving  the  carriage;  but  he  has  no  authority  to  sell 
or  exchange  the  carriage.  Unless  there  is  some  different  rule  appli- 
cable to  attorneys,  it  is  impossible  to  say  that  an  attorney  has  an  im- 
plied authority  to  dispose  of  the  subject-matter  of  the  suit,  instead  of 
conducting  the  cause,  which  he  is  employed  to  do."  He  then  goes 
through  the  authorities,  and  comes  to  the  conclusion  that  the 
compromise  in  that  case  was  void.  [MoNTAauK  Smith,  J. — Might 
the  attorney  here  have  compromised  by  taking  55.  in  the  pound 
for  the  debt?]  Clearly  not.  [Kbatinq,  J. — Could  he  have  con- 
sented to   refer   the    matter    to   an   arbitrator,   who    might    award 

♦8091  *^^^*  ^  ^  ^^°®  ^]  ^^^  attorney  as  well  as  the  counsel  pro- 
■'  bably  has  authority  to  refer,  but  not  in  an  unusual  manner. 
Pollock,  C.  B.,  in  delivering  the  judgment  of  the  Exchequer  Chamber 
in  Swinfen  v.  Lord  Chelmsford,  5  Hurlst.  k  N.  890,  922,t  says:  "  We 
are  of  opinion,  that,  although  a  counsel  has  complete  authority  over 
the  suit,  the  mode  of  conducting  it,  and  all  that  is  incident  to  it,— 
such  as  withdrawing  the  record,  withdrawing  a  juror,  calling  no 
witnesses,  or  selecting  such  as  in  his  discretion  he  thinks  ought  to  be 
called,  and  other  matters  which  properly  belong  to  the  suit,  and  the 
management  and  conduct  of  the  trial, — he  has  not,  by  virtue  of  his 
retainer  in  the  suit,  any  power  over  matters  that  arc  collateral  to  it. 
For  instance,  we  think,  in  an  action  for  a  nuisance   between  the 


COMMON  BENCH  REPORTS.    (18  J.  SCOTT.    N.  S.)        809 

owners  of  adjoining  laiid, — ^however  desirable  it  may  be  that  litigation 
should  cease  by  one  of  the  parties  purchasing  the  property  of  the 
other,  we  think  the  counsel  have  no  authority  to  agree  to  such  a  sale, 
and  bind  the  parties  to  the  suit  without  their  consent,  and  certainly 
not  contrary  to  their  instructions ;  and  we  think  such  an  agreement 
would  be  void."  If  an  attorney  were  to  consent  to  a  reference,  giving 
the  arbitrator  power  to  order  something  out  of  the  usual  course  of 
business,  his  act  would  not  bind  his  client.  [Byles,  J. — Is  not  the 
question  different  where  it  arises  between  attorney  and  client,  and 
where  between  party  and  party?]  No  doubt.  [Bylbs,  J. — Lord 
Campbell,  in  Fray  v.  Vowles,  1  Ellis  k  Ellis  839,  847  (E.  C.  L.  R. 
vol.  102),  says:  "An  attorney  retained  to  conduct  a  cause  is  entitled, 
in  the  exercise  of  his  discretion,  to  enter  into  a  compromise,  if  he 
does  so  reasonably,  skilfully,  and  bonfi  fide  (as  the  defendant  is  to  be 
taken  as  having  done),  provided  always  that  his  client  has  given  him 
no  express  directions  to  the  contrary :  but,  where  these  directions 
have  been  given,  such  a  step,  though  perhaps  binding  as  between  him 
and  *third  parties,  is  ultri  vires,  as  between  him  and  his  r#oiA 
client."]  What  is  the  authority  which  is  given  by  the  client  '■ 
to  his  attorney  when  he  instructs  him  to  sue  for  a  debt?  Surely  not 
to  take  back  the  goods,  having  secured  his  own  costs  1  Besides,  here, 
the  compromise  took  place  with  the  attorney's  clerk,  whose  authority 
was  disclaimed  by  his  employer.  In  Bingham  r.  Allport,  1  Nev.  & 
M.  398  (K  0.  L.  R.  vol.  28),~where  it  was  held  that  a  tender  made 
to  the  managing  clerk  of  the  plaintiff's  attorney,  who  at  the  time 
disclaimed  authority  from  his  master  to  receive  the  debt,  was  insuffi- 
cient,— Littledale,  J.,  said  :  **  Although  a  party  put  his  case  into  the 
bands  of  his  attorney,  who  thereby  becomes  authorized  to  accept 
payment,  it  by  no  means  follows  that  all  the  attorney's  clerks  have 
such  an  authority  also."  So,  in  Pennell  v,  Stephens,  7  C.  B.  987  (E. 
C.  L.  R.  vol.  62),  a  notice  of  an  act  of  bankruptcy  given  by  one 
attorney's  clerk  to  another  attorney's  clerk  (not  being  shown  to  be  a 
managing  clerk),  was  held  to  be  insufficient :  but  the  Court  did  not 
decide  that  the  notice  would  have  been  good  if  the  person  to  whom  it 
was  given  had  been  managing  clerk.  [Erle,  C.  J. — That  must  depend 
upon  the  circumstances.  A  managing  clerk  is  often  put  in  the  place 
of  the  attorney  himself.] 

Needham,  in  support  of  the  rule. — Whatever  be  the  relative  liability 
as  between  the  attorney  and  his  client,  if  the  attorney,  even  without 
authority,  or  against  the  express  command  of  his  client,  chooses  to 
enter  into  a  compromise,  as  between  party  and  party  the  client  is 
bound  by  it.  The  defendant  or  his  attorney  can  only  communicate 
in  all  matters  relating  to  the  suit  with  the  attorney  upon  tne  record. 
There  is  nothing  in  the  case  of  Swinfen  v.  Swinfen,  in  any  of  its 
stages,  whether  in  equity  or  in  the  common  law  Courts,  which  at  all 
conflicts  with  that  doctrine.  The  *compromise  there  was  made  r*Qii 
by  counsel,  without  the  consent  of  the  client,  and  in  absolute  ^ 
defiance  of  the  express  and  repeated  opposition  and  remonstrance  of 
the  attorney.  The  ultimate  result  of  that  case  is  somewhat  remark* 
able :  the  Court  of  Common  Pleas  declined  to  enforce  the  arrangement 
by  attachment, — 1  C.  B.  N.  S.  864 ;  the  Court  of  Chancery  refused  to 
enforce  it  on  a  bill  for  a  specific  performance, — 27  Law  J.,  Chan.  35, 
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2  De  Gex  k  Jones  881,  21  Law  J.,  Cban.  491 ;  and  a  new  trial  of  the 
issue  was  directed,  at  which  a  verdict  was  found  for  the  plaintiff,  and 
this  verdict  was  upheld, — 28  Law  J.,  Chan.  849.  In  Thomas  v,  Harris^ 
27  Law  J.,  Exch.  853,  upon  a  motion  for  a  new  trial  on  the  ground 
that  the  damages  were  excessive,  an  offer  having  been  made,  which 
the  plaintiff's  counsel,  in  the  absence  of  his  client,  hesitated  to  accept^ 
Pollock,  C.  B..  without  eliciting  any  expression  of  dissent  from  the 
rest  of  the  Court,  one  of  whom  was  Bramwell,  B.,  said:  "The  plain- 
tiff's counsel  has  authority  to  do  so  in  the  absence  of  his  client.  Let 
that  be  clearly  understood.  The  late  case  of  Swinfen  v,  Swinfen  does 
not  at  all  affect  the  ordinary  authority  of  counsel.  That  was  a  case 
of  something  beyond  the  ordinary  scope  of  their  authority,  and,  as  was 
alleged,  against  an  express  direction."  [Erlb,  C.  J. — After  verdict 
given,  the  plaintiff's  counsel  was  pleased  to  say  that  the  jury  had 
been  too  liberal  I]  Thomas  v,  Harris  was  cited  without  disapproba- 
tion in  Fray  t;.  Voules,  1  Ellis  &  Ellis  839  (E.  C.  L.  R.  vol  102), 
where  Lord  Campbell  says :  "  An  attorney  retained  to  conduct  a  cause 
is  entitled,  in  the  exercise  of  his  discretion,  to  enter  into  a  compromise, 
if  he  does  so  reasonably,  skilfully,  and  bonS  fide,  provided  always 
that  his  client  has  given  him  no  express  directions  to  the  contrary: 
but,  where  these  directions  have  been  given,  such  a  step,  though 
perhaps  binding  as  between  him  and  third  parties,  is  ultrsl  vires  as 

*8121  *^^^^®^^  ^^"^  ^"^  ^^^  client.  I  do  not  agree  with  Mr.  Kennedy 
^  that  the  attorney  would  be  bound,  in  pursuance  of  his  client^s 
directions,  to  carry  on  the  suit  in  a  manner  which  be  thought  danger- 
ous or  absurd :  but,  if  he  chooses,  afler  those  directions,  to  carry  it  on 
at  all,  he  is  bound  not  to  act  contrary  to  those  directions,  and  is  guilty 
of  a  breach  of  duty  if  he  does.  This  is  a  question  as  to  the  relatioa 
between  attorney  and  client:  and  my  view  of  it  must  not  be  considered 
as  affecting  the  question  of  the  relation  between  counsel  and  client,  or 
the  relation  between  the  client  and  the  opposite  party  in  the  cause." 
That  distinction  was  acted  upon  in  this  Court  in  the  recent  case  of 
Chown  V.  Parrott,  14  C.  B.  N.  S.  74  (E.  C.  L.  B.  vol.  108),  where  it 
was  held  that  an  attorney  retained  to  defend  an  action  is  not  guilty 
of  actionable  negligence  if  he  enters  into  a  compromise  without  the 
consent  of  his  client,  provided  he  acts  bonS  fide  and  with  reasonable 
care  and  skill,  and  the  compromise  is  for  the  benefit  of  the  client,  and 
is  not  made  in  defiance  of  his  express  prohibition.  Erie,  G.  J.,  there 
says:  "I  apprehend  the  rule  of  law  is  well  established,  that  the 
genera,l  authority  to  conduct  a  cause  gives  the  attorney  authority  to 
compromise.  The  reason  why  the  compromise  is  held  to  be  binding 
upon  the  client,  is,  because  the  attorney  is  his  general  agent  for  that 
purpose.  I  think  that  is  established  in  Fray  v,  Youles,  1  Ellis  & 
Ellis  839  (E.  C.  L.  B.  vol.  102),  where  it  was  held  that  an  attorney 
who  makes  a  compromise  in  defiance  of  the  express  directions  of  his 
client  not  to  do  so,  is  guilty  of  a  breach  of  duty.  Two  of  the  Judges 
say  that  it  depends  upon  the  contract  in  each  particular  case,  and  hold 
(which  was  sufficient  for  the  decision  of  that  case)  that  the  action  lay 
against  the  attorney  there,  because  he  was  prohibited ;  which  would 
seem  to  imply,  that,  if  he  had  not  been  expressly  prohibited  from 
compromising,  the  compromise  would  have  been  a  lawful  act  on  his 
part." 
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*Erlb,  C.  J. — I  am  of  opinion  that  this  rule  should  be  made  r»o-i  o 
absolute.  The  action  is  brought  to  recover  the  price  of  a  piano-  ^ 
forte  sold  and  delivered  by  the  plaintiflFs  to  the  defendant.  The  plain- 
tiff' attorney  having  agreed  with  the  defendant's  attorneys  to  settle 
the  action  by  allowing  the  defendant  to  return  the  piano-forte  and  to 
pay  the  costs  (agreed  at  9/.)  by  certain  instalments,  the  plaintiff 
repudiate  the  arrangement  and  now  contend  that  their  attorney  had 
no  authority  to  compromise  the  matter  as  he  did.  The  defendant/ on 
the  other  hand,  insists  that  the  attorney  was  warranted  by  the  general 
authority  he  had  as  the  attorney  on  the  record,  to  settle  in  the  way 
he  judged  most  beneficial  for  his  client.  I  do  not  limit  my  judgment 
to  the  consideration  of  the  question  as  between  the  parties.  It  is  clear 
that  there  was  no  express  prohibition  to  the  attorney  to  compromise; 
and  the  question  for  us  to  determine,  is,  whether  the  general  retainer 
as  attorney  gave  authority  to  compromise  the  action  in  this  way.  It 
is  conceded  that  the  attorney  on  the  record  has  a  general  control  and 
authority  over  the  procedure  in  the  action,  and  that  it  is  competent 
to  him  to  settle  the  action  by  taking  a  less  sum  than  that  demanded 
by  the  plaintiff!  But  it  is  said  he  has  no  authority  to  take  goods  for 
money.  I  do  not  see  why  he  should  not.  If  the  cause  had  proceeded 
to  its  natural  result, — ^to  judgment  and  a  writ  of  fi.  fa., — for  aught  I 
know  the  sheriff  might  taken  this  very  piano  in  execution.  I  am 
unable,  therefore,  to  say  that  the  plaintiff's  attorney  has  in  any  respect 
gone  out  of  the  ordinary  and  proper  course  of  his  auty  in  the  arrange- 
ment he  has  effected.  The  case  of  Chown  v.  Parrott,  14  C.  B.  N.  S. 
74  (E.  C.  L.  R.  vol,  108),  appears  to  me  to  lay  down  a  proposition 
quite  wide  enough  to  authorize  my  judgment  on  this  occasion.  In 
Fray  v.  Voules,  1  Ellis  k  Ellis  839  (E.  C.  L.  R.  vol.  102),  the  attor- 
ney  was  expressly  directed  by  his  *client  not  to  enter  into  any  r«oi^ 
compromise :  and,  though  he  was  held  to  be  liable  to  an  action  ^ 
for  naving  done  so,  as  between  the  parties  the  arrangement  was 
allowed  to  stand.  Swinfen  v.  Swinfen  was  remarkable  in  all  its  cir- 
cumstances, and  in  the  course  of  litigation  to  which  it  gave  rise.  It 
can  hardly  be  referred  to  as  a  decision  which  is  to  afford  a  guide  in 
any  case  not  similarly  circumstanced.  The  judgment  of  the  Master 
of  the  Rolls  went  very  much  upon  the  ground  of  the  extraordinary 
departure  from  the  usual  course  of  events  on  the  trial  of  an  issue 
directed  to  inform  the  conscience  of  the  Court  of  Chancery.  They  are 
to  my  mind  to  be  considered  as  applicable  only  to  the  peculiar  state 
of  facts  disclosed  throughout  every  stage  of  that  eventful  cause. 

Bylbs,  J. — I  am  of  the  same  opinioi^.  No  authority  has  been  cited 
before  us  to  show  that  an  attorney,  who  has  the  legal  management  of 
the  cause,  has  not  power  in  the  bon&  fide  exercise  of  reasonable  care 
and  skill  to  compromise  an  action  in  any  manner  he  may  find  to  be 
for  the  interest  of  his  client.  In  the  first  discussion  of  the  question  in 
this  Court  in  Swinfen  v.  Swinfen,  18  C.  B.  485  (E.  C.  L.  R.  vol.  86), 
as  to  the  authority  of  the  counsel  to  compromise,  the  then  Chief  Jus- 
tice took  no  part;  but  Cresswell,  J.,  Williams,  J.,  and  Willes,  J.»  all 
agreed  that  counsel  had  such  authority.  Cresswell,  J.,  thus  expresses 
himself, — "It  is  said  that  the  compromise  which  was  entered  into  by 
the  counsel  for  the  respective  parties  at  Stafford  was  without  the 
authority  or  consent  of  Mrs.  Swinfen,  the  plaintifl;'.    I  think  the  Court 
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cannot  for  a  moment  listen  to  an  objection  of  that  sort ;  and  I  am  glad 
to  find  that  there  is  abundant  authority  for  our  holding  that  the  client 
is  absolutely  and  conclusively  bound  by  what  the  counsel  on  her 
^^.  ^1   behalf  assented  to.     I  think  it  would  be  most  fatal  *to  the  dae 

^  administration  of  justice,  if  we  were  to  allow  the  authority  of 
counsel  to  be  thus  questioned.  And  there  is  not  any  hardship  or  inconve- 
nience in  this:  for,  if  the  client  or  the  attorney  has  reason  to  think  that 
the  counsel  is  taking  a  course  that  will  prejudice  his  interests,  he  may 
withdraw  his  brief,  and  so  put  an  end  to  his  authority  to  represent  the 
client  before  the  Court.  But,  if  counsel,  duly  instructed,  take  upon 
himself  to  consent  to  a  compromise  which  he  in  the  exercise  of  a 
sound  discretion  judges  to  be  for  the  interest  of  his  client,  the  Court 
will  not  inquire  into  the  existence  or  the  extent  of  his  authority." 
Williams,  J.,  says, — "  Without  pretending  to  define  the  precise  limits 
of  the  authority  of  counsel,  it  is  enough  on  the  present  occasion  to  say 
that  I  entirely  concur  with  my  Brother  Cresswell  in  holding  that  Mrs. 
Swinfen  is  bound  by  the  compact  entered  into  on  her  behalf  at  the 
trial."  So  Willes,  J.,  says, — "  As  to  the  authority  of  counsel  to  bind 
the  client  by  arrangements  entered  into  in  Court,  I  agree  entirely  with 
what  has  fallen  from  my  Brother  Cresswell."  When  the  case  after- 
wards came  before  the  Court  on  the  motion  for  an  attachment,  Crowder, 
J.,  begins  his  judgment  with  saying, — *' As  I  have  the  misfortune  to 
differ  from  the  opinion  expressed  by  my  learned  Brothers  when  the 
former  rule  was  discharged,  and  to  which  opinion  ttiey  still  adherCf^^  &c. 
So  that,  so  far  as  the  common-law  Courts  are  concerned,  the  rule  seems 
to  have  been  laid  down  in  wider  terms  than  are  necessary  here.  I 
agree  with  my  Lord  that  the  opinions  expressed  by  the  Master  of  the 
Bolls  and  the  Lords  Justices  were  addressed  to  tne  peculiar  circum- 
stances of  the  case  before  them. 

Keating,  J. — I  am  quite  of  the  same  opinion.  If  the  rule  were 
not  as  we  now  lay  it  down,  great  inconvenience  and  much  protracted 
♦8161   ^^^^&^^i<^^  would  be  the  *result.     The  attorney  (for,  I  take  the 

^  act  of  the  managing  clerk  for  this  purpose  to  be  the  act  of  the 
attorney  himself)  here  has  compromised,  not  by  taking  other  goods  in 
satisfaction  of  the  debt  instead  of  money, — though  I  do  not  say  that 
he  might  not  even  have  done  that, — but  the  very  goods  which  were  the 
subject  of  the  action.     It  seems  to  me  that  this  is  within  the  mo«»t 
usual  and  limited  notion  of  the  authority  of  the  attorney.     I  may  take 
this  opportunity  of  saying  that  the  case  of  Swinfen  v.  Swinfen,  so  far 
as  the  decision  in  this  Court  is  concerned,  has  not  been  fully  under- 
stood ;  because,  not  only  the  three  Judges  (18  C.  B.  485  (E.  C.  L. 
B.  vol.  86))  adhered  to  the  opinion  they  there  expressed,  but,  further, 
the  motion  which  was  afterwards  refused  (1  C.  B.  N.  S.  364  (E.  C.  L. 
B.  vol.  87)),  was  for  an  attachment  for  disobeying  a  rule  of  Court.  The 
opinions  of  the  majority  were  not  allowed  to  prevail,  because  it  was 
thought,  and  properly,  that,  if  one  member  of  the  Court  entertained  a 
doubt,  it  was  not  a  proper  case  for  the  exercise  of  the  summary  coer- 
cive power  of  the  Court.     There  is  no  difficulty  of  that  sort  here,    la 
the  Court  of  Chancery  the  case  of  Swinfen  v,  Swinfen  was  treated  as 
one  resting  on  very  peculiar  grounds. 

MoNTAouB  Smith,  J. — ^I  am  of  the  same  opinion.    The  attorney  is 
the  general  agent  of  the  client  in  all  matters  which  may  reasonably  be 
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expected  to  arise  for  decision  in  the  cause.  Every  one  must  reasona- 
bly expect  that  a  cause  may  not  be  carried  to  its  natural  conclusion^ 
and  that  it  is  proper  and  usual,  and  often  necessary,  to  compromise. 
The  authorities  seem  to  me  to  establish  clearly  that  the  attorney  has 
power  to  compromise  the  action  in  a  fair  and  reasonable  manner.  The 
question  is,  whether  the  compromise  here  is  fairly  within  the  limits 
of  the  authority.  I  cannot  conceive  a  case  more  clearly  within  it  than 
tins.  Suppose  the  case  proceeded  to  judgment  in  the  ordinary 
^course,  the  plaintiff  would  have  had  an  execution  against  r«Q-i7 
the  defendant's  goods,  and  the  sheriff  would  have  seized,  *- 
amongst  other  things,  perhaps  this  very  piano-forte.  In  the  exercise  of 
his  discretion,  the  attorney  thought  it  better  to  accept  the  defendant's 
offer  to  restore  the  piano-forte,  before  any  further  expenses  were 
incurred.  I  Chink  it  would  be  most  unfortunate  for  clients  as  well  as 
for  attorneys,  if  the  latter  had  not  power  to  make  compromises.  There 
may  be  in  the  progress  of  a  cause  a  moment  when  an  opportunity  to 
settle  a  matter  advantageously  for  the  client  presents  itself,  which 
may  not  occur  again,  and  so  the  advantage  would  be  lost  if  the  attor- 
ney delayed  in  order  to  consult  his  client's  wishes  apon  the  subject 
Upon  principle,  therefore,  as  well  as  upon  authority,  I  am  of  opinion 
that  this  compromise  must  be  upheld.  Rule  ab8olute.(a) 

(a)  The  litorney  wo»1d,  no  doabt,  io  oi«ny  eaa««  exoroite  »  sound  discretion  in  aoeopting 
goods  in  setisfaetton  of  the  debt  sned  for :  but  it  is  difficult  to  see  how  it  can  b»  laid  down  as  a 
rale  of  law  that  he  has  ahsolnte  authority  to  exercise  such  a  discretion  on  the  snbjeet  The 
dictnm  is  thrown  out  for  the  §rst  time,  and  certainly  requires  much  consideration.  There 
would  seem  to  be  no  real  objection  on  the  score  of  expediency  to  the  attorney's  taking  a  bill 
of  exchange,  or  goods  which  aro  readily  eouTortible  into  money :  but  it  might  be  inoonvenieut 
if  he  could  accept  any  description  of  goods, — an  African  lion,  or  a  Bengal  tiger,  for  instance,-^ 
and  yet  those  who  argae  for  the  proposition  here  suggested  must  go  this  length,  for  it  is  not  a 
question  of  degree.  It  is  no  argument,  it  is  conceived,  to  say  that  these  inconvenient  animals 
might  be  the  only  available  property  to  satisfy  an  execution.  The  sheriff  has  no  discretion  : 
he  mtMi  seise  all  property,  and  convert  it  into  money.  Besides,  if  the  goods  seised  by  the 
sheriff  should  prove  inadequate  to  satisfy  the  debt,  the  plaintiff  has  a  further  remedy  for  the 
balance :  he  may  issue  a  oa.  sa.  But  not  so  where  the  attorney  makea  a  compromise  which 
falls  short  of  eompUtM  satisfaction. 


*FOWLER  and  Another  v.  THE  ENGLISH  AND  SCOT-  r^QiQ 
TISH  MARINE  INSURANCE  COMPANY  (Limited).  L  ^^^ 
April  25. 

1.  A  policy  was  effected  oa  a  Prussian  ship  valued  at  2500/.,  against  such  risks  only  as  were 
excluded  by  the  clause  "  warranted  free  from  capture,  seisure,  and  detention,  or  the  consequences 
of  any  attempt  thereof," — with  a  stipulation  that  the  insurers  '*  should  pay  a  total  loss  thirty 
days  after  receipt  of  official  news  of  capture  or  embargo,  without  waiting  for  eondemnation/' 
The  ship  was  detained  by  an  embargo  in  a  Danish  port,  after  the  breaking  out  of  hostilities 
between  that  power  and  Germany : — Held,  that  the  right  of  the  assured  to  claim  for  a  total  /om 
became  vested  on  the  expiration  of  the  thirty  days,  notwithstanding  that  the  vessel  had  never 
been  actually  taken  out  of  the  possession  of  the  captain,  and  was  afterwards  (and  after  action 
brought)  restored,  and  arrived  in  safety  ir  London. 

3.  Held  also,  that  tho  entry  of  the  fa'  •  of  the  embargo  in  Lloyd's  "  Loss  Book,"  however 
the  intelligence  might  hsre  lUen  receiv*Nl,  was  sufficient  to  satisfy  the  term  **  officiiA  news"  in 
the  policy. 

This  was  an  action  brought  to  recorer  for  a  total  losa  on  a  policj 
on  ship. 
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The  first  count  of  the  declaration  stated  that  the  plaintiff  caused  to 
be  made  a  policy  of  insurance  purporting  thereby  and  containiog 
therein,  that,  it  having  been  proposed  to  the  defendants  by  the  plain- 
tiffs, as  well  in  their  own  name  as  for  and  in  the  name  or  names  of  all 
and  every  other  person  or  persons  to  whom  the  subject-matter  of  the 
said  policy  did,  might,  or  should  appertain  in  part  or  in  all,  to  make 
with  the  defendants  the  insurance  thereinafter  mentioned  and  described, 
the  defendants  did,  in  consideration  of  the  said  person  or  persons 
effecting  the  said  policy  promising  to  pjiy  to  the  aefendants  the  sum 
of  251,  as  a  premium  at  and  after  the  rate  of  1^.  per  cent,  for  such 
insurance,  take  upon  themselves  the  burthen  of  such  insurance  to  the 
amount  of  2500/. ;  which  insurance  was  therebv  declared  to  be  upon 
the  ship  or  vessel  called  the  Ernest  Jacob,  valued  at  2500Z.,  lost  or 
not  lost,  at  or  from  Riga  to  London ;  and  it  was  thereby  agreed  that 
the  said  insurance  should  be  only  against  such  risks  as  were  excluded 
by  the  clause  *'  warranted  free  from  capture,  seizure,  and  detention, 
or  the  consequences  of  any  attempts  thereof,"  and  that  the  defendants 
should  pay  a  total  loss  thirty  days  after  receipt  of  official  news  of  capture 
or  embargo,  without  waiting  for  condemnation;  and  the  defendants 
thereby  agreed  that  it  should  be  lawful  for  the  said  ship  or  vessel  in 
*8191  ^^^  *  voyage  so  insured  as  aforesaid,  to  proceed  and  sail  to  and 
^  touch  and  stay  at  any  ports  or  places  whatsoever,  without  pre- 
judice to  the  said  insurance;  and  it  was  thereby  further  agreed,  that, 
in  case  of  any  loss  or  misfortune,  it  should  be  lawful  to  the  assured, 
their  factors,  servants,  and  assigns,  to  sue,  labour,  &c.,  and  it  was 
thereby  expressly  agreed  and  declared  that  the  acts  of  insurer  or 
insured  in  recovering,  saving,  or  preserving  the  property  insured, 
should  not  be  considered  a  waiver  or  acceptance  of  abandonment;  and 
it  was  thereby  declared  and  agreed  that  the  said  ship  should  be  and 
was  warranted  free  from  average  under  St  per  cent.,  unless  general,  or 
the  ship  should  be  stranded,  sunk,  or  burnt:  Averment,  that  the  plain- 
tiffs paid  to  the  defendants  the  said  sum  of  25/.  accordingly,  and  the 
defendants  thereupon  became  insurers  to  the  plaintiff  of  the  said  sam 
of  2500/.  upon  the  terms  aforesaid^  in  respect  of  the  premises,  and 
duly  executed  the  said  policy  accordingly :  that,  before  the  happening 
of  the  loss  thereinafter  mentioned,  the  said  ship  set  sail  and  departed 
on  the  voyage  mentioned  in  the  said  policy,  and  the  plaintiffs  were  at 
the  time  of  the  making  of  the  said  policy,  and  at  the  commencement 
of  the  said  risk,  and  thence  continually  until  and  at  the  time  of  the 
loss  thereinafter  mentioned,  interested  in  the  subject-matter  of  the  said 
insurance,  to  the  value  and  amount  of  all  moneys  ever  insured  there- 
on, and  that  the  said  insurance  was  made  for  their  use  and  benefit  and 
on  their  account:  that,  after  the  commencement  of  the  said  risk,  and 
during  its  continuance,  and  whilst  the  said  policy  was  in  full  force, 
the  said  ship  was  seized  and  detained  under  an  embargo  by  the  King 
of  Denmark,  being  one  of  the  perils  insured  against  by  the  said  policy, 
and  the  plaintiffs  thereby  sustained  a  great  loss,  within  the  meaning 
♦8201  *^^®  ^^^  policy :  that,  before  action  brought,  thirty  'days 
-'  after  receipt  of  official  news  of  the  said  seizure  and  detention 
had  elapsed,  within  the  true»  intent  and  meaning  of  the  said  policy: 
and  that,  before  action  brought,  all  conditions  and  warranties  were 
fulfilled,  and  all  things  were  dc  oe  and  happened,  and  all  times  elapsed, 
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necessary  to  entitle  the  plainti£&  to  sue  the  defendants  for  the  matters 
mentioned  in  this  declaration,  and  to  be  paid  bj  the  defendants  the 
said  sum  of  2500/.  so  insured  bj  them,  and  interest  thereon :  Breach, 
that  the  defendants  had  not  indemnified  the  plaintiff  against  the  said 
loss,  or  paid  the  said  sum  of  25002.  and  intere;  t,  or  any  part  thereof, 
and  the  same  remained  wholly  unpaid  and  u  arrear,  contrary  to 
and  in  violation  of  the  terms  and  provisions  of  the  said  policy  of 
insurance. 

There  was  also  a  count  for  money  lent,  money  received,  interest, 
and  money  found  due  on  accounts  stated.     Claim,  3000/. 

The  defendants  pleaded, — first,  as  to  the  first  count  so  far  as  related 
to  the  alleged  total  loss  of  the  ship,  a  denial  that  the  said  ship  was 
detained  under  an  embargo  by  the  King  of  Denmark  until  after  the 
lapse  of  thirty  days  after  the  receipt  of  official  news  of  the  said 
seizure,  and  that  the  plaintiffs  thereby  sustained  loss  within  the  mean- 
ing of  the  said  policy,  and  that  before  action  brought  thirty  days  after 
the  receipt  of  official  news  of  the  said  seizure  and  detention  had 
elapsed,  within  the  true  intent  and  meaning  of  the  said  policy. 

Secondly,  as  to  the  said  first  count  so  far  as  related  to  the  alleged 
detention  of  the  said  ship  until  after  the  lapse  of  thirty  days  after  the 
receipt  of  official  news  of  the  said  seizure,  and  so  far  as  related  to  the 
alleged  total  loss  of  the  said  ship,  and  the  causes  of  action  in  respect 
thereof, — that,  at  the  time  of  the  alleged  seizure  and  detention  under  the 
said  embargo,  the  said  ship  was  in  the  course  of  the  said  voyage  lying 
in  a  Danish  *Harbour,  to  wit,  Elsinore,  and  was  and  still  is  a  r*o9i 
Prussian  ship,  and  the  property  of  certain  persons  subjects  to  ^  *^ 
the  King  of  Prussia,  and  that  war  had  broken  out  and  was  then  being 
carried  on  between  the  King  of  Denmark  and  certain  other  powers,  to 
wit,  amongst  others,  with  the  King  of  Prussia,  and  that  the  said  ship 
had  been  and  was  seized  and  detained  under  the  said  embargo  by  the 
King  of  Denmark  as  and  being  enemy^s  property,  to  wit,  the  property 
of  the  said  subjects  of  the  King  of  Prussia :  that,  after  the  alleged 
seizure  and  detention  under  the  said  embargo,  and  within  the  period 
of  thirty  days  therefrom,  and  before  thirty  days  after  the  receipt  of 
official  news  of  the  said  seizure  and  detention  had  elapsed,  within  the 
true  intent  and  meaning  of  the  said  policy,  and  before  action,  to  wit, 
within  twelve  davs  after  the  said  seizure  and  detention,  a  decree  was 
duly  made  in  that  behalf,  and  promulgated  by  the  King  of  Denmark, 
to  wit,  on  the  15th  of  February,  1864,  a  correct  translation  of  which 
decree  is  in  the  words  and  of  the  tenor  and  effect  as  follows,  that  is  to 
say, — *'  Decree  respecting  time  to  be  allowed  to  the  enemy's  vessels 
now  under  embargo,  for  quitting  Danish  harbours.  On  a  representa- 
tion being  made  to  the  King,  His  Majesty  resolved,  under  date  of  the 
13th  instant,  that,  until  the  1st  of  April  next,  the  enemy's  vessels  now 
lying  under  embargo  in  Danish  harbours  and  fiords  shall  be  permitte<i 
to  depart  unmolested,  in  ballast,  or  laden  with  the  cargo  with  which 
they  arrived,  and  furnished  with  a  letter  of  safe  conduct  to  any  har- 
bour which  they  shall  themselves  designate,  provided  it  be  not  block- 
aded ;  under  proviso  of  reciprocity  on  the  part  of  the  governments 
interested.  Ministry  of  Marine,  Feb.  15th,  1864:"  that  afterwards, 
and  before  thirty  days  after  receipt  of  official  news  of  the  said  se:;;ure 


821  FOWLER  v,  INSURANCE  CO.    B.  T.  1865. 

*R90']  ^^^  detention  had  elapsed,  within  the  true  intent  and  ^meaning 
''-'  of  the  said  policy,  and  before  suit,  all  the  conditions  of  the 
said  decree  were  and  had  been  complied  with  on  the  part  of  the 
government  interested  in  the  said  decree  and  in  the  said  ship,  to  vit, 
the  government  of  Prussia,  and  the  said  embargo  was  by  force  of  the 
said  decree  and  such  compliance  with  the  conditions  thereof  as  afore- 
said taken  off  the  said  ship,  and  she  was  left  at  liberty  to  prosecute 
her  said  voyage,  and  could  and  might  have  obtained  and  would  on 
application  have  been  furnished  with,  a  letter  of  safe  conduct  for  that 
purpose,-— of  all  which  said  premises  the  plaintiffs  always  had  notice: 
and  that  the  said  ship  afterwards  in  fact  sailed  upon  her  said  voyage, 
and  arrived  in  London  and  completed  her  said  voyage  in  safety. 

Thirdly,  as  to  the  first  count  except  so  far  as  related  to  the  alleged 
detention  of  the  said  ship,  until  after  the  lapse  of  thirty  days  after 
receipt  of  official  intelligence  of  the  said  seizure,  and  except  as  to  the 
alleged  total  loss  of  the  said  ship,  the  defendant  brought  into  Court 
2L,  and  said  that  the  same  was  sufficient  to  satisfy  the  plaintii&^  claim 
in  respect  of  the  matters  therein  pleaded  to. 

Fourthly,  to  the  rest  of  the  declaration,  never  indebted.  Damages 
ultrsk,  and  issue. 

The  cause  was  tried  before  Erie,  C.  J.,  and  a  special  jury,  at  the 
sittings  in  London  after  last  Michaelmas  Term,  when  the  following 
facts  appeared  in  evidence:  The  plaintifls  are  merchants  carrying  on 
business  in  London,  and  also  at  Memel,  in  Prussia.  In  the  month  of 
November,  1863,  the  Prussian  ship  Ernst  Jacob,  of  which  the  plaintiff 
Henry  Fowler,  who  is  a  Pruasian  subject,  was  the  registerea  owner, 
sailed  from  Riga  to  London  with  a  cargo  of  timber.  She  met  with 
bad  weather,  and  the  captain  was  in  consequence  compelled  to  cut 
away  the  masts  and  to  put  into  Elsinore  under  heavy  average.    She 

*8231  ^''^^^^^  ^^  ^^^^  P^^^  ^"  ^^^  *'^^^  ^^  December,  and  the  necessary 
^  repairs  were  forthwith  commenced,  and  were  in  due  course 
completed.  The  ship  was  already  insured  against  the  ordinary  perils: 
but,  war  being  at  this  time  threatened  between  Denmark  and  the  Ger- 
man powers,  the  plainti£&  were  desirous  of  effecting  a  policy  to  cover 
all  risks  which  might  result  from  hostilities;  and  they  accordingly 
gave  instructions  to  Messrs.  Bevington  &  Co.,  their  brokers,  to  effect 
a  policy,  which  they  succeeded  in  doing  with  the  defendants  in  the 
form  and  upon  the  terms  mentioned  in  the  first  count  of  the  decla- 
ration. 

Annexed  to  the  policy  was  the  following  memorandum: — 

"  Policy  No.  4984  for  2600?.,  by  the  Ernst  Jacob,  Captain ; 

from  Memel  to  London.  The  annexed  insurance  is  aeclared  to  be 
against  all  risks  whatsoever,  British  as  well  as  Foreign  capture, 
seizure,  and  detention,  included.  Detention  for  the  period  of  six 
months  to  be  deemed  equivalent  to  a  condemnation. 

*'  London,  15th  December,  1863." 

The  material  clause  in  the  policy, — '*  to  pay  a  total  loss  thirty  days 
after  receipt  of  official  news  of  capture  or  embargo,  without  waiting 
for  condemnation," — was  inserted  in  pursuance  of  a  practice  which 
had  recently  sprung  up,  the  period  within  which  the  underwriters  are 
to  pay  after  capture  beins  matter  of  bargain  in  each  particular  case : 
but  the  principle  intendea  to  be  established  is  always  the  same  vis.. 
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a  positive  engagement  on  the  part  of  the  underwriters  to  pay  a  total 
loss  at  the  expiration  of  the  specified  time,  without  waiting  the  result 
of  proceedings  in  a  Prize  Court  for  condemnation  of  the  vessel. 

The  repairs  of  the  vessel  proceeded  at  Elsinore;  and  by  the  end  of 
January,  1864,  they  had  so  far  progressed  that  the  ship  was  in  a  posi^ 
tion  again  to  receive  *her  cargo,  and  the  captain  had  com-  r«Qo  i 
menced  reloading  it,  although  the  vessel  was  not  quite  fit  to  ^ 
proceed  to  sea.  In  this  state  of  things,  war  was  declared  between 
Denmark  and  Prussia ;  and  on  the  8d  of  February  an  embargo  was 
laid  on  the  Ernst  Jacob,  at  Elsinore,  by  the  Danish  government. 
77ie  plainiiffs^  correspondents  at  Elsinore  immediately  transmitted  to 
them  in  Loudon  this  information  by  telegram,  as  follows, — "  Danish 
government  has  laid  embargo  on  Ernst  Jacob.  War  with  Germany 
commenced.  Inform  Fowler  in  Memel."  On  receipt  of  this  telegram, 
the  plaintifiBs  immediately  took  it  to  Lloyd's,  c^d-handed  it  toBeving^ 
ton  &  Co.,  their  brokers,  who  took  it  to  the  secretary's  office. 

The  way  in  which  losses  and  accidents  are  usually  notified  at 
Lloyd's  is  as  follows : — In  the  underwriters'  room  there  is  a  board 
called  the  ''  Notice-board,"  upon  which  notices  are  affixed.  There  is 
is  also  a  book  called  the  '^  Loss-book,"  in  which  entries  of  losses  are 
made.  The  notices  affixed  on  the  notice-board  are  not  confined  to 
losses,  but  extend  to  all  intelligence  which  may  be  deemed  important 
to  underwriters  for  the  purposes  of  their  business.  No  notice  can  be 
affixed  on  the  board,  and  no  entry  can  be  made  in  the  Loss-book,  but 
by  one  of  the  clerks  in  the  secretary's  office :  and  it  is  the  duty  of  one 
of  the  committee  of  Lloyd's  to  be  in  constant  attendance,  in  order 
that  he  may  be  appealed  to  in  case  of  difficulty  upon  any  such  point. 
If  the  information  of  a  loss  is  not  deemed  sufficiently  authentic  to  be 
inserted  in  the  Loss-book,  it  is  merely  affixed  to  the  notice-board : 
but,  if  it  comes  from  one  of  Lloyd's  agents,  or  the  accuracy  of  the 
intelligence  is  otherwise  made  clear,  it  is  at  once  entered  in  the  Loss- 
book. 

On  the  morning  of  the  day  following  the  receipt  of  the  telegram  by 
the  plaintifis,  viz.  on  the  4th  of  February,  a  telegram  was  received  at 
Lloyd's  from  their  *agent  at  Elsinore,  conveying  information  pgox 
of  the  embargo  upon  the  Ernst  Jacob,  and 'thereupon  the  fol-  ^ 
lowing  entry  was  made  by  the  secretary  in  the  Loss  book, ''  The  Ernst 
Jacob,  from  Biga  to  London,  has  been  laid  under  embargo  at 
Elsinore." 

On  the  6th  of  February,  the  plaintiff'  brokers  gave  the  defendants 
notice  of  abandonment. 

The -decree  of  the  loth  of 'February,  1864,  as  set  out  in  the  second 
plea,  was  subject  to  reciprocity  on  the  part  of  the  governments  inte- 
rested. This  act  of  reciprocity  did  not  take  place  until  the  18th  of 
March,  on  which  day  the  Prussian  government  formally  assented  to 
the  terms  of  the  decree  of  the  Danish  government.  The  embargo, 
however,  was  aot  taken  off  until  the  17th  of  March.  The  Ernst 
Jacob  did  not  sail  from  Elsinore  until  the  I7th  of  April.  She 
arrived  in  safety  in  London  on  the  29th  of  April,^— the  captain  having 
procured  the  money  for  the  repairs  at  Elsinore  on  bottomry. 

After  the  arrival  of  the  ship  in  London  and  the  discharge  of  h€fr 
c.  B.  Jl.  8,,  VOL.  xvui. — 81 
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cargo,  she  was  sold  by  auction,  for  account  of  whom  it  might  concern, 
and  realized  1381/.  98.  6d. 

The  writ  in  this  action  issued  on  the  21st  of  March,  1864. 

The  vessel  had  never  in  fact  been  taken  out  of  the  possession  of  the 
master  and  crew. 

Two  witnesses  who  were  called  for  the  plaintiffs  stated  that  the 
news  of  the  embargo,  if  entered  in  Llojd^s  book,  would  be  treated  as 
'*  official/'  and  as  prim&  facie  evidence  of  a  loss ;  but  they  disclaimed 
the  notion  that  ''  official  news"  had  any  particular  technical  meaning. 
The  jury  adopted  this  view. 

On  the  part  of  the  defendants  it  was  submitted  that  it  was  for  the 
Court  to  construe  the  meaning  of  the  policy,  and  that,  to  make  the 
*82B1  ^^^^  ^^  ^^®  embargo  *offieial,  it  must  be  authenticated  as  a 
^  matter  of  official  duty  at  the  place  whence  it  came ;  that  a  com- 
jnunication  from  an  asent  of  Lloyd's  at  Elsinore  might  be  deemeil 
official, — the  object  of  the  underwriters  being  that  there  might  be 
some  evidence  of  the  loss  beyond  the  bare  statement  of  a  party  inte- 
rested ;  and  that  the  mere  insertion  of  it  in  a  book  at  Lloyd's  could 
not  make  it  official. 

Under  the  direction  of  the  Lord  Chief  Justice,  a  verdict  was  entered 
for  the  plaintiffs  as  for  a  total  loss,  subject  to  a  motion. 

Mellish,  Q.  C,  accordingly,  in  Hilary  Term  last,  obtained  a  rule 
calling  upon  the  plaintiff  to  show  cause  why  the  verdict  entered  for 
them  on  the  pleas  relating  to  total  loss  should  not  be  set  aside,  and 
instead  thereof  a  verdict  be  entered  thereon  for  the  defendant,  on  the 
ground  that  the  loss  ceased  to  be  total  when  the  embargo  was  taken 
off, — ^the  plaintiffs  to  be  at  liberty  to  contend,  if  necessary,  at  the  time 
of  showing  cause,  that  they  were  entitled  to  a  verdict  for  "partial 
loss,"  if  not  for  total  loss.  He  also  moved  on  the  ground  that  the 
news  of  the  loss  was  not  ''official"  within  the  meaning  of  the  policy: 
but  upon  this  the  rule  was  refused. 

Lushf  Q.  C,  and  Sir  O,  Uonyman  now  showed  cause. — The  engage- 
ment in  the  policy  is  that  ''the- insurers  shall  pay*a  total  loss  thirty 
days  after  receiptof  official  news  of  capture  or  embargo,  without  waiting' 
for  condemnation."  Here  the  embargo  was  laid  on  the  vessel  on  the 
3d  of  February,  1864,  consequently  the  thirty  days  elapsed  before  the 
vessel  by  the  reciprocation  of  the  Prussian  government  (on  the  13th  of 
March)  became  free.  The  special  wprds  in  this  policy  were  inserted 
for  the  benefit  of  the  assured.  What  would  have  been  the  rights 
*8971  *^^  ^^^  parties  without  those  words  7  The  authorities  are  dear, 
^  that,  on  seizure  or  embargo,  by  which  the  owner  is  deprived 
of  the  benefit  of  his  vessel,  he  may  immediately  abandon^  and  bring 
an  action  for  a  total  loss :  the  underwriter  must  pay  for  a  total  loss, 
even  though  the  vessel  should  afterwards  be  restored.  If  the  owner 
omits  to  give  notice  of  abandonment^  or  delays  bringing  an  action, 
and  the  vessel  is  restored  in  the  mean  time,  he  can  only  maintain  an 
action  for  such  damage  as  he  has  actually  sustained.  America  aD<i 
some  other  commercial  countries  give  no  effect  to  subsequent- restora- 
tion. In  2  Arnould  on  Insurance,  §  883,  p.  1071,  the  aubjeci  of 
abandonment  on  capture  is  thus  treated, — '*  The  best  general  statement 
J  have  anywhere  met  with  of  the  circumstances  which  confer  on  the 
assured  on  ship  a  prima  facie  right  to  give  notice  of  abandonment,  \a 
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cotitained  in  the  following  passage  from  the  judgment  of  Mr.  Josticie 
Storj  in  the  American  case  of  Peele  v.  The  Merchants'  Insurance 
Company,  8  Mason's  Rep.  27 :  '  The  right  of  abandonment  has  been 
admitted  to  exist  where  there  is  a  forcible  dispossession  or  ouster  of 
the  owners  of  the  ship,  as  in  cases  of  capture,  &g,, — where  there  is  a 
restraint  or  detention  which  deprives  the  owner  of  the  free  use  of  his 
ship,  as  in  cases  of  embargoes,  blockades,  and  arrests, — where  there  is 
a  total  loss  of  the  sbip  for  the  voyage,  as  in  cases  of  shipwreck,  so  that 
the  ship  cannot  be  repaired  in  the  port  where  the  disaster  happens, — 
where  the  injury  is  so  extensive  that  by  reason  of  it  the  ship  is  useless, 
and  the  making  repairs  would  exceed  her  value.'  First,  therefore,  the 
assured  on  the  ship  has  a  right  to  give  notice  of  abandonment  imqfie- 
diately  he  hears  that  his  ship  has  been  forcibly  taken  out  of  his 
possesion  and  control  by  capture ;  for,  from  the  moment  of  capture, 
he  is  deprived  of  the  free  disposal  of  his  vessel,  at  all  events  for  a 
time,  and  perhaps  for  *ever.  *  The  ship,'  as  Lord  Mansfield  r^ooQ 
says,  '  is  lost  by  the  capture,  though  she  be  never  condemned  '- 
at  all,  nor  carried  into  any  port  or  fleet  of  the  enemy  .'(a)  Imme- 
diately, therefore,  the  assured  receives  intelligence  that  his  ship  is 
captnred,  he  has  a  right  to  give  notice  of  abandonment ;  and  he  may 
insist  on  such  notice,  and  recover  as  for  a  total  loss,  '  provided  the 
capture,  and  the  total  loss  occasioned  thereby,  continue  to  the  time  of 
bringing  the  action.'(6)  If,  however,  before  action  brought,  the  ship 
be  recaptured,  and  restored  to  the  possession  or  control  of  her  owners, 
either  in  an  undamaged  or  only  partially  damaged  state,  the  assured 
cannot  insist  on  his  notice  of  abandonment,  ^nd  recover  as  for  a  total 
loss,  even  though  the  loss  was  total  at  the  time  he  gave  such  notice.'* 
This  rule  gave  rise  to  much  inconvenience ;  and  it  is  thus  observed 
upon  in  2  Kent's  Commentaries,  10th  edit.  437, — **  The  English  rule 
is,  that  an  abandonment,  though  rightly  made,  is  not  absolute,  but  it 
is  liable  to  be  controlled  by  subsequent  events ;  and  that,  if  the  loss 
has  ceased  to  be  total  before  action,  the  abandonment  becomes  inope- 
rative. The  rule  was  suggested,  but  left  undecided,  in  Hamilton  v. 
Mendes,  2  Burr.  1198,  but  it  was  explicitly  declared  and  settled  in 
subsequent  cases.(c)  The  English  rule  does  not  rest,  however,  without 
some  distrust  as  to  its  solidity.  It  was  much  doubted  in  the  House 
of  Lords,  by  Lord  Eldon,  in  Smith  v.  Robertson,  2  Dow.  474 ;  every 
question  as  to  the  principle  was  expressly  waived,  and  it  has  since 
been  very  much  shaken ."(d)  But  in  the  United  ^States  a  r#ooq 
different  rule  prevails;  and  it  is  well  settled  in  American  juris-  ^ 
prudence  that  an  abandonment  once  rightfully  made  is  binding  and 
conclusive  between  the  parties,  and  the  rights  flowing  from  it  become 
vested  rights,  and  are  not  to  be  divested  by  subsequent  events."  To 
escape  the  inconvenience  of  that  rule,  the  parties  here  stipulate  by 
their  contract  that  the  loss  shall  be  paid  for  as  a  total  loss  thirty  days 
after  receipt  of  official  news  of  capture  or  embargo.  If  the  words 
had  been, — ''  to  pay  a  total  loss  on  receipt  of  official  news  of  capture 

(a)  Per  Lord  Musfteld  Id  Qoss  v.  Withora,  2  Borr.  694. 
(6)  Per  Lord  MaoBfield  in  HamiltOD  «.  Mendea,  2  Bnrr.  1212. 
(0)  Beinbridge  v.  Neilton,  10  EmI  329,  Patteraon  «.  Ritchie,  4  M.  4  Selw.  893. 
Id)  Bee  Holdaworth  e.  Wise,  7  B.  ik  C.  794  (E.  C.  L.  R.  toI.  14),  1  M.  4  B.  678,  wd  NiylOff 
e.  t»yl<Mr,  9  B.  4  C.  718  (B.  0.  L.  B.  toL  U),  4  M.  4  B.  626. 
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or  embargo/^ — oould  any  one  have  doubted  that  the  right  of  actioa 
vested  immediately  on  capture?  As  the  clause  stands,  the  assured 
are  bound  to  wait  the  thirty  days,  at  the  expiration  of  which  the  right 
of  action  is  vested.  The  underwriters  seem  to  have  been  under  an 
impression  that  they  were  conceding  somethin<7  by  the  words  whicb 
follow, — '*  without  waiting  for  condemnation."  The  obvious  intention 
was,  to  secure  to  the  assured  something  which  otherwise  they  would 
not  have,  and  to  accelerate  and  secure  the  payment  of  a  total  loss 
irrespective  of  any  proceeding  of  a  prize  Court.  On  the  one  hand, 
the  clause  binds  the  assured  not  to  sue  until  the  expiration  of  the 
thirty  days ;  and,  on  the  other,  that  the  right  of  the  assured  shall  be 
ascertained  and  fixed  at  the  same  period, — the  obvious  meaning  of  the 
parties  being,  that,  in  o^der  to  render  the  underwriters  liable,  the 
embargo  must  continue  in  force  for  thirty  days.  Here,  that  'event 
has  happened,  and  the  right  of  the  assured  to  sue  for  a  total  loss  was 
complete.  The  construction  sought  to  be  put  upon  the  clause  on  the 
part  of  the  defendants  would  make  it  a  stipulation  solely  for  the 
benefit  of  the  assurers.  It  will  be  said,  that,  as  the  ship  was  restored 
before  the  writ  issued,  the  plaintiff  are  in  the  same  position  as  if  this 
""8301  ^^^^^®  ^^^  ^^^  heeiti  inserted  in  the  policy  at  all.   ^[Montagus 

-'  StfiTH,  J. — You  say  you  bad  a  vested  right  at  the  expiration 
of  the  thirty  days,  irrespective  of  what  happened  afterwards.]  Precisely 
so.     The  object  was  to  secure  a  certainty. 

Mellish^  Q.  C,  and  Archibald,  in  support  of  the  rule. — ^The  general 
rule  of  our  insurance  law  unquestionably  is,  that,  if  a  vessel  has  been 
captured  or  detained,  but  before  action  brought  she  is  restored,  the 
loss  ceases  to  be  total,  and  becomes  a  partial  loss  only ;  the  ground 
being,  that  insurance  is  a  contract  of  inaemnity,  by  which  the  assured 
is  only  entitled  to  be  secured  against  the  loss  sustained  at  the  time  of 
action  brought.  The  question  is  whether  the  words  of  this  clause 
enure  to  alter  that  general  rule  of  law,  or  whether  they  mean  any- 
thing more  than  to  indicate  the  time  when  a  constructive  loss  is  to 
bj^come  an  absolute  total  loss.  The  construction  contended  for  on  the 
other  side  gives  no  meaning  to  the  words  *'  without  waiting  for  ooo- 
demnation."  It  is  conceded,  that,  if  the  ship  had  been  restored  wUhin 
the  thirty  days,  the  loss  would  not  have  been  total.  Embargo  is  not, 
like  capture,  a  total  loss  at  the  time  it  is  put  on.  In  Arnould,  §  387, 
Vol.  2,  p.  1085,  it  is  said :  "  The  grounds  of  abandonment  hitherto 
considered  have  been  capture,  barratrous  seizure  and  carrying  away 
of  the  ship  by  the  crew  (Falkner  v.  Bitchie,  2  M.  &  Sel  w.  290 ;  Brown  r* 
Smith,  1  Dow  849)  and  desertion  of  the  ship  at  sea  by  the  crew,  as  the 
necessary  and  sole  means  of  saving  their  lives  (Thornely  v.  Hebsoo, 
2  B.  &  Aid.  518;  Holdsworth  v.  Wise,  7  B.  &  C.  794  (E.  C.  L.  B.  vol 
14),  1  M.  &  B.  673) :  in  all  these  cases  we  have  seen  that  the  assured  has  a 
vested  right  to  give  notice  of  abandonment  on  first  hearing  of  the  casualty, 
supposing  the  privation  of  his  possession  or  control  over  the  ship  to 
have,  been  once  total ;  but  that  his  right  to  recover  as  for  a  total  ioe$ 
*8311   *^^P^°^'.  ^^  ^^^  cases  alike,  upon  the  state  of  the  ship  at  the 

-I  commencement  of  the  action.  Subject  to  the  same  limitations, 
there  can  be  no  doubt  that  arrest,  detention,  or  embargo  of  the  ship, 
whether  by  a  hostile. or  friendly  government,  gives  a  primfi  Cucie 
right  of  abandonment  in  all  cases  where  there  is  an  apparent  proba- 
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bility  that  tbe  owner's  loss  of  the  free  use  and  disposal  of  bis  ship, 
once  total,  by  tbe  arrest  or  embargo,  may  he  of  long,  or  at  all  events 
of  very  uncertain  eontinuance.  Thus,  where  the  ships  of  an  American 
merchant  resident  at  the  time  of  action  brought  in  this  country,  had 
been  seized  and  detained  by  the  French  government  in  their  port  of  load- 
ing^ it  was  held,  that,  under  a  policy  ai  and  from  such  port,  he  might 
recover  as  for  a  total  loss,  upon  due  notice  of  abandonment,  more 
especially  as  it  appeared  that  the  ships  at  the  time  of  action  brought 
were  still  detained,  and  had  then  been  so  for  three  years:  Botch  t;. 
Edie,  6  T.  B.  413.  *  Of  course,  if  the  arrest  be  only  momentary  in  its 
duration,  if  it  creates  only  a  temporary  obstruction  of  the  voyage, 
without  giving  rise  to  any  permanent  loss  of  control  over  the  ship,  it 
cannot  give  any  right  to  abandon."  Here,  the  ship  was  never  taken 
oat  of  the  possession  of  the  captain.  The  repairs  were  going  on  all 
the  time,  and  were  not  finished  when  the  embargo  was  taken  off. 
"Thus,"  continues  Arnould,  "where,  on  the  occasion  of  a  famine  at 
Corfu,  some  Venetian  cruisers,  meeting  at  sea  a  Genoese  ship  laden 
with  corn,  carried  her  into  Corfu,  and,  after  taking  out  and  paying  for 
the  corn,  let  the  ship  go  free,  this  was  decided  in  the  Bota  Court  of 
Genoa  to  give  no  ground  of  abandonment  to  the  assured  on  ship : 
BoGcus,  No.  60,  cited  by  Emerigon,  Ch.  xii.,  s.  80,  vol.  1,  p.  527  (edit. 
1827);  and  see  Boulay-Paty's  Commentary,  Vol.  2,  p.  219.  So, 
where  a  British  ship  was  detained  eleven  days  by  a  British  man-of- 
war,  to  prevent  her  *proceeding  to  a  port  where  an  embargo  t^ooq 
was  laid  on  all  British  vessels,  it  was  held  that  the  assured  on  '-  ^ 
ship  could  not  abandon  on  this  ground:  Foster  v.  Christie,  11  East 
205.  In  France,  the  assured  is  allowed  to  give  notice  of  abandon- 
ment immediately  after  capture ;  but,  in  case  of  detention  by  arrest  or 
embargo,  he  is  obliged  to  wait  before  doing  so  for  difterent  periods 
fixed  by  the  187th  article  of  the  Code  de  Commerce.  '  Other  laws,* 
says  Mr.  Benecke  (Principles  of  Indemnity  849),  *  make  no  distinction 
between  capture  and  detention.  Those  of  Prussia  admit  the  abandon- 
ment when  the  liberation  is  uncertain  or  tedious.  In  Genoa  and  Leg- 
born,  the  assured  may  abandon  when  ship  has  been  detained  for  three 
days.  In  Hamburg  the  assured  cannot  claim  a  total  loss,  until  the 
ship  or  goods  have  been  definitely  condemned  or  irretrievably  lost : 
Benecke  349.  In  this  country  no  precise  period  is  fixed ;  but  imme- 
diately on  hearing  that  his  ship  is  detained  by  an  embargo,  the  assured 
may  give  notice  of  abandonment,  subject,  of  course,  as  in  all  other  like 
cases  J  to  have  his  right  to  recover  for  a  total  loss  defeated  by  the  restoration 
of  the  ship  before  action  brought^  It  is  clear,  therefore,  that  embargo 
is  not  like  capture.  The  object  of  the  special  stipulation  here  is,  to 
remove  all  uncertainty  on  that  head :  the  intention  was  to  treat  the 
official  intimation  of  capture  or  embargo  as  equivalent  to  a  condemna- 
tion by  a  prize  Court.  In  Hamilton  v.  Mendes,  2  Burr.  1210,  Lord 
Mansfield  says:  ''The  plaintiff's  demand  is  for  an  indemnity.  His 
action,  then,  must  be  founded  upon  the  nature  of  his  damnification,  as 
it  really  is  at  the  time  the  action  is  brought.  It  is  repugnant,  upon 
a  contract  of  indemnity,  to  recover  as  for  a  total  loss,  when  the  final 
event  has  decided  that  the  damnification  in  truth  is  an  average,  or 
perhaps  no  loss  at  all.     Whatever  undoes  the  damnification,  in  whole 
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itQQtyi  or  in  part,  must  operate  upon  *the  indemnity  in  the  same  degree. 
^  It  is  a  contradiction  in  terms  to  bring  an  action  for  indemnity, 
when,  upon  the  whole  event,  no  damage  has  been  sustained.^'  In 
Brotherston  v.  Barber,  6  M.  &  Selw.  418,  an  insurance  was  effected  on 
a  ship  from  Bio  de  Janeiro  to  Liverpool,  and  the  ship  was  captured, 
and  afterwards  recaptured,  but  in  the  interval,  the  assured,  having 
received  intelligence  of  the  capture,  gave  notice  of  abandonment,  and 
after  the  recapture  the  ship  arrived  at  Liverpool,  having  sustained  a 
partial  damage.  In  an  action  for  a  total  loss,  it  was  held  that  the 
assured  could  only  recover  for  a  partial  loss.  "  The  cases,"  said  Lord 
Ellenborough.  "  which  have  been  the  subject  of  this  day's  observation 
have  all  taken  root  in  the  doctrine  of  Lord  Mansfield  in  Hamilton  r. 
Mendes,  in  which  it  is  laid  down  that  an  assured  can  only  demaad  aa 
indemnity ;  and  consequently,  his  action  must  be  founded  upon  the 
nature  of  his  damnification  as  it  really  is  at  the  time  the  action  is 
brought.  Now,  if  we  inquire  as  to  the  nature  of  the  injury  sustained 
by  this  capture,  followed  by  the  recapture,  what  was  it  at  the  time 
when  this  action  was  brought  ?  It  seems  to  me  that  the  only  injury 
was,  a  retardation  of  the  voyage  during  the  time  the  ship  was  in  the 
enemy's  custody,  and  was  diverted  from  her  course  to  Liverpool." 
Notwithstanding  the  special  clause  introduced  into  this  policy,  it  is 
still  a  contract  of  indemnity  only. 

Erle,  G.  J. — I  am  of  opinion  that  the  plaintiffs  are  entitled  to 
recover  for  a  total  loss.  The  only  duty  which  is  cast  upon  the  Court, 
is,  that  of  putting  a  construction  upon  a  few  words  in  this  policy. 
The  risks  intended  to  be  covered  by  it  are  those  which  are  excluded 
by  the  clause  "  warranted  free  from  capture,  seizure,  and  detention,  or 
*S^41  ^^®  consequences  of  any  *attempt  thereof."  Then  comes  the 
-•  clause  which  we  are  called  upon  to  construe, — "  to  pay  a  loss 
thirty  days  after  receipt  of  official  news  of  capture  or  embargo,  with- 
out waiting  for  condemnation."  Leaving  out  the  last  four  words 
''  without  waiting  for  condemnation,"  the  clause  contains  a  clear  and 
unambiguous  stipulation,  that,  when  thirty  days  shall  have  elapsed 
after  c^ipture  or  embargo,  the  assured  shall  be  entitled  to  claim  for  a 
total  loss.  Are  we  to  reject  the  natural  and  proper  construction,  be- 
cause we  are  unable  to  give  any  sensible  meaning  to  the  four  words 
which  follow  ?  They  may  have  been  introduced  out  of  abundant 
caution :  but  they  cannot  take  away  the  clear  effect  of  the  other  words. 
It  seems  that  there  was  a  particular  risk :  and,  knowing  the  doubts 
which  had  been  entertained  as  to  the  time  for  the  commencement  of 
the  action,  the  parties  contract  that  there  shall  be  a  vested  right  of 
action  as  for  a  total  loss  thirty  days  after  the  receipt  of  official  news 
of  capture  or  embargo.  This  was  not  a  temporary  embargo,  but  an 
embargo  by  reason  of  the  declaration  of  war.  I  am  clearly  of  opinion, 
that,  official  news  of  the  embargo  having  arrived  more  than  thirty 
days,  the  plaintiffs  were  entitled  to  claim  as  for  a  total  loss. 

Bylbs,  J. — I  am  of  the  same  opinion.  The  words  ^*io  pay  a  total 
loss  thirty  days  after  receipt  of  official  news  of  capture  or  embargo." 
if  they  had  stood  alone,  would  have  been  perfectly  clear.  If  any 
ambiguity  or  difficulty  is  created  by  the  last  four  words  of  the  claose, 
'*  without  waiting  for  condemnation,"  it  is  to  be  remembered  that 
this  is  a  policy  against  capture  or  embargo  only.     Mention  13  made 
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of.  the  sentence  of  a  prize  Court.  But  it  still  leaves  the  positive 
engagement,  that,  after  the  expiration  of  thirty  Jays,  there  shall  be  a 
total  loss.  In  my  opinion  the  contract  is  susceptible  of  no  other 
conatraction. 

♦Montague  Smith,  J. — I  am  of  the  same  opinion. — We  are  r^ooK 
bound  to  give  a  meaning  to  this  special  clause  in  the  policy,  '- 
'*  to  pay  a  loss  thirty  days  after  receipt  of  oflScial  news  of  capture  or 
embargo."  The  proper  construction  seems  to  me  to  be,  that  the 
assured  had  a  vested  right  of  action  for  a  total  loss  upon  the  happen- 
ing of  the  event  eontem plated.  The  event  contemplated  has  happened. 
It  is  said  that  ambiguity  is  introduced  by  the  last  four  words  of  the 
clause,  "without  waiting  for  condemnation."  It  may  be  that  the 
parties  intended  to  make  the  delay  of  thirty  days  equivalent  to  a  con- 
demnation. In  any  view  the  plaintiffs  are  clearly  entitled  to  recover. 
The  defendant's  mode  of  reading  the  contract  would  deprive  the 
plaintiffs  of  their  right  of  action  if  the  vessel  should  be  restored. 
That  would  be  a  restriction  of  the  rights  of  the  assured  which  the 
parties  have  not  expressed  and  clearly  could  not  have  intended.  The 
best  construction  I  can  put  upon  the  language  of  the  policy,  is,  that 
the  event  has  happened  whicn  was  to  entitle  the  plaintiffs  to  recover 
for  a  total  loss.  Rule  discharged. 


FARNWORTH  and  Another  v.  HYDE.    Feb.  27. 

A  veMel  WW  stranded  and  froxen  ap  in  the  St  Lawrence  in  the  beginnlDg  of  the  Winter; 
ami,  OQ  the  breaking  up  of  the  ice  in  the  Spring,  she  was  fonnd  to  be  in  imminent  peril,  and, 
a/ter  several  surveys,  botb  ship  and  cargo  were  sold  under  circumstances  which  the  jnrj  fonnd 
to  constitute  a  reasonable  necessity  for  an  immediate  sale, — the  expense  of  getting  the  ship 
afloat  and  repairing  her,  and  of  forwarding  the  cargo  (timber)  to  its  destination  (Liverpool) 
being  greater  than  their  value  when  so  respectively  repaired  and  carried : — Held,  that  the  under- 
writers on  cargo  were  liable  as  for  a  total  loss,  without  notice  of  abandonment;  the  information 
of  the  loss  and  of  the  sale  having  both  reached  the  assured  at  the  same  time. 

This  was  an  action  on  a  policy  of  insurance  on  timber  per  the  ship 
Avon  from  Quebec  to  Liverpool.  The  plaintiffs  claimed  for  a  total 
loss. 

*The  cause  was  tried  before  Pigott,  B.,  at  the  last  Summer  r*oQg 
Assizes  at  Liverpool,  when  the  following  facts  appeared  in  '■ 
evidence: — The  policy  was  effected  on  the  13th  of  November,  1861, 
and  the  ship  sailed  from  Quebec,  with  a  cargo  of  timber  the  value  of 
which  was  4300/.,  on  the  20th  of  November.  On  the  1st  of  December 
she  anchored  at  Brandy-ports,  on  the  river  St.  Lawrence.  On  the  2d 
she  took  the  ground  and  unshipped  her  rudder.  Being  in  this  dis- 
abled condition,  the  master  telegraphed  to  Quebec  for  a  steam-tug, 
but  none  was  to  be  had.  Eventually  the  ship  settled  on  the  rocks, 
and  the  ice  closing  round  her  she  remained  fast.  On  the  10th  of 
December,  the  ship  and  cargo  were  surveyed  by  Coleman  and  Nesbitt. 
two  surveyors,  and  again  on  the  16th  of  January,  1862,  by  the  same 
persons.  Finding  the  vessel  much  crushed  and  damaged,  those  gen- 
tlemen advised  her  sale  for  the  benefit  of  all  concerned.  The  surveys, 
however,  being  laid  before  Lloyd's  surveyor  at  Quebec,  he  declared 
against  the  sale  of  the  ship :  consequently  nothing  was  then  doue, 
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except  that  the  crew  were  discharged.  The  Avon  lay  in  this  state 
until  the  ice  in  the  St.  Lawrence  began  to  break  up.  The  ship  and 
cargo  were  again  surveyed  on  the  29th  and  30th  of  April,  and  1st 
and  2d  of  May,  when  the  surveyors  advised  the  immediate  sale  of 
both.  Thev  were  accordingly  sold  (separately)  by  auction  on  the  7th 
of  May,  ana  both  ship  and  cargo  were  bought  by  the  same  persons, 
Messrs.  Julien, — the  former  for  3492. 68.  ^cL,  the  latter  for  550/.  The 
cargo  was  afterwards  taken  out  of  her  by  the  purohaserai,  and  the  ship 
got  off  and  repaired :  the  former  was  ultimately  sold  for  14002. ;  and  the 
latter  (after  being  got  off  and  repaired  at  an  expense  exceeding  3000/L) 
was  sold  at  a  considerable  loss. 

Notice  to  the  assured  of  the  sale  and  of  the  necessity  for  it  reached 
them  at  the  same  time :  consequently  there  was  no  notice  of  abandon- 
ment given. 

*8371       *'^  great  number  of  depositions  were  put  in  to  show  the 
-'  hopeless  condition  of  the  vessel  at  the  time  of  the  sale,  and  the 
impossibility  by  reason  of  the  costs  of  rafting  and  carriage  of  getting 
the  cargo  forwarded  profitably  by  any  other  vessel. 

The  defendant,  who  was  an  insurer  for  1502.,  bad  paid  84Z.  10«.  into 
Court  to  cover  an  average  loss  estimated  at  23  per  cent. ;  and  it  was 
agreed  that,  if  the  loss  was  to  be  regarded  as  an  average  loss  only,  the 
amount  should  be  settled  by  an  average-stater  out  of  Court. 

The  following  appeared  upon  the-  learned  Judge's  notes  as  the 
estimate  of  the  expenses  which  would  have  been  necessarily  incurred 
in  forwarding  the  cargo  to  its  destination  by  another  vessel : — 

"  Cost  of  landing 350  0  0 

"  Cost  of  raftine  and  oonTeyance  to  Qaebeo 700  0  0 

"  Original  freight  to  be  re-incurred 1556  0  0 

"  Extra  freight 700  0  0 

"  Rising  freight  (a) 269  0  0 

'*  Deterioration,  12  per  eent 516  0  0 

£4091    0    0." 

Deducting  this  sum  of  4091 Z.  from  the  estimated  value  of  the  cargo 
when  arrived  at  Liverpool,  4300 {.,  there  remained  a  balance  of  209/. 
on  the  cargo. 

The  learned  Judge  put  two  questions  to  the  jury, — first,  whether 
the  sale  of  the  ship  was  justifiable.  This,  he  told  them,  depended 
upon  whether  or  not  a  prudent  owner  uninsured,  being  on  the  8pot» 
would  have  sold  her ;  as  to  which  his  judgment  would  be  governed 
by  the  consideration  whether  if  he  got  her  oflF  and  repaired  her,  her 
*8381  ^^^^^  when  repaired  would  *exceed  the  cost  of  the  repairs. 
^  The  second  question  was,  whether  or  not  it  was  right  to  sell 
the  cargo.  This,  the  learned  Baron  said,  would  depend  on  whether  or 
not  the  cargo  could  have  been  practically  (to  be  understood  in  a 
commercial  sense)  carried  to  its  destination :  which,  again,  he  said, 
would  depend  on  whether,  under  all  the  circumstances,  the  cost  of 
carrying  the  cargo,  added  to  the  amount  of  depreciation,  would  have 
left  any  appreciable  margin  of  profit  to  the  owners.    As  to  the  209/. 

(a)  Which  was  explained  to  mean  tbe  differenoe  in  eonieqnenee  of  the  rise  in  freights  hetveei 
the  time  of  loading  the  Atoc  ii  NoTember,  1861,  and  the  reopening  of  the  naTigation  in  the 
Spring  of  16A2. 
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the  learned  Judge  said  the  jury  might  say  whether  anything  was  to  be' 
deducted  for  loss  of  quantity. 

The  jury  answered  the  two  questions  above  mentioned  in  the 
affirmative:  and  a  verdict  was  thereupon  entered  for  the  plaintiflfs, 
subject  to  leave  reserved  to  the  defendant  to  move  to  enter  the  verdict- 
for  him,  or  to  reduce  the  damages. 

E.  JameB^  Q.  C,  accordingly,  in  Michaelmas  Term  last,  obtained  a 
rule  nisi  to  enter  a  verdict  for  the  defendant,  or  a  nonsuit,  on  the 
grounds, — ^first,  that  there  was  no  evidence  of  a  total  loss, — secondly, 
that  there  was  no  evidence  of  partial  loss  exceeding  the  sum  paid 
into  Court;  or  to  reduce  the  damages  to  the  sum  actually  due  as  for' 
a  partial  loss.  He  submitted,  that,  the  cargo  remaining  m  specie,  if 
it  could  be  carried  to  its  destination,  the  master  was  bound  to  forward 
it,  and  could  not  justify  treating  the  loss  as  total,  and  selling  the 
goods.  He  referred  to  Knight  r.  Faith,  15  Q.  B.  649,  and  The  &reat 
Indian  Peninsula  Railway  Company  v,  Saunders,  1  Best  &  Smith  41 
(E.  C.  L.  R.  vol.  101),  in  error  2  Best  &  Smith  266  (E.  C.  L.  R.  vol. 
110). 

BreUy  Q.  C,  MelUsh,  Q.  C,  and  0,  Russell  showed  cause. — There  was 
abundant  evidence  to  show  that  the  ship  was  a  total  loss,  and  that  the  ship 
and  cargo  were  *nece8sarily  and  properlysold :  and,  the  property  r^ooq 
having  passed  by  the  sale  to  the  purchasers,  there  was  nothing  ^ 
that  could  be  the  subject  of  abandonment.  In  Rosetto  v.  Gurney,  11 C. 
B.  176  (E.  C.  L.  R.  vol.  73),  a  cargo  consisting  of  8700  quarters  of 
wheat,  valued  at  64002.,  was  insured  on  a  voyage  from  Odessa  to 
Liverpool.  Shortly  after  she  sailed,  the  vessel  received  sea-damage, 
and  was  compelled  to  put  back  to  refit.  The  repairs  and  expenses 
amounted  to  18002.,  to  raise  which,  the  master  hypothecated  the  ship 
and  cargo  for  1860/.,  by  a  bottomry-bond  payable  ten  days  after  the 
ship's  arrival  at  the  port  of  delivery.  The  ship  again  sailed,  and,  before 
her  arrival,  was  wrecked,  and  carried  into  Cork  by  salvors,  where,  the 
cargo  being  found  to  be  considerably  damaged,  and  the  vessel  not 
worth  repairing,  both  were  sold.  The  jury  found  that  about  one- 
half  of  the  wheat  might  have  been  dried,  and  conveyed  from  Cork  to 
Liverpool,  at  a  cost  less  than  its  value  on  its  arrival  at  Liverpool. 
The  vessel  and  cargo  were  taken  possession  of  by  the  Court  of  Admi- 
ralty (who  directed  their  sale),  by  whom  4502.  and  costs  were  awarded 
to  the  salvors,  and  1881/.  and  costs  to  the  holders  of  the  bottomry- 
bond.  It  was  held  that  the  evidence  disclosed  a  partial  loss  only : 
that,  in  ascertaining  whether  or  not  it  was  practicable  to  send  the 
whole  or  any  part  of  the  cargo  to  its  port  of  aestination  in  a  market- 
able state,  the  jury  were  bound  to  take  into  consideration  the  cost  of 
unshipping  the  cargo,  the  cost  of  drying  and  warehousing  it,  the  cost 
of  transhipping  it  into  a  new  bottom,  and  the  cost  of  the  difference  of 
transit,  if  it  could  only  be  effec  ed  at  a  higher  than  the  original  rate 
of  freight, — adding  the  salvage  allowed  in  proportion  to  the  value  of 
the  cargo  saved ,  but  not  the  debt  and  costs  paid  to  the  holder^  of  the 
bottom ry-bond :  and  that  the  loss  would  be  total  or  partial  as  the  aggre- 
gate of  these  exceeded  or  fell  short  *of  the  value  of  the  cargo  t^coaa 
when  delivered  at  the  port  of  discharge.  Jervis,  C.  J.,  in  deliver-  ^ 
ing  the  judgment  of  the  Court,  lays  down  the  law  in  conformity 
with  all  the  modern  cases,  thus, — *'A8  a  general  rule,  where  the 
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whale  or  any  part  of  a  cargo  is  practioally  capable  of  being  sent  in  a 
marketable  state  to  its  port  of  destination,  the  master  cannot  sell,  nor 
can  the  assured  recover  as  for  a  total  loss.     Whether  the  cargo  can 
practically  be  forwarded  to  its  port  of  destination,  involves  a  consid- 
eration of  all  the  circumstances  of  each  particular  case :  and  this  word 
'practically/  as  explained  by  my  Brother  Maule,  in  Moss  ©.  Smith, 
9  C.  B.  94  (E.  C.  L.  B.  vol.  .67),  comprehends  the  condition  upon 
which  the  difference  between  a  total  and  partial  loss  depends.     '  In 
matters  of  business,'  says  that  learned  Judge,  *  a  thing  is  commonly 
treated  as  impossible,  when  it  is  impracticable,  and  as  impracticable, 
when  it  cannot  be  done  without  laying  out  more  money  than  the  thing 
is  worth.'    Thus,  if  goods  are  reduced  to  such  a  state,  by  sea-damage, 
as  to  be  worth  nothing  if  sent  on,  the  master  may  sell  them,  and  the 
owner  may  recover  as  for  a  constructive  total  loss :  Parry  v.  Aberdein, 
9  B.  &  C.  411  (E.  C.  L.  B.  vol.  17),  4  M.  &  R.  348.    So,  if  from  sea- 
damage  the  goods  cease  to  retain  their  original  character,  for  instance, 
from  the  progress  of  putrefaction,  the  master  is  justified  in  selUnsr, 
and  the  assured  may  recover  a  total  loss:  Boux  v,  Salvador,  3  N.  G. 
268  (E.-  C.  L.  B.  vol.    32),   4  Scott  1.    On  the  other  hand,  if 
the  damage  is  reparable,  the  loss  is  total  or  partial  according  to 
circumstances.     If  the  damage   cannot  be  repaired   without  lay* 
ing  out  more  money  than  the  thing  is  worth,  the  reparation  is  im- 
practicable,  and   therefore,   as  between   the   underwriters  and  the 
assured,  impossible.     If  it  can,  the  cargo  is  then  practically  capa- 
ble of  being  sent  in  a  marketable  state  to  its  port  of  destina- 
tion,  the  master  cannot  sell  it,   and  the  assured  cannot  recover 
*8411  *^  ^^^  ^  constructive  total  loss."     In  the  case  of  a  ship,  the 
,        -'  test  is  whether  a  prudent  owner  uninsured,  if  on  the  spot, 
would  have  repaired  her.    In  the  case  of  goods,  it  would  depend  on 
the  state  of  the  market  at  the  place  where  the  misfortune  happens.   In 
all  other  respects,  the  question  as  to  ship  and  cargo  is  exactly  the 
same.     Beimer  v.  Bingrose,  6  Exch.  263,t  is  also  an  authority  to 
show  that  the  loss  would  be  total,  if  the  timber  was  placed  in  such 
circumstances,  that,  when  brought  home,  it  could  not  have  been  sold 
for  an  amount  exceeding  the  expense  of  securing  it  and  sending  it  to 
Liverpool.     The  question  was  put  to  the  jury  very  much  in  the  terms 
of  Bosetto  V,  Gurney ;  and  the  direction  is  not  now  complained  of.   It 
may  be,  that,  if  the  assured  had  received  in  England  information  as  to 
the  position  of  the  vessel  and  her  danger,  and  the  advice  given  by  the 
surveyors  on  the  spot,  they  would  have  been  bound  to  give  the  under- 
writers notice  of  abandonment.    But,  when  they  receiv^  the  informa- 
tion there  was  nothing  to  abandon.    The  notice  of  the  sale  of  the  ship 
and  cargo  were  received  by  them  at  the  same  time  that  they  received 
notice  of  the  situation  of  the  ship.    If  the  sale  of  the  cargo  was  neees- 
sary  and  right  at  the  time,  it  is  a  total  loss.     The  only  question  is» 
was  there  any  evidence  for  the  jury  that  the  sale  was  justifiable?    It 
is  clear,  that,  to  constitute  a  total  loss,  it  is  not  necessary  that  there 
should  be  a  total  {annihilation  of  either  ship  or  cargo:  Cambridge  v. 
Anderton,  2  B.  &  C.  691  (E.  C.  L.  B.  vol.  9),  4  D.  &  fi.  203.     [Erlk, 
G.  J. — An  urgent  necessity  for  immediate  sale  dispenses  with  notice 
of  abandonment.]     In  1  Arnould  on  Insurance  241,  it  is  said,  that, 
"  where  the  original  ship  is  disabled,  and  there  exist  no  means  of 
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transhipment,  or  hope  of  any, — as,  where  the  ship  is  cast  away  on 
some  desolate  and  unfrequented  coast, — ^tbe  master  might  possibly  be 
held  empowered  to  sell  tjie  cargo  if  he  had  *the  opportunity,  even 
though  it  were  neither  sea-damaged  noj  of  a  perishable  r^oAo 
nature:"  per  Bayley,  J.,  in  Hunt  v.  The  Royal  Exchange  ^ 
Assurance  Company,  6  M.  &  Selw.  56,  67.  And  see  Idle  v.  The 
Royal  Exchange  Assurance  Company,  8  Taunt.  755  (E.  C.  L.  R.  vol 
4),  3  J.  B.  Moore  115 :  see  also  8  Brod.  k  Bingh.  161  (d)  (B.  C.  L.  R. 
vol.  7^.  The  question  arose  in  King  v.  Walker,  in  error,  3  Hurlst.  & 
Colt.  209,  where  Willes,  J.,  in  delivering  the  judgment  of  the  Exche- 
quer Chamber,'  says:  "The  vessel  set  sail  upon  a  voyage  from 
Monlmein  to  Falmouth,  and  by  perils  of  the  seas  was  so  much 
strained  and  seriously  damaged,  that  she  was  compelled  to  put  into 
Simon's  Bay,  where  she  was  surveyed,  and  it  was  ascertained  that 
without  an  expenditure  clearly  beyond  her  value  when  repaired,  she 
could  not  be  made  seaworthy  or  capable  of  continuing  the  voyage 
with  cargo  or  in  ballast;  and  it  was  doubtful,  in  consequence  of  the 
prevalent  swell,  whether  she  would  bear  heaving  down  in  the  course 
of  repair.  The  master  took  the  opinion  of  the  Attorney -General  of 
the  Cape,  and,  acting  under  his  advice  to  abandon  and  sell,  sold  the 
ship  for  the  best  price  that  could  be  obtained  for  her,  2801.  gross, — 
1242.  78.  Id.  net.  In  making  this  sale  the  master  appears  to  have  acted 
with  perfect  honesty,  and  in  such  a  manner  as  a  prudent  owner  unin- 
sured would  have  acted.  The  plaintifis  further  insisted  that  the  sale 
was  a  necessary  act,  at  least  in  this  sense,  that,  as  expenses  were 
running  on,  it  was  necessary  to  do  something,  and  that  no  other 
rational  course  for  the  master  to  pursue  can  be  suggested :  see  Somes 
V.  Sugrue,  4  C.  &  P.  276  (E.  C.  L.  R.  vol.  19);  Hunter  v.  Parker,  7 
M.  &  W.  322  ;t  and  upon  this  the  plaintifiPs  relied  as  showing  an  actual 
total  loss,  of  course  with  benefit  of  salvage,  but  without  any  necessity 
for  abandonment;  and  they  relied  upon  Cambridge  v.  Anderton,  2  B. 
&  C.  691  (E.  C.  L.  R.  vol.  9),  4  D.  &  R.  208  (E.  C.  L.  R.  vol.  16},  the 
judgments  in  Moss  v.  Smith,  9  C.  B.  94  (E.  C.  L.  R.  vol.  67),  and  that 
part  of  *the  judgment  in  Knight  v.  Faith,  16  Q.  B.  649- (E.  C.  r*o4Q 
L.  R.  vol.  69),  in  which  Lord  Campbell  excepted  the  case  of  a  I- 
bon&  fide  sale  by  the  master;  to  which  may  be  added  the  statement 
in  Marshall  on  Insurance  (by  Serjt.  Shee),  p.  460.  And  it  may  not 
be  easy  to  understand  why  notice  of  abandonment  should  be  required 
in  a  case  where  the  vessel  cannot  be  made  to  sail  except  at  an  expense 
for  repair  which  no  rational  man  would  incur,  and  is  therefore  pro- 
perly and  in  a  sense  necessarily  sold  for  the  old  materials,  and  the 
case  of  a  sunken  vessel,  of  which  some  portion  of  the  materials  may 
be  recovered,  but  which  cannot  be  raised  except  by  an  extravagant 
expenditure  such  as  no  rational  man  would  incur.'' 

Then,  if  this  was  not  a  total  loss,  there  is  abundant  evidence  of  a 
partial  loss  greatly  exceeding  23  per  cent.  The  mode  of  ascertaining 
an  average  loss  on  goods  when  arrived  is  well  fixed.(a)    But  the  ques- 

(a)  "A  particular  average  on  goods  deliTered  at  the  port  of  destinatioOp  is  adjusted  on  tbe 
grots  proceeds  or  market  Talne  there,  and  is  tbe  same  proportion  of  the  ralne  of  the  goods  in 
the  policy,  wbetb«r  open  or  valued,  as  (he  defteieBey  of  tbe  gross  market  ralne  of  the  damaged 
goods  compared  to  those  of  the  sound  is  of  the  gross  market  ralne  of  the  latter.  That  is  to 
say,  if  the  inrnice  price  of  the  damaged  goods  in  an  open  policy,  or  their  ralue  in  a  rained 
policy,  is  $1000,  and  they  are  sold  at  $6000  at  tbe  port  of  destination,  and  the  same  goodk 
sound  would  hare  been  worth  there  $1200,  (he  loss  is  one-half,  or  $600." 
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tion  here  is,  what  is  the  rule  where  the  goods  are  justifiably  sold  at 
an  intermediate  port.  It  is  submitted  that  it  makes  it  at  once  a 
salvage  loss,  and  that  the  correct  rule  is,^  to  pay  the  value  in  the 
policy,  less  the  salvage:  see  Benecke  Pr.  of  Indemnity  485;  Stevens 
on  Average,  6th  edit.  88-85;  A  mould  on  Insurance,  Vol.  2,  §  360. 
In  2  Phillips  on  Insurance,  §  1468,  it  is  said, — "In  case  of  a  salvage 
loss,  that  is,  in  one  whert  the  insured  damaged  goods  are  sold  at  an 
♦8441  ^^^^^^'"'^^^^^  P^^  fa^  ^  ^benefit  of  the  assured  and  his  under- 
^  writer,  the  a(^ustment  is  precisely  the  same  in  respect  of  ihost 
goods  as  it  is  in  a  total  loss.  The  voyage  is  broken  up  in  respect  of 
those  goods,  and  the  underwriter  is  liable  to  pay  to  the  assured  the 
amount  at  which  they  are  insured,  whether  under  an  open  or  a  valued 
policy,  and  the  salvage,  that  is,  the  net  proceeds  of  the  goods,  sahject 
to  all  necessary  charges,  is  to  be  credited  to  the  underwriter."  The 
sum  paid  into  Court  here  is  only  on  the  amount  of  deterioration.  The 
plaintiffs  claim  to  be  entitled  to  all  the  expenses  and  the  increased 
freight  they  must  have  paid  to  bring  the  goods  on  to  their  destination. 
JS,  James,  Q.  C,  and  T,  Jones^  in  support  of  the  rule. — The  plain- 
tiffs are  not  entitled  to  recover  either  in  respect  of  a  total  loss,  or  of 
an  average  loss  beyond  the  sum  paid  into  Court.  It  is  not  denied  on 
the  part  of  the  plaintifiB  that  notice  of  abandonment  is  necessary  in 
the  case  of  a  constructive  total  loss  whether  of  ship  or  of  goods: 
Fleming  v.  Smith,  1  House  of  Lords  Cases  513.  No  notice  of  aban- 
donment was  given  here.  If  there  could  be  a  total  loss,  it  was  clearly 
constructive  only,  and  therefore  the  underwriters  were  entitled  to 
notice.  There  was  no  actual  total  loss  of  the  ship :  and,  even  if  there 
was,  it  does  not  follow  that  there  was  an  actual  total  loss  of  the  cargo. 
Assuming  that  the  master  is  justified  in  selling  the  cargo,  where  the 
ship  is  wrecked  and  the  goods  cannot  in  a  mercantile  sense  be  for- 
warded to  their  port  of  destination,  the  evidence  here  failed  to  esta- 
blish that  state  of  things.  The  goods  being  imperishable,  they  must 
be  sent  on  if  it  be  possible.  It  appears  that  the  vessel  took  the  ground 
in  December,  1861,  On  the  face  of  the  surveys  then  made,  there  is 
nothing  to  show  an  actual  total  loss.  Indeed,  the  plaintiff  themselves 
*8451  ^^^  "^^  ^^  ^tedX  *it.  There  may  be  said  to  be  an  actual  total  loss 
-'  of  the  ship,  when  she  founders  or  goes  on  shore,  and  by  the  vio- 
lence of  the  winds  and  waves  is  broken  up,  or  (as  in  Cambridge  r. 
Anderton,  2  B.  &  C.  691  (E.  C.  L.  R.  vol.  9),  4  D.  &  R.  203  (E.  C.  L. 
B.  vol.  16) )  where  she  is  upon  a  rock  incapable  of  being  got  off  and 
repaired.  Bat,  if  the  vessel  retains  the  form  and  character  of  a  ship, 
and  is  capable  of  being  repaired,  then  arises  the  question  whether  or 
not  the  expense  of  the  repairs  will  exceed  the  value  of  the  ship  when 
repaired.  If  she  be  repairable,  there  is  no  actual  total  loss :  and,  if 
repairable  only  at  an  expense  exceeding  her  value  when  repaired, 
there  is  a  constructive  total  loss;  but  there  must  be  notice  of  abandon- 
ment, if  only  for  form's  sake.  It  was  because  the  surveyors  here 
found  the  vessel  in  such  a  state  that  the  cost  of  getting  her  afloat  and 
repairing  her  would  exceed  her  value,  that  they  recommended  a  sale. 
But  that  applied  to  the  ship  only.  All  the  evidence  points  to  a  con- 
structive total  loss.  The  thing  remaining  in  specie,  capable  of  being 
carried  on,  it  was  the  duty  of  the  assured  to  give  the  underwriters 
notice  of  abandonment,  so  that  they  might  exercise  their  own  Judg 
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ment.     [Byles,  J. — There  is  a  great  differenoe  between  the  case  of  a 
vessel  coDstructively  lost,  in  this  sense  that  she  is  incapable  of  being 
repaired  save  at  an  expense  which  would  exceed  her  value  when 
repaired,  and  that  of  a  vessel  sold,  ani  justifiably  sold :  may  not  the 
latter  be  a  case  of  actual  total  loss  7]     It  has  never  been  so  laid  down. 
It  has  always  been  understood  that  abandonment  is  necessary  to  vest 
in  the  underwriters  all  the  property  which  before  was  in  the  assured. 
"  The  underwriter,"  says  Lord  Abinger,  in  delivering  the  judgment 
of  the  Court  of  error  in  Roux  v.  Salvador,  4  Scott  1,  32,  8  N.  C.  266, 
235  (E.  G.  L.  R.  vol.  82),  ''engages  that  the  object  of  the  assurance 
shall  arrive  in  safety  at  its  destined  termination.    If,  in  the  progress 
of  the  *voyaRe,  it  becomes  totally  destroyed  or  annihilated,  or  i^qaq 
if  it  be  placea,  by  reason  of  the  perils  against  which  he  insures,   ^ 
in  such  a  position  that  it  is  wholly  out  of  the  power  of  the  assured  or 
of  the  underwriter  to  procure  its  arrival,  he  is  bound  by  the  very 
letter  of  his  contract  to  pay  the  sum  insured.    But  there  are  interme- 
diate cases.    There  may  be  a  capture,  which,  though  prim&  facie  a 
total  loss,  may  be  followed  by  a  recapture,  which  would  revest  the 
property  in  the  assured.    There  may  be  a  forcible  detention,(a)  which 
may  speedily  terminate,  or  may  last  so  long  as  to  end  in  the  impossi- 
bility of  bringing  the  ship  or  the  goods  to  their  destination.     There 
may  be  some  other  peril  which  renders  the  ship  unnavigable,  without 
any  reasonable  hope  of  repair,  or  by  which  the  goods  are  partly  lost, 
or  so  damaged  that  they  are  not  worth  the  expense  of  bringing  them^ 
or  what  remains  of  them,  to  their  destination.     In  all  these  or  any 
similar  cases,  if  a  prudent  man  not  insured  would  decline  any  further 
expense  in  prosecuting  an  adventure  the  termination  of  which  will 
probably  never  be  successfully  accomplished,  a  party  insured  may, 
for  his  own  benefit,  as  well  as  for  that  of  the  underwriter,  treat  the 
case  as  one  of  a  total  loss,  and  demand  the  sum  insured.    But,  if  he 
elects  to  do  ihis^  as  the  thing  insured,  or  a  portion  of  it^  still  eadsU^  ond  is 
vested  in  him,  the  very  principle  of  the  indemnity  requires  that  he  should 
make  a  cession  of  all  hi^  right  to  the  recovery  of  it,  and  that  too  within 
a  reasonable  time  after  he  receives  the  intelligence  of  the  accident^ 
that  the  underwriter  may  be  entitled  to  all  the  benefit  of  what  may 
still  be  of  any  Value,  and  that  he  may  if  he  pleases  take  measures,  at 
his  own  cost,  for  realizing  or  increasing  that  value."    To  make  an 
actual  total  loss  of  goods^  the  specific  character  of  *the  article  poi^. 
must  be  gone.     "  If,"  says  Lord  Abinger,  in  the  case  above  •■ 
referred  to,  ^'the  goods  are  of^an  imperishable  nature,  if  the  assured 
become  possessed  of  or  can  have  the  control  over  them,  if  they  still 
have  an  opportunity  of  sending  them  to  their  destination,  the  mere 
retardation  of  their  arrival  at  their  original  port  may  be  of  no  preju- 
dice to  them  beyond  the  expense  of  reshipment  in  another  vessel. 
In  such  a  case,  the  loss  can  be  but  a  partial  loss,  and  must  be  so 
deemed,  even  though  the  assured  should,  for  some  real  or  supposed 
advantage  to  themselves,  elect  to  sell  the  goods  where  they  have  been 
landed,  instead  of  taking  measures  to  transmit  them  to  their  original 
destination.    But,  if  the  goods,  once  damaged  by  the  perils  of  the 
sea,  and  necessarily  landed  before  the  termination  of  the  voyage,  are, 
by  reason  of  that  damage,  in  such  a  state,  though  the  species  be  not 

(^).  Bm  Fowltr  «.  Th«  Bngliih  and  QooliUh  MviiM  Jiiiux|Mi^.OoiB9aiijr,  ftnt#,  p.  818. 
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utterly  destroyed,  that  they  cannot  with  safety  be  reshipped  into  the 
same  or  any  other  vessel ;  if  it  be  certain  that,  before  tb^  termination 
of  the  original  voyage,  the  species  itself  would  disappear,  and  the 
goods  assume  a  new  form,  losing  all  their  original  character;  if,  though 
imperishable,  they  are  in  the  hands  of  strangers,  not  under  the  control 
of  the  assured ;  if  by  any  circumstances  over  which  he  has  no  control 
they  can  never,  or  within  no  assignable  period,  be  brought  to  their 
original  destination :  in  any  of  these  cases,  the  circumstance  of  their 
existing  in  specie  at  that  forced  determination  of  (lie  risk  is  of  no  import- 
ance. The  loss  is  in  its  nature  total  to  him  who  has  no  means  of 
recovering  his  goods,  whether  his  inability  arises  from  their  annihila- 
tion or  from  any  other  insuperable  obstacle."  '^  In  the  case  before  us 
the  jury  have  found  that  the  hides  were  so  far  damaged  by  a  peril  of 
the  sea,  that  they  never  could  have  arrived  in  the  form  of  hides.  By 
*84:81  ^^^  pi'ocess  of  fermentation  and  putrefaction  which  had  *com- 

-'  menced,  a  total  destruction  of  them  before  their  arrival  at  their 
port  of  destination  became  as  inevitable  as  if  they  had  been  cast  into 
the  sea  or  consumed  by  fire.  Their  destruction  not  being  consum- 
mated  at  the  time  thev  were  taken  out  of  the  vessel,  they  became  in 
that  state  a  salvage  for  the  benefit  of  the  party  who  was  to  sustain 
the  loss,  and  were  accordingly  sold :  and  the  facts  of  the  loss  and  the 
sale  were  made  known  at  the  same  time  to  the  assured.  Neither  he 
nor  the  underwriters  could  at  that  time  exercise  any  control  over 
tbem,  or  by  any  interference  alter  the  consequences.  It  appears  to  us, 
therefore,  that  this  was  not  the  case  of  what  has  been  called  a  con 
atructive  loss,  but  of  an  absolute  total  loss  of  the  goods ;  they  never 
could  arrive ;  and,  at  the  same  moment  when  the  intelligence  of  the 
loss  arriV'ed,  all  speculation  was  at  an  end.''  The  whole  ground  upon 
which  it  was  held  that  no  abandonment  was  necessary  there,  was,  that 
the  goods  were  in  such  a  state  that  if  transhipped  they  must  have  lost 
the  character  of  hides  before  they  could  have  reached  their  destina- 
tion. In  Tunno  v,  Edwards,  12  East  488,  Lord  Ellenborough  asks,— 
"  Is  it  not  an  established  and  familiar  rule  of  insurance  law,  that, 
where  the  tfiinff  insured  subsists  in  specie,  and  there  is  a  chance  of  iit 
recovery^  in  order  to  make  it  a  total  loss  there  must  be  an  abandon- 
ment ?"  The  assured  are  bound  to  abandon  as  soon  as  they  receive 
intelligence  of  a  loss :  Allwood  v.  Henckell,  Marsh.  Ins.  (by  Shee) 
280,  Park  Ins.  (by  Hildyard)  899.  In  Hodgson  v.  Blakiston,  Marsh. 
Ins.  (by  Sbee)  281  n.,  Park  Ins.  (by  Hildyard)  400  {k\  it  was  held  that 
a  notice  of  abandonment  was  necessary,  though  the  ship  and  cargo 
bad  been  sold  aud  converted  into  money  when  the  notice  of  the  Io<^ 
was  received.  All  the  authorities  are  considered  in  Knight  v.  Faith, 
16  Q.  B.  649  (E.  C.  L.  R.  vol.  69).  There  a  ship  insured  for 
1000^.  for  a  year  ending  the  2Sd  of  September,  was  stranded,  got 
^84Q1  *^^*  ^^^  brought  into  the  harbour  of  Santa  Cruz  on  the  16th 

^  of  September.  She  remainod  there  with  her  crew  on  board 
(ill  the  middle  of  October,  and,  daring  that  time,  was  pumped,  and 
her  cargo  was  discharged  into  other  vessels.  Being  then  beached  and 
surveyed,  she  was  found  so  much  damaged  by  the  accident  that  the 
necessary  repairs  could  not  be  done  at  Santa  Cruz,  there  being  no 
dock-yard,  workmen,  or  materials  there ;  nor  could  she  be  taken  to 
any  port  where  she  ooold  prudently  have  been  repaired*    Afterwards, 
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in  October,  the  magter  (who  was  a  part  owner  and  interested  in  the 
policy)  sold  her  for  the  benefit  of  those  whom  it  might  concern ;  and 
she  fetched  721.  No  notice  of  abandonment  was  given.  A  special 
case,  in  an  action  against  the  underwriters,  set  forth  these  facts,  stating 
also  that  the  vessel  *'  receiv^  her  death  blow"  by  the  said  perils  of 
the  sea  on  the  16th  of  Septejiber,  but  that  the  damage  was  not  ascer- 
tained till  the  24th.  It  was  held  that  the  sale  by  the  master  did  not, 
nor  did  the  other  facts,  constitute  an  actual  total  loss ;  and  that,  if 
there  was  a  constructive  total  loss  which  would  have  entitled  the 
assured  to  abandon,  they  could  not  recover  for  such  loss,  not  having 
given  notice  of  abandonment  [Ebating,  J. — Does  not  Lord  Gamp- 
bell  in  that  case  except  the  case  of  a  lawful  sale  from  the  necessity  of 
a  notice  of  abandonment  ?]  His  Lordship  is  referring  to  a  totally 
different  subject:  he  was  dealing  with  the  case  of  the  sale  of  a  ship 
by  the  master,  who  was  also  part  owner.  "  Whether,"  he  says,  "  notice 
of  abandonment  may  be  dispensed  with  where  there  has  lawfully  been 
a  sale  .by  the  master,  we  are  not  now  called  upon  to  decide.  Where 
she  is  reduced  to  a  mere  wreck,  the  solution  of  this  question  may  be 
clear  enough.  Where  she  still  retains  the  character  of  a  ship,  it  may 
be  attended  with  difficulty :  but  here  we  are  of  opinion,  that,  as  against 
the  insurers,  the  sale  is  *not  shown  to  be  lawful.  It  must  r»o*A 
be  borne  in  mind  that  she  remained  in  the  character  of  '- 
a  ship,  capable  of  being  repaired  if  there  had  been  the  means 
of  repairing  her  at  Santa  Cruz;  and  that  she  might  have  been 
sent  to  other  places  where  she  might  have  been  repaired,  although 
not  prudently.  Gould  the  master,  who  is  a  part  owner,  one  of 
the  assured,  and  a  plaintiff  on  this  record,  under  these  circum- 
stances sell  the  ship,  and,  without  notice  of  abandonment,  render 
the  insurers  liable  for  a  total  loss?  The  master's  right  to  sell  arises 
only  in  a  case  of  necessity,  which  must  be  clearly  shown,  with  full 
proof  that  everything  was  done  optimfi  fide,  and  for  the  real  benefit  of 
all  concerned :  Gase  of  The  Fanny  and  Elmira,  Edwards  Adm.  K.  117, 
Gannan  v.  Meaburn,  1  Bingh.  243,  8  J.  B.  Moore  127.  In  Idle  v.  The 
Royal  Exchange  Assurance  Gompany,  8  Taunt  765  (E.  G.  L.  R.  vol. 
4),  8  J.  B.  Moore  115  (E.  G.  L.  R.  vol.  4),  where  the  jury  found  that 
the  master,  in  selling  the  ship,  had  acted  *  fairly  and  bon&  fide  for  the 
benefit  of  all  concerned,  ana  that  the  sale  was  honestly,  fairly,  and 
properly  conducted,'  this  Gourt,  upon  a  writ  of  error  from  the  Court 
of  Common  Pleas  (see  8  Brod.  &  B.  151,  n.),  held  that  the  necessity 
and  legality  of  the  sale  was  not  to  be  inferred  from  this  finding.  In 
Robertson  v.  Clarke,  1  Bingh.  445  (E.  G.  L.  R.  vol.  8),  8  J.  B.  Moore 
622  (E.  G.  L.  R.  vol.  17),  where  a  sale  by  the  master  was  upheld,  Lord 
GiflTord  said :  '  This  principle  may  be  clearly  laid  down,  that  a  sale  can 
only  be  permitted  in  case  of  urgent  necessity,  that  it  must  be  bon&  fide 
for  the  benefit  of  all  concerned,  and  must  be  strictly  watched.' "  The 
substance  of  the  decision  in  Knight  v.  Faith,  is,  that,  unless  the  ship 
is  at  the  bottom  of  the  sea,  or  in  a  like  irrecoverable  condition,  or  that 
the  goods  are  irreclaimably  gone,  notioe  of  abandonment  must  be 
given.  Here,  the  goods  existed  in  specie,  and  were  likely  so  to  remain. 
Speaking  of  the  right  of  the  master  to  sell  *tbe  ship  where  her  r»oKi 
repair  is  impracticable  or  to  be  efiected  only  at  a  cost  exceed-  '- 
ing  her  value  when  repaired  Mr.  Arnould  says, — Vol.  2,  p.  1090  (2d 
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edit ), — "  It  must,  however,  in  all  these  cases,  be  most  carefully  borne 
in  mind  that  the  sole  point  to  be  attended  to  ia  ascertaining  whetber 
the  circumstances  are  such  as  to  entitle  the  assured  to  abandon  and 
recover  as  for  a  total  loss  is,  not  the  mere  fact  of  a  sale  by  the  maateTf  but 
the  state  to  which  the  ship  was  reduced  by  the  perils  insur^  against^  which 
Justified  that  sale  on  the  ground  of  necessity.     The  mere  fact  of  sale  itself, 
irrespective  of  the  state  of  the  ship,  which  made  it  necessary,  can  give 
the  assured  no  right  to  abandon :  '  there  is  no  such  head  of  insurance 
law  as  loss  by  sale,' — per  Bayley,  J.,  in  Gardner  v.  Salvador,  1  M.  4 
Rob.  117.   The  assured  in  fact  abandons,  as  it  is  well  expressed  by  Mr. 
Phillips,  '  not  because  the  sale  has  given  the  rights  but  because  the  events 
which  induced  the  sale  had  occasioned  a  total  loss:^  2  Phillips  on  Insur- 
ance, p.  296."    At  p.  1034,  Mr.  Arnould  refers  to  Bell  ».  Nixon,  Holt 
N.  P.  C.  423  (E.  C.  L.  R.  vol.  3).     "  A  ship,  after  sailing  seaworthy 
on  her  voyage  from  Hull  to  Quebec,  was  overtaken  by  bad  weather, 
and  obliged  to  run  into  Limerick,  which  then  had  no  docks  fit  for  tak- 
ing in  or  repairing  a  ship  of  her  size.    On  survey,  she  appeared  much 
damaged,  and,  as  the  agents  of  the  assured  there  conceived  it  to  be 
impossible  to  remove  her  to  any  other  port  for  repairs,  they  bad  her 
resurveyed,  condemned,  and  broken  up  where  she  lay,  as  the  best 
course  for  all  concerned.    No  notice  of  abandonment  having  been 
given,  it  was  held  that  the  assured  could  not  recover  as  for  a  total  loss. 
Dallas,  C«  J.,  after  admitting  that  there  were  cases  in  which  the  assured 
may  claim  a  total  loss  without  abandonment,  added,  "^  But^  if  the  ease 
be  doubtfulf  the  assured  ought  not  to  take  upon  himself  to  determine  for 
*8591   ^^*  underwriters^  to  break  up  the  ship  and  call  *upon  them  for 
^  a  total  loss.     The  ship  is  proved  to  have  been  in  that  condition 
that  it  was  necessary  to  have  a  survey.     She  was  not  a  wreck:  her  tim- 
hers  were  together ;  she  existed  as  a  ship  specifically ^  both  when  she  was 
surveyed  and  when  she  was  solcU     Mr.  Phillips,  remarking  on  this  case 
(Vol.  2,  p.  234),  observes,  '  The  formal  abandonment  of  u  ship  that  has 
been  broken  up,  and  the  pieces  sold  as  mere  materials  or  fuel,  seems 
about  as  idle  ceremony  as  can  be  well  conceived.'     But  the  decision 
seems  correct  in  principle,  when  the  circumstances  of  the  case  are 
attended  to:  the  ship  remained  a  ship  till  broken  up  by  the  assured:  her 
destruction  as  a  ship  was,  therefore,  not  immediately  caused  by  the 
perils  insured  against;  it  was  the  work,  not  of  the  winds  and  waves, 
but  of  the  assured  himself,  who  ought,  by  notice  of  abandonment,  to 
have  given  the  underwriters  the  option  of  taking  to  the  ship  as  she 
stood  before  being  broken  up,  and  making  what  they  could  of  her/' 
At  p.  1046,  the  learued  author  says:  ** It  must  very  carefully  be  borne 
in  mind  that  no  degree  of  loss  in  bulk^  deterioration  in  qtlality,  or  depre- 
ciation in  value,  will  entitle  the  assured  to  put  an  end  to  the  adventure,  and 
recover  a  total  loss,  wiUiout  notice  of  abandonment^  on  goods  warranted  fret 
of  average,  unless  such  damage  involves  their  total  destruction  in  specie, 
eiUier  actual  or  inevitable.    If  the  commodity  can  be  forwarded  to  its 
port  of  destination,  with  any  reasonable  prospect  of  arriving  there  tn 
specie,  however  damaged,  the  assured  who  has  failed  to  send  it  on,  or 
sold  it  at  an  intermediate  port,  cannot  recover  as  for  a  total  loss,  at  all 
events  without  notice  of  abandonment:" — ^and  he  refers  to  Anderson 
V.  The  Royal  Exchange  Assurance  Company,  7  East  68.     If  that  be 
a  correct  exposition  of  the  rule, — ^and  there  seems  no  reason  to  doubt 
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it, — there  is  no  ground  for  saying  that  the  timber  here  was  totally  lost. 
Although  the  vessel  *might  have  been  totally  lost,  the  timber  r*oeo 
still  existed  in  specie,  and  might  have  beeo  sent  on  at  a  Cost  ^ 
less  than  its  value,  and,  if  so,  it  was  the  duty  of  the  master  to  send  it 
on,  and  the  expense  incurred  in  so  doing  would  oe  an  average  loss. 
The  assured  are  entitled  to  expenses  actually  incurred,  not  to  contin- 
gent expenses :  see  Stuart  v,  Steele,  5  Scott  N.  R.  927 ;  The  Great 
Indian  Peninsula  Railway  Company  r.  Saunders,  1  Best  &  Smith  41 
(E.  C.  L.  R.  vol.  107)  (in  error),  2  Best  &  Smith  266  (E.  C.  L.  R.  vol 
110),  cited  in  Booth  v.  Gair,  15  C.  B.  N.  S.  296  (E.  C.  L.  R.  vol.  109). 

Cur.  adv,  vuU. 

Montague,  Smith,  J.,  now  delivered  the  judgment  of  the  majority 
of  the  Court, (a)  as  follows : — 

This  action  was  on  a  policy  on  timber  in  the  ship  Avon,  from 
Quebec  to  Liverpool.  The  Avon  was  frozen  up  in  her  passage  down 
the  St.  Lawrence ;  and,  after  survey,  the  ship  and  the  cargo  were  sold 
by  the  master  to  one  purchaser,  by  separate  sales. 

At  the  trial,  the  jury  found  in  effect, — first,  that  the  sale  of  the  ship 
was  justified  on  the  ground  that  the  cost  of  the  repairs  would  have  been 
greater  than  the  value  of  the  ship  when  repaired, — and,  secondly,  that 
it  was  right  to  sell  the  cargo,  because  it  was  not  practically  possible 
in  a  mercantile  sense  to  have  carried  it  to  its  destination,  that  is  to 
say,  because  the  cost  of  bringing  the  cargo,  added  to  the  amount  of 
depreciation,  would  not  have  left  any  appreciable  margin  of  profit  to 
the  owners. 

Upon  these  findings,  the  verdict  was  entered  for  the  plaintifS  for  a 
total  loss :  and  the  rule  nisi  to  alter  that  verdict,  and  enter  it  for  a 
partial  loss,  on  the  ground  that  there  was  no  evidence  on  which  the 
finding  of  the  total  loss  could  be  supported,  is  now  to  be  disposed  of. 

♦Upon  the  first  question,  relating  to  the  ship,  we  have  to  say   r»o-> 
whether  there  was  evidence  to  support  the  finding  that  the  sale   ^    ^ 
was  justifiable :  and  our  answer  is  in  the  affirmative. 

We  do  not  propose  to  state  the  evidence  at  length :  but  taking  the 
report  of  the  surveyors  on  the  2d  of  May,  and  the  statement  of  Julien, 
who  purchased  on  the  7th  of  May,  we  think  there  was  evidence  for 
the  jury  that  the  ship  was  in  imminent  danger  of  destruction,  and  that 
a  sale  appeared  to  afford  the  only  reasonable  hope  of  saving  any  part 
of  her  value.  » 

Then,  upon  the  second  question,  relating  to  the  cargo,  we  have  to 
say  whether  there  was  evidence  to  support  the  finding  that  it  was 
right  to  sell  it,  because  the  cost  of  bringing  the  whole  or  any  part  of 
it  to  its  destination  would  have  exceeded  the  valuj  thereof  there:  and 
our  answer  is  again  in  the  affirmative. 

We  are  not  called  on  to  say  on  which  side  in  our  opinion  the  bal- 
ance of  evidence  inclines.  If  there  was  reasonable  evidence  for  the 
jury,  the  verdict  is  to  stand :  and  we  think  there  was. 

We  have  been  embarrassed  with  the  estimate  appended  in  sequel  to 
the  Judge's  notes,  by  which  it  appears  that  a  comparison  of  the  sup- 
posed cost  of  carrying  the  timber  to  its  destination  with  the  supposed 
valae  thereof  there,  showed  a  possible  profit  of  209/.  That  estimate, 
taken  alone,  seems  at  first  sight  inconsistent  with  the  finding  in  respeot 

(a)  The  6AM  was  argued  before  Brie,  C.  J.,  Bylei,  J.,  Keating,  J.,  and  Montague  Smithy  J. 
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of  the  cargo :  but,  nsK  this  estimate  is  followed  by  the  note  that  the 
jury  might  say  if  anything  is  to  be  deducted  for  loss  of  quantity,  we 
consider  that  there  was  evidence  to  the  eflFect,  that,  in  the  process  of 
saving  the  timber,  there  would  probably  be  a  loss  of  25  per  cent  in 
quantity ;  and,  although  it  might  follow,  that,  in  the  case  of  a  diminu- 
tion of  the  quantity  of  timber,  a  deduction  should  be  made  from  some 
*8551  ^^  ^^®  estimated  expenses,  *such  as  freight,  in  the  like  propor- 
-•  tion,  yet  some  of  the  expenses  might  be  a  constant  quantity, 
subject  to  no  deduction,  such  as  the  expense  of  bringing  labourers  to 
make  rafts.  All  this  was  for  the  jury :  and  we  cannot  say  that  there 
was  not  evidence  to  support  the  verdict. 

Then,  upon  the  facts  so  found  by  the  jury,  is  the  plaintiff  entitled 
to  recover  for  a  total  loss  ?  As  the  cost  of  carrying  the  cargo  to  its 
destinjt^tion  would  have  been  greater  than  its  value  on  arrival,  it  is 
not  disputed  that  there  would  have  been  a  constructive  total  loss,  if 
notice  of  abandonment  had  been  given:  see  Bosetto  r.  Gurney,  11  C. 
B,  176  (E.  C.  L.  R.  vol.  73);  Reimer  v.  Ringrose,  6  Exch.  268.t  But 
no  such  notice  was  given ;  and  we  are  therefore  to  say  what  is  the 
legal  effect  of  this  sale  so  found  by  the  jury  to  have  been  right  and 
necessary.  We  answer  that  such  sale  supervening  on  the  existing 
state  of  things  was  an  actual  total  loss.  A  right  sale  passes  the  pro- 
perty ;  and,  when  the  property  is  passed  from  the  assured  by  reason 
and  in  consequence  of  a  peril  insured  against,  the  cargo  is  actually 
lost  to  him,  as  much  as  if  it  was  destroyed.  We  are  aware  that  the 
interest  of  the  underwriter  may  at  times  be  sacrificed  by  a  sale  where 
the  ship  or  the  cargo  might  have  been  saved  wholly  or  partially  if 
notice  of  abandonment  had  been  given.  But  we  are  also  aware,  that, 
if  a  right  sale,  such  as  was  here  proved,  is  not  held  to  be  an  actual 
total  loss,  it  would  be  for  the  interest  of  the  assured,  where  a  notice 
of  abandonment  would  make  a  constructive  total  loss,  to  give  a  notice 
of  abandonment,  and  leave  the  ship  or  cargo  to  perish  unsold,  and  so 
the  benefit  of  salvage  from  a  sale  would  be  lost  by  reason  of  the  delay 
required  for  notice  of  abandonment.  It  must  rest  with  the  tribunal 
that  has  to  deal  with  the  questions  of  fact  to  guard  against  fraud  and 

♦ft^ftl  ^^'^^^^o'  ^°^  ^^®  ^^  ^y  ^^®  master  ought  not  to  be  •found 
■I  right  or  valid,  unless  it  was  the  best  that  could  be  done  for 
the  interest  of  those  concerned,  with  reference  to  all  the  circumstances, 
including  the  time  and  manner  of  sale,  and  so  in  a  mercantile  sense 
necessary. 

The  opposing  considerations  for  and  against  requiring  notice  of 
abandonment  where  the  property  insured  exists  in  specie,  are  stated 
in  Roux:  V.  Salvador,  8  N.  C.  266  (E.  C.  L.  R.  vol.  32),  4  Scott  1,  and 
Knight  r.  Faith,  15  Q.  B.  649,  657  (E.  C.  L.  R.  vol.  69).  In  Roux  p. 
Salvador,  the  policy  was  on  hides  from  Valparaiso  to  Bourdeaux. 
The  ship  was  forced  into  Rio,  and  decomposition  of  the  bides  began 
by  reason  of  a  peril  of  the  sea ;  and,  because  it  was  found  not  to  be 
practicable  to  carry  them  to  their  destination,  on  account  of  the 
expected  progress  of  decomposition,  they  were  sold  at  Rio;  and  the 
loss  was  held  to  be  total,  although  there  was  no  notice  of  abandon- 
ment. The  judgment  is  that  of  a  Court  of  error.  It  is  powerful  in 
reasoning  and  in  learning:  and,  although  it  relates  to  a  cargo  of 
perishable  goods  in  the  course  of  decomposition,  yet  it  extends  to  all 
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cases  where  the  adventure  is  brought  to  an  end  by  a  peril,  and  tho 
goods  are  taken  out  of  the  power  of  the  assured  in  the  course  of  their 
voyage  either  by  physical  laws  working  decomposition,  or  by  political 
laws  working  detention  and  sale  by  a  Court,  or  by  circumstances  of 
distress  and  danger  creating  what  may  be  described  as  a  mercantile 
necessity  for  a  sale. 

The  present  case  is  an  example  of  such  circumstances  where  a 
stranded  ship  was  in  danger  of  falling  to  pieces,  and  the  expense  and 
risk  of  rafting  the  timber  and  reloading  it  on  transhipment,  and  carry- 
ing it  to  its  destination,  was  supposed  to  exceed  the  value  of  the  cargo 
when  there.  Such  a  case  seems  expressly  included  in  the  part  of  the 
judgment  in  Roux  v.  Salvador,  8  N.  0.  p.  279  (E.  0.  L.  R.  vol.' 82), 
where  it  is  said,  that,  "  If  goods  *damaged  by  the  perils  of  the  r«oc»T 
sea,  and  necessarily  landed  before  the  termination  of  the  voyage,  ^ 
are,  in  the  case  of  perishable  goods,  in  such  a  state  that  they  cannot  in 
safety  be  reshipped ;  if^  though  imperishable,  they  are  in  the  hands  of 
strangers,  not  under  the  control  of  the  assured ;  if,  by  any  circum- 
stances over  which  he  has  no  control,  they  can  never  be  brought  to 
their  original  destination, — in  any  of  these  cases,  the  circumstance  of 
their  existing  in  specie  at  that  forced  termination  of  the  risk,  is  of  no 
importance :  the  loss  is  in  its  nature  total  to  him  who  has  no  means 
of  recovering  his  goods,  whether  his  inability  arises  from  their 
annihilation  or  other  insuperable  necessity." 

The  judgment  in  Knight  v.  Faith,  15  Q.  B.  657  (E.  C.  L.  R.  vol. 
69),  accords  with  Roux  v,  Salvador  in  holding  that  there  may  be  a 
total  loss,  without  abandonment,  when  there  has  been  a  right  sale 
caused  by  urgent  necessity,  with  full  proof  that  everything  was  done 
optim&  fide  and  for  the  real  benefit  of  all  concerned. 

There  is  an  apparent  difierence  of  opinion  in  these  two  decisions  as 
to  the  degree  of  imminent  danger  which  should  be  held  to  be  such 
urgent  necessity  as  would  justify  a  sale.  But  the  sufficiency  of  the 
degree  of  danger  is  within  the  province  of  the  jury ;  and  it  is  useless 
to  attempt  to  define  a  degree  without  a  standard  for  measure.  Lord 
Campbell  observes  on  the  danger  of  fraud;  but  those  observations  are 
relevant  to  the  caution  required  from  the  jury,  not  to  the  law  of  the 
case,  when  the  necessity  for  the  sale  has  been  properly  found.  In 
King  v.  Walker,  38  Law  J.,  Exch.  827,  it  was  not  necessary  to  decide 
that  a  valid  sale  from  necessity  was  an  actual  total  loss,  without  any 
notice  of  abandonment,  because  it  was  there  held  that  there  tuas  notice 
of  abandonment.  But  the  Court  clearly  sanctioned  the  rational  prin- 
ciples respecting  *the  effect  of  a  valid  sale  from  necessity  laid  r»oso 
down  in  Roux  v.  Salvador,  saving,  "  it  may  not  be  easy  to  ^ 
understand  why  notice  of  abandonment  should  be  required  in  a  case 
where  the  vessel  cannot  be  made  to  sail  except  at  an  expense  for 
repair  which  no  reasonable  man  would  incur,  and  is  therefore 
properly,  and  in  a  sense  necessarily,  sold  for  the  old  materials." 

In  these  three  cases,  all  the  authorities  relating  to  abandonment  are 
fully  reviewed ;  and  no  useful  object  would  be  gained  in  repeatifig 
the  review.  We  consider  that  we  act  upon  the  principles  laid  down 
in  Roux  V.  Salvador,  in  holding  that  the  jury  nnding,  that  the  sale 
was  right  under  the  circumstances  in  evidence  before  them,  found 
that  there  was  an  actual  total  loss,  with  benefit  of  salvage  although 
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the  cargo  existed  in  specie  at  the  time  of  the  sale,  and  there  was  no 
notice  of  abandonment. 

The  above  is  the  judgment  of  the  Chief  Justice  and  my  Brother 
Keating  and  myself.  My  Brother  Byles  assents  to  it,  subject  to  the 
remarks  upon  the  preliminary  point,  which  I  am  about  to  read. 

Byles,  J. — I  agree  with  my  Lord  and  the  rest  of  the  Court,  that, 
if  the  cargo  had  been  sold  by  the  captain  of  the  vessel,  because  the 
expense  of  forwarding  it  to  its  destination  would  have  exceeded  its 
value  when  so  forwarded,  it  was  rightly  sold,  that  a  sale  under  snch 
circumstances  would  have  changed  the  property,  and  that  there  would 
then  have  been  not  merely  a  constructive  but  an  actual  total  loss  of  the 
timber.  I  also  agree,  that,  in  the  case  of  such  an  actual  total  loss,  do 
notice  of  abandonment  is  necessary.  But,  in  all  cases  of  alleged 
constructive  loss,  where  the  captain  takes  upon  himself  to  sell  the 
ship,  and  still  more  so  where  he  sells  the  cargo,  the  necessity  of  so 
doing  ought  to  be  strictly  proved,  and  the  jury  are  not  at  liberty  to 
act  on  conjecture. 

*8591  *^^  ^^  plain,  on  the  figures  appended  to  the  report  of  the 
^  learned  Judge,  that  the  expenses  of  bringing  the  cargo  to 
Liverpool  would  not  have  equalled  the  value  of  the  cargo,  when 
brought  there  in  its  integrity,  by  the  sum  of  209t  The  jury  have 
found  that  there  would  have  oeen  a  diminution  of  the  quantity  of  the 
timber  to  this  extent,  and  therefore  that  the  expenses  would  have 
equalled  the  value  of  the  diminished  cargo  which  alone  could  have 
been  actually  brought  home.  But  I  can  find  no  evidence  on  the 
Judge's  notes  to  support  this  amount  of  deduction  from  the  original 
quantity  of  the  cargo.  It  may  be  that  there  would  be  some  deduction, 
but  it  may  also  be,  that,  if  any,  there  would  be  a  very  much  smaller 
deduction. 

Again,  on  the  assumption  that  such  a  diminution  of  quantity  was 
proved,  the  expenses  of  bringing  home  the  cargo  should  be  calculated 
on  the  diminished  quantity :  but  they  are  all  calculated  on  the  larger 
quantity  of  timber  contained  in  the  whole  original  cargo.  It  is 
possible  (but  I  see  no  evidence  to  prove  it)  that  the  expenses  of  land- 
ing and  rafting  would  be  the  same,  whether  any  portion  of  the  cargo 
were  lost  or  not.  This  might  depend  on  the  period  at  which  the  loss 
of  quantity  took  place,  of  which  there  is  no  evidence  that  I  am  aware 
of.  But,  assuming  the  landing  and  rafting  to  be  constant  quantities^yet 
the  freight  both  original  and  additional  is  at  so  much  per  load,  and  is 
calculated  by  the  assured  on  the  quantity  contained  in  the  entire 
cargo.  But  the  freight  actually  payable  for  sending  a  smaller  quan- 
tity would  be  less.  Therefore,  in  calculating  the  expense  of  sending 
the  diminished  cargo  home,  too  much  is  charged  for  freight  But  any 
deduction  from  the  charge  for  freight  makes  the  sale  unlawful,  and 
indeed  destroys  the  claim  for  a  constructive  total  loss :  for,  it  does 
^QQffi  not  appear  on  the  figures,  that,  even  if  the  freight  could  be 
^  ^charged  on  the  original  quantity,  it  would  do  more  than  bring 
the  expenses  of  sending  home  the  cargo  up  to  the  value  of  the  cai^ 
m  sent  home :  no  excess  of  charge  beyond  the  value  of  the  cargo  is 
«hown. 

I  much  regret,  that,  on  this  preliminary  question,  I  am  unable  to 
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concur  with  the  rest  of  the  Court.  But,  though  I  fear  I  must  be  in 
error,  I  do  not  feel  at  liberty  to  yield  my  opinion ;  for,  if  It  be  correct, 
the  plaintiff  will  still  be  entitled  to  bold  his  verdict  to  the  extent  of 
a  partial  loss,  the  amount  of  which  loss  is  by  agreement  to  be  settled 
by  competent  parties.  And,  on  a  careful  consideration  of  the  evidence, 
I  feel  strongly,  that  this  result  would  be  more  likely  to  advance  the 
real  justice  of  the  case  than  the  verdict  as  it  now  stands. 

Rule  discharged.(a) 

(a)  An  appeal  if  pending^  wbieh  will  ia  all  probability  be  heard  at  the  littlDgs  in  error  after 
Ifiehaelmaa  Term  next. 
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IN  THE  HOUSE  OF  LORDS. 

ELIZABETH  J.  JELLICOE,  Appellant ;  Sir  JOHN  B.  W.SMYTHE 
GARDINEB,  Respondent.    Feb.  24,  March  14,  1865.(a) 

A.  10  derised  his  estate  of  G.  that  do  female  iisiie  of  any  son  of  B.,  his  fint  deriseey  eoald 
take  or  inherit  B.  being  himself  possessed  of  another  estate  of  C.  H.,  and  haring  saeeeeded 
to  the  O.  estate,  made  a  will  by  which  he  derised  his  original  estate  C.  H.  to  his  sons  snoeessirelj 
in  tail  male ;  then  to  the  children  of  his  sons  in  tail  general ;  then  to  his  own  eldest  dtng btsr 
for  life.  He  added  a  shifting  daose,  declaring  that  his  own  derised  estates  should  not  be  held 
or  ei^oyed  by  any  one  of  his  sons  or  daughters,  or  his,  her,  or  their  issne,  after  saeh  soa  or 
daughter,  or  his,  her,  or  their  issne,  should  hare  come  into  possession  of  the  eetete  deTiscd  by 
A. ;  but  that  as  often  as  such  estate  of  A.  should  come  to  the  possession  of  any  of  his  (B/i) 
sons  or  daughters,  or  any  of  their  issue,  that  then  the  person  next  in  remainder  under  the 
limitations  of  his  (B.'s)  will,  should  be  entitled  to  the  G.  U.  estate ;  and  so  flrom  time  to  tine, 
as  often  as  the  erent  might  happen,  in  such  manner  and  as  if  the  person  so  beeoming  poesessed 
of  the  0.  bstate  had  died,  or  was  then  dead,  without  issue :" 

Held,  that  "issue*'  here  only  meant  those  who  would  take  under  the  limitations  anterior  to 
the  devise  **  to  the  person  next  in  remainder,"  and  excluding  them  alone  from  taking  under 
those  limitations.  The  effect  of  the  shifting  clause  was  therefore  simply  to  propel  or  aoeelersto 
the  next  remainder,  but  not  to  carry  orer  the  estate  in  a  different  class  of  remainder. 

In  December,  1861,  the  respondent  brought  an  action  of  ejectmcDt 
against  the  appellant,  to  recover  possession  of  an  estate  called  the 
Clerk  Hill  Estate,  situate  at  Whalley,  near  Blackburn,  in  the  countj 
of  Lancaster,  which  he  claimed  under  the  wills  of  Sir  William  Gardi- 
ner and  of  Sir  James  Gardiner.  The  cause  was  tried  before  Mr. 
Justice  Mellor,  at  the  Liverpool  Spring  Assizes,  in  1862,  when  a  ver- 
dict was  found  for  the  defendant,  but  leave  to  move  was  reserved.  A 
rule  having  been  obtained,  the  facts  were  turned  into  a  case. 

Sir  James  Whalley  Smythe  Gardiner,  called  "  the  Testator,"  and 
also  called  Sir  James  Gardiner  No.  1,  had  been,  up  to  1797,  James 
Whalley,  of  Clerk  Hill,  Esq.  At  that  time  he  succeeded  to  the  pos- 
session of  the  Gardiner  Estates  and  to  the  baronetcy.  He  was  twice 
married;  in  1784,  to  Elizabeth  Assheton  (who  died  in  1785),  and 
again,  in  1789,  to  Jane  Master.  By  his  first  wife  he  had  one  son,  who 
became  Sir  James  Gardiner  No.  2.  By  his  second  marriage  he  had 
four  sonS;  Bobert,  William,  John  Master,  and  Thomas  (the  last  died 

(a)  11  H.  L.  Oa.  SSS. 
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in  infancy),  and  several  daughters,  of  whom  the  appellant  was  the 
eldest. 

By  the  will  of  Sir  William  Gardiner,  of  Roche  Court,  in  the 
county  of  Southampton,  Sir  James  No.  1  held  the  Gardiner  estates. 
That  will  was  made  in  1778,  and  gave  the  Gardiner  estates  to  certain 
trustees,  to  the  use  of  the  heirs  of  the  body  of  Sir  William,  and,  in 
default,  to  John  Whalley  (afterwards  Sir  John  Whalley  Gardiner,  the 
elder  brother  and  predecessor  of  Sir  James  No.  1)  for  fife ;  remainder 
to  his,  first  and  other  sons  in  tail  male,  subject  to  a  proviso,  shifting 
the  estate  in  case  the  said  John  Whalley,  or  any  of  his  sons,  should 
become  entitled,  for  life  or  in  tail,  to  certain  lands  devised  by  the  will 
of  one  Bernard  Brocas;  remainder  to  the  use  of  James  Whalley 
Gardiner  (afterwards  Sir  James  No.  1);  remainder  to  the  use  of  the 
first  and  other  sons  of  James;  remainder  to  the  use  of  his  younger 
brother  Thomas  William  and  his  sons  in  tail  male ;  remainder,  in  a 
similar  order  of  succession,  to  the  first  and  other  daughters  of  John, 
James,  and  Thomas  William  in  tail  male ;  remainder  to  the  use  of  the 
right  heirs  of  John  Whalley.  Sir  William  died  in  1779,  and  John 
Whalley  entered  into  possession  of  the  title  and  estates.  He  died  in 
1707,  without  issue,  on  which  James  Whalley,  in  like  manner,  suc- 
ceeded to  the  Gardiner  title  and  estates.  On  the  2d  of  July,  1796, 
this  Sir  James  (the  testator)  executed  a  will  by  which  he  devised 
Clerk  Hill  estates  to  trustees  in  trust  to  settle  and  convey  to  his  eldest 
son,  James  Whalley,  for  life,  witbout  impeachment,  &c.;  remainder  to 
trustees,  to  preserve  (this  remainder  was  regularly  repeated  through- 
out the  will)  remainder  to  the  first,  second,  third,  fourth,  fifth,  and  all 
and  every  other  son  of  the  body  of  the  said  James  Whalley  succes- 
sively in  tail  male;  remainder,  in  like  manner,  to  his  second  son, 
Bobert  Whalley,  and  his  sons;  remainder  in  the  testator's  third  sod, 
John  Master  Whalley,  and  his  son^;  remainder,  in  like  manner,  to  all 
the  other  sons  of  the  testator  hereafter  to  be  born  severally  and 
successively;  remainder  to  the  sons  of  James,  Bobert,  and  John 
Master  Whalley  in  like  succession  in  tail  general,  **  with  remainder  to 
the  use  of  the  first,  second,  third,  fourth,  fifth,  and  all  and  every  other 
the  daughter  and  daughters  of  the  body  of  my  eldest  son  James 
Whalley,  severally  and  successively  in  tail  male ;"  remainder  to  the 
daughters  of  Bobert  Whalley  and  John  Master  Whalley ;  remainder 
to  the  daughters  of  these  sons  in  tail  general;  '* remainder  to  the  use 
of  Elizabeth  Jane,  my  eldest  daughter,  and  her  assigns  for  and  during 
the  term  of  her  natural  life  without  impeachment,''  <kc.  This  Eliza- 
beth Jane  is  now  Mrs.  Jellicoe,  the  appellant. 

After  some  other  provisions  came  a  shifting  clause  which  recited 
the  will  of  Sir  William  Gardiner,  and  declared  the  testator's  desire, 
that  '^  my  said  estates  hereinbefore  directed  to  be  settled  and  conveyed 
shall  not  be  held  or  enjoyed  so  long  as  I  may  legally  prevent  them, 
consistent  with  the  limitation  hereinbefore  mentioned,  &c.,  by  any  one 
of  my  sons  or  daughters,  or  his,  her,  or  their  issue,  after  such  son  or 
daughter,  or  his,  her,  or  their  issue,  shall  come  into  possession  of  the 
estates,  &c.,  limited  by  the  will  of  Sir  William  Gardiner;  but  as  often  as 
the  estates,  &c.,  limited  by  the  will  of  Sir  William  Gardiner  shall  come 
to  the  possession  of  any  of  my  said  sons  or  daughters,  or  any  of  their 
issue,  that  then  the  person  next  in  remainder,  according  to  the  limita* 
tions,  &c.  to  my  said  estate,  &c.,  after  the  person  who  shall  so  come 
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to  the  posseasion  of  tbe  lands,  &c.,  so  as  aforesaid  limited  and  devised 
by  Sir  William  Gardiner,  shall  be  entitled  to  and  come  to  the  pos9es* 
sion  of  my  said  estates,  &c.,  for  the  estate  and  interest  hereinbefore 
limited  to  him  or  her  respectively ;  and  so  from  time  to  time,  as  often 
as  the  event  now  in  my  contemplation  may  happen,  in  such  manner 
and  as  if  the  person  or  persons  so  becoming  possessed  of  the  estate, 
&c.,  devised  by  the  will  of  Sir  William  Gardiner  had  died,  or  was 
then  dead,  without  issae.  And  the  uses  for  which  my  said  estates 
are  directed  to  be  conveyed  shall  accordingly  cease,  determine  and 
shift,  from  time  to  time,  so  as  that  the  two  several  estates,  the  one  for- 
merly belonging  to  Sir  William,  &c.,  and  the  other  now  belonging  to 
me,  may  never,  so  long  as  I  may  legally  prevent  the  same,  consistent 
with  the  limitations  hereinbefore  mentioned  in  other  respects,  and 
before  the  ultimate  remainder  or  reversion  hereinbefore  directed,  &Cw, 
be  holden  or  enjoyed  in  possession,  by  any  of  my  sons  or  daughters, 
or  his,  her,  or  their  issue,  together  and  at  the  same  time^  but,  on  the 
contrary,  in  manner  and  form  hereinabove  mentioned.'' 

This  Sir  James  Gardiner  (No.  1)  died  in  1805,  and  his  eldest  son 
Sir  James  Gardiner  (No.  2),  entered  into  possession  of  the  Gardiner 
estates.     He  did  nothing  to  affect  the  entail. 

Robert  Whalley,  the  eldest  son  of  Sir  James  No.  1  by  his  second 
marriage,  entered  into  possession  of  the  Clerk  Hill  estate.  On  com- 
ing of  age  he  filed  a  bill  against  his  half-brother.  Sir  James  No.  2,  against 
James  the  eldest  son,  then  an  infant,  and  all  other  necessary  parties, 
praying  that  it  might  be  declared  that  he  was  entitled  to  an  immediate 
estate  for  life  in  the  Clerk  Hill  estate,  with  remainder  to  his  first  and 
other  sons  in  tail  male,  and  that  the  trustees  named  for  that  purpose 
in  the  will  of  Sir  James  Gardiner  No.  1  might  convey  accordingly. 

On  the  24th  of  May,  1813,  Sir  W.  Grant,  the  Master  of  the  Rolls, 
made  a  decree  in  accordance  with  the  prayer  of  the  bill,  and  the 
required  conveyance  was  executed  under  the  direction  of  the  Court 
of  Chancery.  Robert  was  made  to  take  the  legal  estate  for  life,  with 
remainder  to  his  sons  in  tail  male,  with  remainder  over  in  the  line 
according  to  the  will. 

In  March,  1814,  the  present  respondent,  the  second  son  of  Sir 
James  No.  2,  was  bprn,  and  succeeded  to  the  Gardiner  estates  and  to 
the  baronetcy  on  the  death  of  his  father,  which  happened  on  the  22d 
of  October,  1851,  his  elder  brother  James  having  died  in  1887,  during 
the  lifetime  of  their  father. 

Robert  Whalley,  William  Whalley,  and  John  Master  Whallej, 
successively  entered  into  possession  of  the  Clerk  Hill  estates,  and 
died  without  doing  anything  to  bar  the  entail,  and  without  ever 
having  had  issue.  The  last  named  died  27th  October,  1861,  and  Mrs. 
Jeliicoe  then  entered  into  possession. 

Sir  John  John  B.  Whalley  Smythe  Gardiner,  the  present  baronet, 
brought  ejectment  against  her,  contending  that  on  the  true  oonstruc- 
tion  of  the  will  of  Sir  James,  the  testator,  he  was  entitled  to  the  Clerk 
Hill  estates. 

On  the  argument  of  the  case  in  the  Court  of  Common  Pleas  on  the 
12th  of  July,  1862,  the  rule  for  eutering  a  verdict  for  the  plaintiff  was, 
by  a  majority  of  the  Judges,  made  absolute  (12  C.  B.  N.  o.  568  (£L  C. 
L.  R.  vol.  1()4) ).    This  decision  was  afterwards  unanimously  affirmed 


ADDITIONAL  CASES.  863 


in  error  in  the  Exchequer  Chamber  in  July,  1863  (15  C.  B.  K  S.  170 
(B.  C.  L.  R.  vol.  109)).    The  present  appeal  was  then  brought. 

Sir  H.  Cairns  and  Mr.  Manisty  (Mr.  Udall  was  with  them),  for  the 
appellant. — The  intention  of  the  shifting  clause  will  be  defeated  if  the 
respondent  should  be  declared  entitled  to  the  possession  of  the  Clerk 
Hill  estates.  The  object  of  the  testator  was  to  prevent  them  and  the 
Gardiner  estates  from  going  in  the  same  line.  When  they  were  to 
come  to  the  same  person,  that  person  being  a  sHrps,  he  and  his  issue 
were  to  be  struck  out  of  the  will,  in  the  same  way  and  to  the  same 
extent,  as  if  he  was  then  dead  and  had  died  without  issue.  The  latter 
part  of  the  expression  shows  that  the  issue  as  well  as  the  stirps  were 
to  be  excluded.  The  will  was  to  be  read  as  if  there  had  not  been 
any  limitation  to  that  person  and  his  issue,  until  the  happening  of  the 
ultimate  limitation,  when,  of  course,  there  being  no  farther  reason  for 
keeping  the  estates  divided,  any  one  person  who  was  entitled  in  ulti- 
mate remainder  might  take  both.  The  case  of  Carr  v.  The  Earl  of 
Errol,  6  East  58,  75,  is  in  point  here,  and  it  was  misapprehended  by 
the  Lord  Chief  Justice  of  the  Common  Pleas,  when  he  supposed  that 
the  will  there  ''  contained  clear  words  rendering  the  issue  of  the  tenant 
for  life  incapable  of  taking  the  devised  estate  after  it  should  have 
shifted  from  the  tenant  for  life  under  the  clause  in  that  will."  The 
clause  is  almost  in  terms  like  the  proviso  here.  Doe  v.  Heneage,  6  T. 
R.  18,  is  not  in  point. 

It  was  also  contended  that  the  title  of  the  defendant  in  error,  if  evet 
it  arose  at  all,  arose  in  1837,  on  the  death  of  the  elder  brother  James, 
more  than  twenty  years  before  the  commencement  of  the  suit,  and  was 
consequently  barred  by  the  Statute  of  Limitations ;  and  farther,  that 
the  deed  of  1814  had  not  converted  any  of  the  executory  trusts  created 
by  the  will  of  Sir  James  No.  1  into  legal  estates,  except  those  created 
in  favour  of  Robert  Whalley  and  his  sons  in  tail  male:  and  conse- 
quently that  the  claim  of  the  respondent  was  one  which  could  not  be 
enforced  in  a  Court  of  law. 

The  Attorney- Oeneral  (Sir  R,  Palmer)  and  Mr.  Mellish  (Mr.  Quain 
was  with  them),  for  the  respondent,  were  not  called  on. 

The  Lord  Chancellor  (Lord  Westbury). — My  Lords,  at  the  date 
of  the  will  of  Sir  James  Gardiner  the  testator,  the  Gardiner  estates 
stood  limited  under  the  will  of  Sir  William  Gardiner  to  Sir  John 
Whalley  Smythe  Gardiner  for  life;  remainder  to  his  first  and  other 
sons  in  tail  male ;  remainder  to  the  use  of  Sir  James,  the  testator,  for 
life;  remainder  to  his  first  and  other  sons  in  tail  male;  remainder  to 
the  use  of  the  first  and  other  daughters  of  Sir  John  in  tail  male ; 
remainder  over.  Under  these  limitations  no  female  issue  of  any  son 
of  Sir  James  could  take  or  inherit. 

By  the  will  of  Sir  James  Gardiner,  the  testator,  the  Clerk  Hill  estates 
were  devised  to  trustees  in  fee  upon  trust,  to  convey  the  same  to  the 
use  of  the  testator^s  eldest  son,  James,  for  life ;  remainder  to  trustees, 
to  preserve  contingent  remainder;  remainder  to  the  first  and  other 
sons  of  James  in  tail  male ;  remainder  to  the  testator's  second  son 
Robert  for  life ;  remainder  to  trustees  to  preserve  contingent  remain- 
der ;  remainder  to  the  first  and  other  sons  of  Robert  in  tail  male ; 
remainder  to  the  testator's  third  son,  John  Master  Whalley,  for  life ; 
remainder  to  trustees  to  preserve;  renainder  to  his  first  and  other 
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Bons  in  tail  male ;  remainder  to  every  other  son  of  the  testator  sacoes- 
sively  in  tail  male ;  remainder  to  the  first  and  othep  sons  of  the  testa- 
tor's eldest  son  James  in  tail  general ;  with  similar  remainders  in  tail 
general  to  the  first  and  other  sons  of  the  second,  third,  and  every 
other  son  of  the  testator  in  tail  general;  with  remainder  to  the  first 
and  other  daughters  of  the  testator's  first  and  every  other  son  in  tail 
male ;  with  remainder  to  the  use  of  Elizabeth  Jane,  the  testator  8 
eldest  daughter,  for  life,  with  divers  remainders  over.  This  Elizabeth 
Jane  is  the  present  appellant. 

Pausing  for  a  moment,  and  contrasting  the  limitation  of  these  two 
wills,  it  is  apparent.  First,  that  if  James,  the  eldest  son  of  Sir  James 
the  testator,  had  daughters  and  no  son,  such  daughters  would  not  take 
under  the  limitations  of  the  Gardiner  estate,  but  would  take  the  Clerk 
Hill  estates  severally  and  successively  in  tail  male  in  remainder,  ante- 
rior to  the  limitation  to  the  appellant  for  life.  Secondly,  it  is  appa- 
rent that  if  the  eldest  son  of  the  testator's  first  son  James  did  not  bar 
the  entail,  and  died  leaving  daughters  only,  such  daughters  would 
take  nothing  under  the  limitations  of  the  Gardiner  estates,  but  would 
inherit  under  the  limitation  in  remainder  of  the  Clerk  Hill  estates  to 
their  father  in  tail  general. 

We  now  come  to  the  shifting  clause  contained  in  the  will  of  Sir 
James.  By  that  clause  the  testator  Sir  James  declares  his  will 
and  mind  to  be,  that  his  devised  estates  should  not  be  held  or 
enjoyed  by  any  one  of  his  sons  or  daughters,  and  his,  her,  or  their 
issue,  after  such  son  or  daughter,  or  such  his,  her,  or  their  issue, 
should  have  come  into  possession  of  the  estates  devised  by  the  will  of 
Sir  William  Gardiner ;  but  that  as  often  as  the  estates  devised  by  the 
will  of  Sir  William  should  come  to  the  possession  of  any  of  his  (Sir 
James's)  sons  or  daughters,  or  any  of  their  issue,  that  then  the  person 
next  in  remainder  under  the  limitations  of  his  (Sir  James's)  will, 
should  be  entitled  to  his  devised  estates  for  the  estate  thereby  limited 
to  him  or  her,  and  so  from  time  to  time  as  often  as  the  event  might 
happen,  in  such  manner,  and  as  if  the  person  so  becoming  possessed 
of  the  Gardiner  estate  had  died,  or  was  then  dead,  without  issue. 

It  is  plain,  from  the  first  part  of  this  clause,  that  the  word  ''  issue ' 
denotes  and  is  limited  to  such  issue  as  might  take  or  inherit  under  the 
limitations  of  the  Gardiner  estates,  which  would  not  include  the 
daughters  of  Sir  James's  first  son,  or  the  female  issue  of  a  grandson. 
It  is  reasonable  to  put  the  same  meaning  upon  the  word  '^  issue"  in 
the  subsequent  phrase,  ''had  died,  or  was  then  dead,  without  issue;" 
for  the  testator  plainly  contemplates  that  the  Gardiner  estates  would 
be  the  supervenient  estate,  and  that  the  shifting  clause  would  be  called 
into  operation  by  the  Gardiner  estate  accruing  under  the  will  of  Sir 
William  Gardiner,  to  some  person  taking  the  Clerk  Hill  estate  under 
his  own  will.  And  as  the  guiding  intent  and  object  are  to  prevent 
unity  of  possession,  the  word  "  issue"  ought  not  to  be  extended  so  as 
to  include  issue  not  capable  of  taking  or  inheriting  under  the  limita- 
tions of  Sir  William  Gardiner's  will.  But  farther:  it  is  the  object  of 
the  clause  to  propel  the  Clerk  Hill  estates  from  the  devisee  who 
shall  succeed  to  the  Gardiner  estates,  to  the  person  next  in  remainder, 
under  the  limitations  of  the  Clerk  Hill  estates ;  and  the  words,  as  if 
such  devisee  "  had  died,  or  was  then  dead,  without  issue,"  are  used 
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for  this  purpose,  and  denote  the  assumption  or  hypothesis  necessary 
for  effecting  it.  But  it  would  be  unreasonable  to  give  the  words  a 
meaning  beyond  what  is  necessary  for  the  intent  and  object  with 
which  they  ate  used.  So  limited,  they  denote  such  issue  as  would 
take  under  the  limitations  anterior  to  the  devise  to  *'  the  person  next 
in  remainder,"  and  exclude  them  only  from  taking  under  those 
limitations. 

I  agree  with  one  of  the  learned  Judges  in  the  Court  below,  that 
but  for  Sir  William  Grant's  decree,  the  words  "  had  died,  or  was  then 
dead,  without  issue,"  ought  to  be  read  as  applicable  distributively  to 
the  case  of  tenant  for  life  and  tenant  in  tail.  But  that  construction  is 
negatived  by  the  decree,  inasmuch  as  the  son  of  Sir  James  No.  2  was 
made  a  party  to  the  suit  for  the  purpose  of  contending  that  by  reason 
of  his  father  having  succeeded  to  the  Gardiner  estates,  the  Clerk  Hill 
estate  was  propelled  to  himself  as  next  in  remainder.  But  it  seems  to 
have  been  decided,  and  apparently  on  the  words  **  was  then  dead 
without  issue/^  that  the  case  must  be  treated  as  if  Sir  James  No.  2  had 
died  without  leaving  any  issue  inheritable  under  the  limitation  to  his 
iirst  and  other  sons  in  tail  male ;  and  therefore  the  words,  ''  was  then 
dead  without  issue,"  were  held  to  apply  to  the  case  of  a  tenant  for  life 
of  the  Clerk  Hill  estates  becoming  entitled  to  the  Gardiner  estates. 
Accordingly,  the  decree  declares  Robert  (being  the  second  son  of  the 
testator  Sir  James)  to  be  entitled  to  havp  the  Clerk  Hill  estates  settled 
on  himself  for  life,  without  impeachment  of  waste,  save  as  in  the  will 
mentioned,  with  remainder  to  Robert's  first  and  other  sons  in  tail 
male,  with  such  remainders  over  as  are  contained  in  the  will  of  the 
testator  Sir  James  with  respect  to  the  said  estates ;  a  declaration  which 
expressly  treats  all  the  estates  limited  by  the  will  of  Sir  James  the 
testator,  in  remainder  expectant  on  the  estate  of  Bobert,  as  valid  and 
capable  of  taking  effect;  and  therefore  the  estates  in  remainder  limited 
by  the  will  to  the  first  and  other  sons  of  James  No.  2  in  tail  general, 
and  also  the  estates  limited  in  remainder  to  the  first  and  other  daugh- 
ters of  Sir  James  No.  2  in  tail  male,  are  treated  by  the  decree  as  still 
subsisting  and  capable  of  taking  effect ;  which  would  not  be  the  case 
if,  under  the  shifting  clause,  Sir  James  No.  2  must  be  considered  as 
having  died  without  issue  male  or  female. 

The  deed  of  release  and  settlement  follows  the  decree,  and  converts 
the  equitable  life  estate  of  Robert  Whalley,  and  all  other  the  estates 
limited  by  the  will  of  Sir  James  the  testator,  in  remainder  therein, 
into  legal  estates.  The  point,  therefore,  now  raised  by  the  present 
appellant  is  inconsistent  with  this  decree  and  with  the  deed  of  release, 
which  was  settled  in  the  Master's  Office  under  the  direction  of  the 
Court.  The  consequences  of  holding  that  the  words  *^was  then  dead 
without  issue"  have  a  larger  signification  than  what  is  required  to 
pass  on  the  Clerk  Hill  estate  to  the  next  devisee  in  remainder,  would 
be  very  unreasonable.  Thus,  according  to  such  construction,  if  Sir 
James  No.  2  had  daughters  only,  such  daughters,  although  not  inherit- 
able to  the  Gardiner  estates,  would  be  deprived  of  the  power  of  taking 
the  Clerk  Hill  estate  under  the  express  gift  to  the  first  and  other 
daughters  of  Sir  James  No.  2  in  tail  male.  And  so  also  the  first  son 
of  James  No.  2  would  be  deprived  of  the  estate  given  to  him  in 
remainder  in  tail  general,  by  which  his  female  issue  would  lose  the 
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right  to  inherit  the  Clerk  Hill  estate,  although  they  could  never  take 
the  Gardiner  estates  under  the  limitations  in  the  will  of  Sir  William. 
Thus,  express  estates  given  by  the  will  of  Sir  James  the  testator 
would  be  taken  away  and  defeated  by  a  construction,  put  on  the 
elastic  word  *'  issue"  in  the  shifting  clause,  not  required  for  the  object 
and  proper  operation  of  the  clause,  which  ought  not  to  be  extended 
beyond  its  declared  intent  and  purpose.  I  have  examined  with  great 
care  the  learned  and  able  judgment  of  Mr.  Justice  Williams;  but  I 
think  the  reasons  for  putting  a  limited  meaning  on  the  words  "with- 
out issue"  in  the  shifting  clause  predominate. 

Two  other  objections  were  faintly  ureed  by  the  appellant;  one 
founded  on  the  Statute  of  Limitations,  and  the  other  on  an  allegation 
that  the  respondent  had  not  the  legal  estate.  With  respect  to  the 
Statute  of  Limitations,  the  argument  is  at  variance  with  the  decree  of 
Sir  William  Grant,  for  it  must  be  founded  on  the  construction  that, 
when  the  Clerk  Hill  estate  passed  from  James  No.  2  as  tenant  for  life, 
it  vested  in  bis  eldest  son,  James  Whalley  Smythe  Gardiner,  who  died 
unmarried  on  the  11th  of  October,  1837,  when  the  respondent's  title 
accrued,  being  20  years  before  the  action  of  ejectment.  But  this  is 
not  in  accordance  with  the  true  construction;  for  the  respondent 
claims  under  the  limitation  in  remainder  to  the  first  and  other  sons 
of  Sir  James  No.  2  in  tail  general.  And  with  respect  to  the  other 
suggested  difficulty,  it  seems  clear  that  the  whole  of  the  legal  estate 
w*a8  conveyed,  by  the  trustees  of  Sir  James  the  testator,  to  uses  cor- 
respondent with  the  trust  estates  declared  by  his  will  of  the  Clerk 
Hill  estates,  in  remainder  expectant  on  the  estate  for  life  given  to  his 
second  son,  Robert. 

I  therefore  humbly  move  your  Lordships  to  affirm  the  judgment, 
and  to  dismiss  the  appeal  witn  costs. 

Lord  Cranworth. — My  Lords,  The  direction  contained  in  the 
shifting  clause  is,  that  as  often  as  the  Gardiner  estates  should,  bj 
virtue  of  the  will  of  Sir  William,  come  to  the  possession  of  any  ol 
the  testator's  sons  or  daughters,  or  any  of  their  issue,  then  the  person 
next  in  remainder  under  the  limitations  of  his  will  should  take  the 
Clerk  Hill  estate  as  if  the  person  so  succeeding  to  the  Gardiner  estates 
had  died  without  issue.  The  testator  speaks  of  the  Gardiner  estates 
devolving  on  any  of  his  sons  or  daughters.  This  could  not  have  hap- 
pened, for  those  estates  were  devised  only  to  sons  in  tail  male ;  bat 
the  clause  may  be  read  as  if  sons  and  their  issue  had  alone  been 
mentioned. 

The  question  is,  what  issue  is  contemplated  by  the  testator  under 
the  words  ''had  died  without  issue."  I  think,  certainly,  that  issue 
which  stood,  under  the  limitations  of  the  will,  in  order  before  the 
next  remainder-man,  and  so  would,  but  for  the  shifting  clause,  have 
prevented  him  from  succeeding.  There  is  no  intention,  expressed  or 
implied,  to  alter  the  limitations,  except  so  far  as  was  necessary  for 
preventing  the  two  estates  from  coalescing  under  the  limitations  of 
the  two  wills.  And  when,  therefore,  the  respondent  became  entitled 
to  an  estate  tail  under  the  limitations  of  the  will,  subsequent  to  that 
under  which  the  remainder-man  had  taken  by  virtue  of  the  shifting 
clause,  there  was  nothing  in  the  language  of  tne  will  preventing  him 
from  taking  the  Clerk  Hill  estate,  for  he  was  not  in  possession  of  the 
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Gardiner  estate, — at  all  events^  was  not  in  possession  of  it  under  the 
will  of  Sir  William, — the  possession  of  which  was  obviously  the  sole 
motive  influencing  the  testator  to  direct  that  his  own  estates  should 
go  to  younger  branches  of  his  family. 

With  respect  to  the  question  of  the  legal  estate,  I  entertain  no 
doubt  whatever.  The  whole  of  the  will,  and  all  its  limitations,  are 
set  out  in  extenso,  by  way  of  recital,  in  the  conveyance  executed  under 
the  authority  of  the  Court  of  Chancery ;  and  though  no  other  uses 
are  in  express  terms  declared  except  those  to  Bobert,  the  son,  for  life^ 
and  to  his  first  and  other  sons  in  tail  male,  this  was  probably  done 
merely  to  avoid  unnecessary  prolixity,  the  other  uses  being  sufBioiently 
indicated  by  the  general  expressions  referring  to  them  as  previously 
set  out. 

I  therefore  concur  with  the  Lord  Chancellor  in  thinking  that  the 
judgment  below  ought  to  be  affirmed. 

Lord  Chelmsfobd  concurred. 

Judgment  affirmed,  and  appeal  dismissed  with  costs. 

Lords'  Journal,  14th  March,  1865. 


The  MERSEY  DOCKS  and  HARBOUR  BOARD  TRUSTEES  v. 
WILLIAM  CAMERON  and  Others.  Feb.  18,  19,  22,  23,  July  7, 
1864. 

JONES  and  Others  v.  The  MERSEY  DOCKS   and  HARBOUR 

BOARD  TRUSTEES,    t/wne  22,  1865.(a) 

The  Crown  not  being  named  in  the  43  Blii.  o.  2,  is  not  bound  bj  its  enaotments.  Propertj 
theorefore  in  the  oecnpation  of  the  Crown,  or  in  that  of  penoni  naing  it  excluiiiTely  in  and  for 
the  tenriee  of  the  Crown,  is  not  rateable  to  the  relief  of  the  poor. 

The  Btatate  ia,  in  its  proTiaions,  general  and  inclniire,  and  no  other  prinoiple  applying  to 
eroate  an  exemption  firom  those  proTiaions,  all  property  capable  of  beneficial  oecnpation,  and 
which  if  let  to  a  tenant  would  be  capable  of  producing  rent,  ia  liable  to  be  rated,  though  in  the 
hands  of  trustees  who  oocapy  It  under  Acts  of  Parliament  for  the  maintenance  of  works  declared 
to  be  beneficial  to  the  pnblie,  thongh  snoh  trustees  derive  no  benefit  from  the  oecnpation,  and 
thoiigh  the  rerennes  arising  from  suoh  ooonpation  are  exclnsirely  applied  to  the  maintenanoe 
of  the  works. 

Trustees  who  were  constituted  bj  Acts  of  Parliament,  "  The  Mersey  Docks  Board/'  and  were 
specially  appointed  to  hare  the  oontrol  of  certain  docks,  Ac,  Tested  in  them  as  suoh  trustees,  in 
order  to  maintain  these  docks  for  the  benefit  of  the  shipping  fVeqnenting  the  port  of  Lirerpool, 
were  therefore  held  liable  to  be  rated  as  ooonpiers,  thongh  they  ooonpied  saeh  dook%  Ae.,  only 
for  the  purposes  of  these  Acts  and  derired  no  benefit  from  the  occupation. 

The  King  o.  The  Commissioners  of  the  Salter's  Load  Sluice,  4  T.  R.  730 ;  and  The  King  v, 
Liverpool,  7  B.  A  C.  61,  overmled. 

Recent  Aots  expressly  declared  that  certain  warehouses  and  parts  of  the  docks,  then  for  the 
first  time  erected  and  put  under  the  eontrol  of  the  trnstees,  were  to  be  liable  to  rates. 

Per  Lord  Chelmsford :  These  Acts  did  not  by  implication  declare  that  the  other  parts  af  the 
docks  were  not  liable  to  rates. 

In  each  of  these  cases  trustees  coDstituting  the  ''  Mersey  Docks  and 
Harbour  Board"  had  brought  in  the  Court  of  Common  Pleas  an 
actioa  of  replevin,  to  try  the  question  of  their  liability  to  a  rate  for 
the  relief  of  the  poor. 

Jones  and  others  were  the  churchwardens  and  overseers  of  the 
town  and  parish  of  Liverpool,  and  had  levied  a  poors'  rate  assessed 
at  20,680L  185.  Qd.,  as  the  amount  payable  by  the  dock  trustees  in 

(a)  11  H.  L.  Cft.  4a. 
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respect  of  the  dock  estates  within  the  parish  of  Lirerpool.  A  special 
case  was  agreed  on,  which  set  forth,  in  substance,  the. following  facts: 
The  dock  estates  in  the  parish  of  Liverpool  were,  by  different  Acts 
of  Parliament,  vested  in  the  major,  aldermen,  and  common  council 
of  the  borough  of  Liverpool,  as  trustees  of  the  docks  and  harbour 
of  that  town.  Part  of  these  estates  had  been  granted  by  the  corpo- 
ration, part  sold  by  the  corporation  to  the  trustees,  and  part  purchased 
by  the  trustees  from  private  individuals.  These  Acts  of  Parliament 
were  22  in  number,  and  extended  from  the  8th  Anne  to  the  21st  Vict, 
both  inclusive.  The  sase  gave  both  parties  leave  to  refer  to  them. 
The  dock  estates  consist  of  docks,  basins,  &c.,  and  the  trustees  are  b}' 
several  Acts  of  Parliament  authorized  to  receive  dock-rates  and  doties 
in  respect  of  the  accommodation  of  vessels  in  the  docks.  By  the  20 
&  21  Vict.  c.  clxii.  (local  and  personal),  "An  Act  for  Consolidating 
the  Docks  at  Liverpool  and  Birkenhead  into  one  Estate,  and  for  vest- 
ing the  control  and  management  of  them  in  one  Public  Trust  all  the 
Docks  and  other  real  property  situated  at  Liverpool,"  that  were  held 
by  or  in  trust  for  the  trustees  of  the  Liverpool  Docks,  were  vested  in 
the  plainti&,  to  whom  the  name  of  "  The  Mersey  Dock  and  Harbour 
Board"  was  given,  subject  to  all  charges  and  liabilities  affecting  the 
same.  The  plaintiff  were  to  stand  possessed  of  all  the  property, 
privileges,  &c.,  "  upon  the  trusts,  and  for  the  purposes  for  which  such 
property,  privileges,  &c.,  were  holden  previously  to  the  commence- 
ment of  the  Act."  The  rules  with  respect  to  the  moneys  received 
nnder  the  Act  had  for  their  object  the  convenience  and  safety  of  ship- 
ping frequentinff  the  port  of  Liverpool,  which  general  purpose  had 
been  expressly  declared  in  all  the  Acts.  The  59th  section  of  this  Act 
enacted  that,  ''  The  board  shall  render  to  Parliament^  as  soon  as  may 
be  after  the  24th  day  of  June  in  every  year,  an  account  of  its  receiptis 
during  the  preceding  year,  and  the  manner  in  which  the  same  have 
been  applied.'' 

The  board  was  bound  to  apply  all  the  moneys  received  in  the  man- 
ner and  for  the  purposes  provided  by  these  various  Acts,  and  the 
case  stated  that  "  no  member  of  the  board  derives  any  private  advan- 
tage or  emolument  whatsoever  from  the  execution  of  the  trusts  of  the 
dock  estate."  All  the  revenue  derived  from  any  of  the  property  is 
carried  to  the  account  of  the  general  dock  estate,  and  is  appropriated 
and  applied  as  directed  by  the  Acts. 

By  the  4  Vict.  c.  xxx.,  s.  52,  the  trustees  were  empowered  to  build 
warehouses  on  the  quays  of  one  of  the  docks  (a  power  by  the  11 
Vict.  c.  XXX.,  s.  3,  extended  to  all  the  dock  quays),  and  by  section  71 
of  the  first-mentioned  Act,  and  section  4  of  the  second -mentioned 
Act,  such  warehouses  were  expressly  made  subject  to  all  parochial 
and  other  rates.(a)  None  of  the  warehouses  built  in  pursuance  of 
these  Acts  is  included  in  the  assessment,  the  subject  of  this  proceeding. 

The  question  for  the  opinion  of  the  Court  was,  whether  the  Mersey 

(o)  In  The  King  «.  The  In1i4bitaiit0  of  LiTerpool,  7  Bum.  A  Ores.  61  (a.  d.)  18S7,  the  Covrt 
of  King's  Benoli  liad  held  that  the  Lirerpool  Doekt  were  not  rateable  to  the  relief  of  Ae  poor, 
on  the  groand  that  the  Aeti  for  ereating  the  dooke  had  direoted  how  the  money  reoeived  far 
their  aie  shoald  be  applied,  namely,  in  mannfaetaring  the  docki,  and  if  there  was  apy  auplm, 
the  dock  daee  were  to  be  lowered  aocordingly,  "  and  to  no  other  pnxpoae  or  nie  whatsoeTer.** 
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Docks  and  Harbour  Board  Trnstees  were  rateable  to  the  relief  of  the 
poor  in  respect  of  property  in  the  parish  of  Liverpool  other  than  that 
included  in  the  two  last- mentioned  Acts  ?  The  Court  of  Common 
Pleas  in  the  case  of  Jones  gave  judgment  in  favour  of  the  Mersey 
Dock  Trustees,  in  conformity  with  the  case  of  The  King  v.  The  Inhab- 
itants of  Liverpool  (7  B.  &  C.  61). 

In  the  case  of  Cameron,  whioh  related  to  a  rate  levied  on  the  trus- 
tees in  respect  of  property  within  the  parish  of  Birkenhead,  the 
question  of  liability  to  rate  was  likewise  discussed,  but  another  point 
was  also  raised,  namely,  whether  an  action  of  replevin  was  maintain- 
able. The  Court,  on  this  second  point,  thought  that  there  ought  to 
be  judgment  for  the  defendants,  on  the  ground  that  the  plaintiffs 
ought  to  have  appealed  against  the  rate  to  the  sessions,  and  ought  not 
to  have  left  it  unappealed  against,  and  then  contested  its  enforcement 
by  an  action  of  replevin.(a)  Appeals  in  the  two  cases  were  then 
brought.  The  Judges  were  summoned,  and  Lord  Chief  Baron  Pol- 
lock, Mr.  Justice  Williams,  Mr.  Justice  Byles,  Mr.  Justice  Blackburn, 
Mr.  Justice  Mellor,  and  Mr.  Baron  Pigott,  attended. 

Mr.  Bovill  and  Mr.  Melliah  (Mr.  Oromplan  Hutton  was  with  them), 
for  the  overseers  in  support  of  the  rate. — The  simple  question  in 
this  case  is,  what  is  the  construction  that  ought  to  be  put  upon  the 
statute  43  Eliz.  c.  2  ?  The  decisions  on  it  are  numerous,  and  have 
not  been  very  consistent.  Exceptions  to  its  provisions  have  'been 
introduced,  which  it  is  submitted  are  not  warranted  on  principle ;  and 
the  object  of  these  appeals  is  to  obtain  a  definitive  declaration  of  the 
principle  on  which  that  statute  is  to  be  construed. 

The  words  of  the  statute  are  simple — they  give  no  other  test  of 
liability  to  rate  except  occupancy.  They  direct  the  overseers  '*  to 
raise  by  taxation  of  every  inhabitant  and  of  every  occupier  of  lands, 
houses,  &c.,  in  the  said  parish,"  the  money  required.  It  has  been 
supposed  that  the  occupation  thus  rendered  liable  must  be  one  benefi- 
cial to  the  occupier,  and  consequently  that  where  a  corporation  occu- 
pied for  what  were  deemed  public  purposes,  and  the  members  of  the 
corporation  received  no  individual  benefit  from  such  occupation,  they 
were  not  rateable.  That  is  an  erroneous  view  of  the  intention  of  the 
statute.  Tolls  received  from  the  use  of  a  ferry  were  held  not  ratea- 
ble, becanse  the  receiver  of  them  was  not  an  inhabitant  of  the  parish : 
The  King  v.  Nicholson,  12  East  330 ;  though  it  was  clear  that  he  was 
an  occupier  of  the  land  from  the  use  of  which  as  a  landing-place  the 
tolls  were  derived.  Again,  where  there  was  no  payment  made  for 
the  use  of  the  seats  in  a  Quakers'  meeting-house,  it  was  held  that  no 
rate  could  be  imposed  on  the  trustees :  1  he  King  v.  Woodward,  5  T. 
B.  79.  None  of  these  cases  adopted  a  true  principle.  The  purpose 
for  which  the  building  in  this  last  case  was  applied  could  have  nothing 
to  do  with  the  matter,  for  in  The  King  v.  Agar,  14  East  256,  though 
the  building  was  equally  one  used  for  religious  worship,  the  rate  was 
held  good  on  the  ground  that  pew-rents  were  received  by  the  trus- 
tees. And  in  The  King  v.  Hurais,  S  T.  B.  497,  there  being  an  actual 
occupation,  though  the  place  occupied  was  a  lodging  in  a  battery  by  a 
gunner,  who  was  removable  at  pleasure,  the  Court  held  that  the  fact 
of  his  being  an  occupier  made  him  rateable. 

(a)  80  L.  J.,  Mag.  0mm.  186,  IH',  8  C.  B.  N.  B,  114  (B.  C.  L.  R.  toI.  98). 
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The  only  case  in  which  exemptioa  from  rateability  can  be  claimed 
is  that  where  the  land  is  occupied  by  the  Crown  itself,  or  in  the  direct 
service  of  the  Grown ;  and  if  the  purpose  of  the  occupation  is  to  be 
taken  into  consideration  at  all,  it  can  only  be  so  where  the  purpose 
of  the  occupation  is  for  the  benefit,  not  of  a  portion  of  the  public, 
but  of  the  public  at  large;  and  this  distinction  is  referred  to  and 
recognised  in  Adamson  v.  The  Clyde  Navigation  Trustees,  not 
reported ;  The  Queen  v.  Badcock,  6  Q.  B.  787  (E.  C.  L.  R.  vol.  51); 
The  Queen  v,  Longwood.  13  Q.  B.  116  (B.  0.  L.  R  vol.  66);  The 
Queen  v,  Harrogate,  15  Q.  B.  1012  (E.  C.  L.  R.  vol.  69).  An  occupa- 
tion  of  land  in  one  parish  for  the  benefit  of  the  poor  of  another,  ren- 
ders the  occupation  rateable  in  the  parish  where  the  land  lies :  The 
Governors  of  the  Poor  of  Bristol  v.  Wait>  5  Ad.  k  E.  1  (E.  C.  L.  R. 
vol.  81).  The  idea  that  occupation  for  public  purposes  afforded  a 
ground  of  exemption,  took  its  rise  from  the  marginal  note  in  Salters' 
Load  Sluice  Case,  4  T.  B.  730 ;  (a)  but  the  judgment  there  shows  that, 
as  the  Commissioners  were  **  mere  trustees  to  superintend  the  execu- 
tion of  the  Act,''  they  could  not  be  deemed  occupiers,  and  as  there 
was  no  occupation,  there  was  no  rateability.  The  note  and  the  judg- 
ment do  not  agree  together ;  but  even  on  the  ground  stated  in  the 
judgment  itself,  it  is  submitted  that  the  case  cannot  be  supported. 
Trustees  are  occupiers,  though  they  may  not  occupy  for  their  own 
benefit.  In  The  King  v.  The  Trustees  of  the  Weaver  Navigation,  7 
Barn.  &  Cres.  70  n.  (E.  C.  L.  R.  vol.  14),  the  rate  was  only  held  bad 
(occupation  in  certain  parishes  being  assumed  to  be  established)  be- 
cause the  surplus  tolls  were  expressly  appropriated  by  the  Act  to  the 
repairing  of  the  county  roads  and  bridges,  which  were  deemed  to  be 
purely  public  purposes. 

The  application,  under  the  direction  of  a  statute,  of  all  the  funds 
derivable  from  the  occupation  of  a  particular  property  to  the  main- 
tenance of  that  property,  for  purposes  which  confer  no  individual 
benefit  on  the  trustees,  and  which  are  therefore  called,  but  wrongly 
called,  public  purposes,  affords  no  ground  for  exemption  from  ratea- 
bility :  The  Tyne  Commissioners  v.  Chirton,  1  E.  &  £.  516  (E.  C. 
L.  R.  vol.  102).  There  the  Commissioners  of  the  Tyne  Docks  were 
held  rateable,  the  occupation  there  producing  a  benefit,  not  to  the 
public  generally,  but  only  to  a  particular  section  of  the  public;  and 
there  being  nothing  in  the  Acts  for  creating  the  docks,  which  excluded 
any  possible  surplus  obtained  by  the  dock  dues  from  the  payment  of 
the  poor-rates.  In  the  previous  case  of  The  Trustees  of  the  Birken- 
head Docks,  2  E.  &  B.  14S  (E.  C.  L.  R.  vol.  75),  it  had  been  decided 
that  though  all  sums  received  for  dues  were  to  be  applied  to  the  pur- 
poses of  the  Dock  Act,  still,  as  it  did  not  appear  that  the  dues  were 
to  be  kept  down  so  as  to  meet  those  purposes  only,  it  could  not  be 
considered  that  the  Legislature  had  disposed  of  all  the  dues  to  pur- 
poses other  than  the  poor-rate,  or  that  the  poor-rate  might  not  pro- 
perly be  paid  before  appropriating  the  money  to  those  purposes.  The 
tendency,  therefore,  of  the  later  decisions  has  been  to  exclude  claims 

(a)  The  margiDal  note  if,  "  B7  an  Act  of  Parliunent,  the  eommisHionen  of  a  naTigatioB  weie 
Mthoriaed  to  take  eertain  tolli,  the  whole  of  which  were  directed  (0  be  applied  to  poUie  ptD> 
posea :  Held,  that  the  tolla  were  not  rateable  to  the  poor/' 
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of  exemption,  unless  where  they  are  established  bj  legislative 
authority. 

The  case  of  The  King  v.  The  Inhabitants  of  Liverpool,  7  Barn,  k 
Cress.  61  (E.  C.  L.  R.  vol.  14),  decided  in  1827,  is  that  which  will  be 
most  relied  on  by  the  other  side.  There  the  trustees  of  the  docks 
were  held  not  to  be  rateable,  because,  not  only  were  the  dues,  when 
received,  directed  by  the  Act  to  be  applied  in  making  and  maintain- 
ing the  docks,  but  they  were  to  be  lowered  when  possible,  and  no 
individual  trustee  had  any  beneficial  occupation  of  the  docks.  It  is 
submitted  that  that  case  cannot,  even  on  the  assumed  doctrine  of 
public  purposes,  be  supported.  That  decision  proceeded  partly  on 
words  to  be  found  in  the  Act  51  Geo.  8,  c.  cxliii.,  which  specifically 
directed  how  the  dock  dues  were  to  be  applied,  and  which  Lord  Ten- 
terden  treated  as  equivalent  to  the  words  in  the  Salters^  Load  Sluice 
Case,  **and  to  no  other  use  or  purpose  whatsoever."  But  even  if 
those  words  themselves  had  existed  in  that  Act,  they  could  not  have 
justified  the  decision.  They  would  mean  that  the  dues  were  not  to 
be  applied  to  purposes  other  than  those  of  maintaining  the  docks,  but 
they  would  not  exclude  the  payment  of  those  charges  which  the  gen* 
eral  law  of  the  land  had  fixed  upon  all  property.  The  mistake  was 
in  supposing  that  they  had  this  excluding  effect. 

In  The  Queen  v.  The  Trustees  of  the  River  Lea,  Justice  of  the 
Peace,  vol.  xix.,  p.  310,  there  were  several  Acts  of  Parliament.  The 
first  had  stated  the  objects  of  the  trust,  and  contained  a  clause  ex- 
pressly prohibiting  the  fands  from  being  applied  to  any  other  object; 
and  also  a  clause  declaring  that  they  were  not  to  be  liable  to  any  tax, 
assessment,  &c.,  whatever.  While  the  latter  words  were  unrepealed, 
the  funds  Were  of  course  exempt;  but,  when  a  subsequent  Act 
repealed  them,  though  the  former  words  still  continued,  the  tolls 
received  were  held  liable  to  rate.  It  may  now  be  considered  as 
established,  that  nothing  but  an  express  legislative  exemption  from 
liability  to  rate  can  authorize  that  exemption :  it  certainly  cannot  be 
implied  from  words  which  merely  direct  that  the  funds  shall  only  be 
applied  to  particular  purposes,  for  that  direction  has  nothing  to  do 
with  the  payment  of  legal  charges  to  which  the  property  is  subject. 
In  the  Acts  relating  to  these  docks  there  is  no  such  direct  exemption, 
and,  consequently,  none  can  be  claimed.  It  will  be  argued,  that  as 
some  of  the  recent  Acts  affecting  the  docks  have  declared  that  the 
new  buildings  authorized  by  them  to  be  erected  shall  be  liable  to  be 
rated,  it  must  be  assumed  that  the  Legislature  recognised  that  they 
would  not  have  been  so  liable  but. for  such  a  declaration.  There  is 
no  ground  for  such  an  argument.  The  declaration  in  these  Acts 
simply  prevented  the  possibility  of  any  question  arising  as  to  the  lia- 
bility to  rate  of  the  warehouses  then  authorized  to  be  erected,  but  had 
no  effect  on  anything  that  had  gone  before ;  it  left  untouched  the 
question  as  to  what  was  the  general  law  as  to  the  old  buildings.  It 
is  submitted  that  they  were  liable.  The  enactment  in  the  Statute  of 
Elizabeth  is  universal  in  its  terms;  no  subsequent  Act  of  Parliament 
has  introduced  an  express  exemption  as  to  any  property  (however  it 
may  be  occupied),  and  there  being  no  such  express  exemption,  none 
can  be  implied.  One  statute  cannot  repeal  the  provisions  of  another 
unless  there  is  an  express  contradiction  between  them :  Dwarris  on 
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Statutes,  pp.  473,  474 ;  Middleton  v.  Crofts,  2  Atk.  650 ;  Mahoney  v. 
Wright,  10  Ir.  Com.  Law  Rep.,  N.  S.  420;  The  London  and  Black- 
wall  Railway  Company  v.  The  Limehouse  District,  3  Kay  &  Jo.  123. 

The  effect  of  holding  these  docks  not  to  be  rateable  would  be  exten- 
sive and  disastrous.  For  some  years  past  the  Legislature  has  takea 
matters  of  this  kind  out  of  the  hands  of  joint-stock  Companies,  and 
placed  them  in  those  of  public  trustees.  This  has  been  so  as  to  sani- 
tary matters  in  towns,  and  with  regard  to  gasworks,  and  to  water- 
works :  Mayor  of  Liverpool  v.  Overseers  of  West  Derby,  6  £.  &  B. 
704  (E.  C.  L.  R.  vol.  88).  Are  all  the  extensive  occupations  of  such 
trustees  to  be  free  from  liability  to  poorVrate?  Such  exemptions 
could  never  have  been  foreseen  at  the  time  of  the  Statute  of  Eliza- 
beth, and  have  never  been  suggested  by  any  provisions  or  even 
phrases  in  modern  Acts  of  Parliament. 

Sir  F,  Kelly  and  Mr.  Quain  (Mr.  Parker  was  with  them),  for  the 
Mersey  Docks  Trustees. — Upon  the  true  construction  of  the  Statute 
of  Elizabeth,  for  the  assessment  of  property  in  occupancy  there  must 
be  a  real  occupancy ;  and  that  occupancy  must  be  beneficial.  If  the 
occupancy  is  one  for  public  purposes  alone  it  is  not  within  the  Act. 
To  be  within  the  Act,  it  must  be  attended  with  some  profit  to  the 
occupier.  Where  the  object  is  purely  one  of  charity,  The  King  v. 
St.  Luke's  Hospital,  2  Burr.  1053,  The  King  v,  St.  Bartholoaiew-the- 
less,  4  Burr.  2435,  or  for  what  may  be  termed  religious  purposes, 
unattended  with  profit  of  any  kind  to  the  occupier,  it  is  not  exempt 
from  (for  that  is,  in  such  a  case,  a  misapplied  term),  but  is  not  within 
the  Statute  of  Elizabeth  :  so,  where  the  occupation  is  as  of  public  pro- 
perty, applicable  to  public  purposes,  that  is,  where  the  benefit  is  not 
confined  to  an  individual  locality,  or  limited  to  a  small  defined  body 
of  persons,  but  results  to  all  who  need  to  avail  themselves  of  it,  the 
property  is  not  rateable.  So  the  question  stands  upon  principle;  how 
does  it  stand  upon  authority  ? 

The  authorities,  when  properly  considered,  are  not  conflicting.  The 
cases  of  the  first  class  related  to  charitable  purposes.  When  those 
purposes  were  universal  they  were  not  within  the  statute;  when  they 
I  benefited  only  a  limited  class  of  persons  they  were.  Thus  considered, 
The  Queen  v.  Badcock,  6  Q.  B.  Rep.  787  (E.  C.  L.  R.  vol.  51),  is  really 
in  favour  of  the  dock  trustees.  That  case  may  be  treated  as  laying 
down  this  doctrine,  that,  where  property  is  occupied  by  persons  who 
are  clothed  with  a  public  character,  having  public  duties  to  discharge, 
and  discharging  them  without  a  salary,  and  without  the  capacity  to 
apply  any  portion  of  the  propei:ty  to  their  own  use,  or  to  any  use 
except  that  provided  for  by  the  law,  purposes  from  which  the  whole 
public  may  aerive  a  benefit,  such  an  occupation  is  not  rateable.  It 
was  there  made  rateable  only  because  the  benefit  was  confined  to  a 
small  definite  body  of  persons,  and  not  given  to  the  public  generally. 
The  trust  here  comes  within  the  general  not  the  restricted  description. 
Shelter  is  to  be  afibrded  to  all  vessels  coming  into  or  going  out  of  the 
port  of  Liverpool.  That  is  a  great  public  purpose.  It  is  true  that 
some  of  the  persona  who  receive  this  benefit  may  be  appointed  mem- 
bers to  constitute  the  board  which  provides  it;  some  being  nominated 
by  the  Commissioners  of  the  docks  at  Liverpool,  or  bv  the  Liverpool 
.Corporation,  or  by  the  Commissioners  of  Publio  Works,  and  the  rest 
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"by  the  ratepayers ;  but  they  are  not  thereby  made  occupiers  for  their 
own  benefit ;  they  are  the  agents  of  all  the  commercial  men  of  the 
world.  It  is  not,  therefore,  a  benefit  confined  to  a  portion  of  the 
public,  but  is  a  benefit  secured  to  the  public  at  large,  and  has  all  the 
characteristics  of  a  national  matter.  The  mode  of  making  the  pay- 
ments cannot  afiect  the  question :  the  money  is,  of  course,  received 
from  those  who  use  the  docks,  but  is  received  for  and  applied  to 
public  purposes  alone.  If  a  joint-stock  Company  had  built  the  docks, 
a  profit  on  the  outlay  would  have  been  required  for  the  shareholders ; 
the  trade  of  the  country  must  have  been  taxed  to  that  extent.  No 
such  profit  can  be  made  here,  and  its  amount,  therefore,  is  so  much 
saved  to  the  general  shipping  of  the  world.  This  is  a  public  gain, 
one  which  operates  for  tbe  advantage  of  the  whole  community. 

It  is  true  that  the  words  of  the  Statute  of  Elizabeth  are  general, 
but  what  were  the  circumstances  of  the  times  when  that  statute  was 
passed  ?  Everything  was  then  in  the  hands  of  the  Grown  or  of  indi- 
viduals; there  were  no  public  trustees  appointed  to  execute  works 
for  tbe  public  advantage,  and  receiving  no  emolument  therefrom  for 
themselves;  But  there  were  cases  in  which  individuals  gave  up  their 
own  property  to  charitable  purposes :  and  in  such  cases  the  property 
so  employed  was  held  not  rateable.  In  Earby's  Case,  2  Bulstr.  354, 
it  was  held  that  the  taxation  for  the  poor  must  be  on  the  occupier 
according  to  his  visible  estate  when  the  tax  was  imposed.  Dalton's 
Country  Justice,  tit.  Poor  48,  is  to  the  same  effect.  The  cases  dis- 
tinctly establish  the  rule  that  there  may  be  an  occupation  which,  if 
not  beneficial  to  the  person  who  occupies,  his  occupation  being  only 
for  a  public  or  a  charitable  purpose,  he  shall  not  be  rateable.  In 
The  King  v.  St.  Thomas^  Southwark,  2  Str.  746,  a  preacher  was  rated 
as  the  occupier  of  the  meeting-house  where  he  preached :  it  was  proved 
that  he  made  no  profit  from  his  occupation,  and  he  was  held  not  to  be 
rateable ;  rating  him  merely  as  occupier  being  held  to  be  too  uncer- 
tain. An  Anonymous  Case  in  1727,  16  Vin.  Abr.,  Pwr^  E.  v.,  was 
even  stronger ;  there  a  rated  house  had  been  converted  into  a  con* 
venticle,  and  was  rated  as  before ;  the  rate  was  quashed  because  no 
profit  was  made  of  it.  The  same  rule  was  adopted  in  Robson  v.  Hyde, 
Cald.  810:  Then  came  the  cases  of  St.  Luke's  Hospital,  2  Burr.  1053, 
and  The  King  v.  St.  Bartholomew's  Hospital,  4  Burr.  2485,  where  not 
tbe  governor,  the  servants,  nor  the  poor  who  received  the  benefits  of 
the  hospital  were  held  rateable ;  yet  the  governor  at  least  was  in  the 
actual  occupation  of  the  property. 

On  the  other  hand,  in  The  King  v,  Oardner,  Cowp.  79,  where  Cathe- 
rine Hall  Cambridge  was  seised  of  property  from  which  the  corpora- 
tion of  that  establishment  did  derive  a  profit,  it  was  held  rateable. 
But  in  The  King  v,  Waldo,  Cald.  858,  the  result  was  different ;  there 
the  plaintiff  was  the  owner  of  a  house  which  he  devoted  to  the  edu- 
cation of  poor  girls ;  he  put  a  person  into  the  house  to  act  as  their 
instructress.  As  he  made  no  profit  ft*om  it  he  was  held  not  rateable. 
Tbe  King  v.  Field,  6  T.  B.  687,  is  to  the  same  effect  Where  profit 
is  made  from  the  occupation  even  of  the  property  of  the  Crown,  such 
•  occupation  may  be  made  the  subject  of  a  rate :  Lord  Bute  a,  Grindall, 
1  T.  R.  888,  2  H.  Bl.  286 ;  where  the  plaintiff  was  the  ranger  of 
Richmond  Park,  and  was  held  liable  to  be  rated  in  respect  of  his 
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occnpation  of  the  Crown  property.  But  in  Lord  Amherst  v.  Lord 
Somers,  2  T.  R  872,  the  colonel  of  a  regiment  rented  stables  hj  order 
of  the  Crown  for  the  use  of  the  regiment,  but  did  not  put  his  own 
horses  there ;  and  he  was  held  not  to  be  rateable.  There  Mr.  Justice 
Ashharst  said,  that  ''neither  the  possessions  of  the  Crown  nor  of  the 
public  are  liable  to  be  rated  to  the  poor."  That  case  occurred  four 
years  before  the  Salter's  Load  Sluice  Case,  and  consequeutly  it  cannot 
be  truly  said  that  the  marginal  note  in  the  latter  case  created  the 
doctrine  as  to  the  non-liability  of  property  used  for  the  purposes  of 
the  public. 

It  was  the  fact  of  an  actual  occupation,  and  a  fact,  too,  that  tbe 
occupation  was  a  profitable  one,  which  explains  the  decision  in  The 
Governors  of  the  Poor  of  Bristol  r.  Wait,  5  Ad.  &  E.  1  (E.  C.  L  R. 
vol.  81).  The  Kinff  v.  Hurdis,  8  T.  R.  497,  did  not  decide  any  point 
of  law,  but  proceeded  on  the  actual  finding  of  the  sessions,  which 
had  not  been  impeached,  that  there  was  a  beneficial  occupation.  In 
Eckersall  v.  Briggs,  4  T.  B.  6,  the  distinction  before  referred  to  was 
again  established ;  the  owner  of  certain  stables  used  by  the  colonel 
of  a  regiment  for  his  men,  was  held  to  be  rateable,  but  this  was  under 
tbe  words  of  a  particular  Act  of  Parliament.  The  diseussicHi  in  The 
King  V.  The  Mayor  of  London,  4  T.  B.  21,  shows  that  what  is  sup- 
posed to  have  been  established  by  the  Taunton  Market  Case,  The 
Queen  v,  Badoock,  6  Q.  B.  787,  namely,  that  it  must  be  a  general 
public  purpose,  and  not  one  of  a  limited  kind,  was  establish^  long 
before  then.  What  was  the  Salter's  Load  Sluice  Case,  4  T.  B.  730  ? 
The  tolls  there  collected  were  ordered  to  be  applied  to  public  pur- 
poses ;  at  that  time  it  was  thought  that  tolls  were  subject  to  rate^  but 
there  was  held  to  be  no  such  occupation  in  that  case  as  to  create  lia- 
bility to  rate.  Nor  is  there  any  such  occupation  here.  And  there- 
fore it  is  that  the  liability  to  rate  in  this  case  is  not  to  be  sustained. 

In  The  King  v.  Parrott,  5  T.  B.  598,  the  occupier  of  a  coal-mine 
was  held  rateable,  though  the  mine  was  actually  at  that  time  worked 
at  a  loss,  for  it  was  a  beneficial  occupation,  and  might  often  be  profit- 
able, and  such  an  occupation  was  declared  to  be  the  proper  test  of 
liability.  But  in  Holford  v.  Copeland,  3  Bos.  &  Pul.  129,  the  cham- 
bers of  a  Master  in  Chancery  were  held  not  rateable,  because  he  had 
not  a  beneficial  occupation  of  them.  The  same  rule  has  been  applied 
with,  of  course,  a  different  result,  to  apartments  in  barracks,  where 
the  occupation  has  not  been  that  which  an  officer  was  compelled  to 
have  for  the  performance  of  his  duty,  but  has  been  one  of  a  benefi- 
cial kind :  The  King  v.  Terrott,  3  East  506.  So  the  case  of  The  King 
V.  The  Governor  and  Company  of  the  New  River,  1  Mau.  &  SeL  503, 
was  held  to  be  one  of  beneficial  occupation,  on  account  of  the  profits 
derived  therefrom,  and  the  rate  was  good, 

It  has  been  asserted  that  the  case  of  The  King  v.  The  Inhabitants 
of  Liverpool  in  1827,  7  B.  &  C.  61  (E,  C.  L.  R.  vol.  14),  had  created 
surprise  in  the  profession ,  but  that  observation  is  hardly  justifiable, 
for  it  is  in  exact  accordance  with,  and  was  followed  some  time  after- 
wards tfy  the  decision  in  The  Queen  v.  The  Mayor  and  Aldermen  of 
Liverpool,  9  Ad.  k  E.  485  (£.  C.  L.  B.  vol.  86),  where  it  was  h<dd  that 
as  &e  Municipal  Corporation  Act  had,  by  section  92,  appropriated  all 
the  corporate  funds  to  purposes  of  a  public  nature,  the  rateability  of 
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the  corporatioD  in  respect  of  town  and  anchorage  dues  had  ceased. 
And  though  Mr.  Justice  Crompton,  in  The  Tyne  Commissioners  t;, 
Chirton,  28  Law  J.  M.  C.  131,  IE.  &  E.  516,  said  that  The  King  v. 
Liverpool  had  created  surprise  in  the  profession,  he  distinctly  added 
that  it  had  been  adopted  as  law,  and  showed  that  in  the  Birkenhead 
Case,  2  E.  &  B.  148  (E.  C.  L.  R.  vol.  75),  it  was  not  controverted^ 
The  case  of  The  Weaver  Navigation  Trustees,  7  B.  &  0.  70  n.  (E.  0, 
L.  R.  vol.  14),  was  another  instance  where  property  applied  to  public 
purposes  was  treated  as  not  liable  to  be  rated. 

The  present  case  is  identical  with  that  of  the  Salterns  Load  Sluice 
Case,  4  T.  B.  780 ;  there  tolls  were  in  question  which  were  deemed 
rateable ;  but  there  was  no  beneficial  occupation.  There  can  be  no 
doubt  that  for  a  very  long  period  it  has  been  well  established,  that 
property  occupied  for  public  purposes  alone,  and  from  the  occupation 
of  which  no  individual  derives  a  profit,  is  not  rateable.  In  The  King 
v.  Harrogate,  15  Q.  B.  1012  (E.  C.  L.  R.  vol.  69),  Lord  Campbell,  who 
was  supposed  to  have  brought  this  principle  into  doubt,  never  said 
anything  in  opposition  to  the  Salter's  Load  Case,  nor  to  the  Liverpool 
Case  of  1827,  but  actually  confirmed  them  by  saying,  *'  You  have  to 
show  that  all  the  purposes  to  which  the  money  was  applied  are  pub-; 
lie ;"  which  was  itself  a  recognition  of  the  preceding  cases,  and  of 
the  principle,  that  if  the  purposes  were  public  there  was  no  ratea- 
bility.  In  The  Queen  v.  The  Commissioners  for  Lighting  Beverley, 
6  Ad.  k  E.  645  (E.  C.  L.  R.  vol.  38),  the  Commissioners  were  held 
not  to  be  beneficial  occupiers  of  the  gasworks,  because  all  the  profits 
were  to  be  applied  as  the  Act  directed ;  in  other  words,  to  public 
purposes. 

The  Birkenhead  Dock  Case,  2  E.  4:  B.  148  (E.  C.  L.  R.  vol.  75), 
cannot  be  supported.  It  rests  entirely  on  the  assumption  that  all 
occupation  must  be  beneficial,  and  that  the  whole  doctrine  of  public 
purposes  arose  from  an  error  in  the  marginal  note  of  the  Salter's 
Load  Sluice  Case.  In  both  respects  that  is  wrong.  If  the-  Birken- 
head Case  cannot  be  supported,  the  two  cases  Trustees  of  the  River 
Lea,  19  Just,  of  Peace  310,  and  Tyne  Commissioners  v.  Chirton,  which 
followed  it,  must  fall  with  it.  As  to  the  Clyde  Case  (not  reported),  it 
depended  on  the  words  of  a  Scotch  Act,  and  the  Judges  found  that 
in  fact  the  trustees  of  the  navigation  were  owners  of  the  property, 
and  as  such  liable  in  th.e  very  words  of  the  Act.  But  there  the  gene- 
ral doctrine  of  non-liability  on  account  of  public  property  could  not 
be  denied ;  and  though  in  the  Birkenhead  Dock  Case  Lord  Camp- 
bell had  seemed  to  disregard  that  doctrine,  he  did  not  disregard  it 
when  he  came  to  the  case  of  buildings  connected  with  the  adminis- 
tration of  justice:  The  Justices  of  Lancashire  v.  The  Overseers  of 
Stretford,  JE.  B.  &  E.  225  (E.  C.  L.  R.  vol.  96),  where  buildings  pro- 
vided by  the  county  justices  for  a  police  station,  were  held  not 
rateable. 

This  is  property  held  by  trustees  appointed  under  Acta  of  Parlia- 
ment who  are  under  an  obligation  to  do  certain  acts  which  are  essen- 
tially of  a  public  nature.  The  trustees  derive  no  profit  from  the 
occupation  of  this  property;  all  the  profits  are  applicable  to  universal 
public  purposes,  and  c(msequently  there  is  no  liability  to  rate. 

Mr.  Mellish  replied* 
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The  Lord  Chancellor  (Lord  Westbury)  moved  that  the  following 
questions  be  put  to  the  Judges: — 

1.  Are  the  Mersey  Docks  and  Harbour  Board  "occupiers''  of  the 
docks  vested  in  them,  within  the  true  meaning  of  the  word  *'  occu- 
pier" in  the  statute  of  43  Eliz.  7 

2.  If  they  are  occupiers  within  the  statute,  are  they  exempted  from 
liability  to  be  rated  for  relief  of  the  poor  by  the  operation  or  eflFect 
of  the  statutes  4  Vict.  c.  xxx.,  9  4;  10  Vict.  c.  oxix.,  11  Vict.  c.  x.,  18 
k  19  Vict.  c.  clxxiv.,  and  21  &  22  Vict.  c.  xcii.,  or  any  of  them,  or  by 
reason  of  the  purposes  for  which  they  occupy  the  same,  or  on  any 
other  ground  appearing  in  the  special  case  ? 

3.  Does  the  Act  of  20  4;  21  Vict.  c.  clxii.  (the  Act  of  1857),  im- 
pose upon  the  board  a  liability  to  poor-rate  in  respect  of  the  docks' 
estate  and  property  vested  in  the  board,  or  any  and  what  part  thereof, 
by  virtue  of  the  26  and  27th  sections  of  the  last-mentioned  Act? 

Lord  Chief  Baron  Pollock,  in  the  name  of  the  Judges,  requested 
time  to  consider  these  questions. 

July  7.  Mr.  Justice  Blackburn  read  the  opinion  of  the  majority  of 
the  Judges.  He  said : — My  Lords,  the  opinion  which,  with  your  Lord- 
ships^ permission,  I  am  about  to  read,  contains  the  joint  answers  to 
your  Lordships'  questions  of  the  Lord  Chief  Baron,  Mr.  Justice  Wil- 
liams, Mr.  Justice  Mellor,  Mr.  Baron  Pigott,  and  myself. 

To  the  first  question  put  to  us  by  your  Lordships  in  these  causes, 
we  answer,  that  in  our  opinion  the  trustees  constituting  the  Mersey 
Docks  and  Harbour  Board  are  occupiers  of  the  docks  in  question, 
within  the  true  meaning  of  that  word  as  used  in  the  statute  of  43 
Eliz.  c.  2. 

Our  reasons  for  that  opinion  are  as  follows : — Statute  43  Eliz.  c  2, 
s.  1,  requires  the  overseers  of  every  parish  to  raise  by  **  taxation  of 
every  inhabitant,  parson,  vicar,  and  other,  and  of  every  occupier  of'' 
various  kinds  of  real  property,  and  inter  alia  of  ^*  lands  in  the  parish, 
in  such  competent  sum  as  they  shall  think  fit,"  a  stock  for  setting  the 
poor  of  the  parish  to  work,  and  for  the  relief  of  the  poor  of  the 
parish. 

Though  the  words  of  this  enactment  might  seem  to  give  the  over- 
seers a  discretion  to  tax  each  inhabitant  in  such  arbitrary  sum  as 
they  might  think  fit,  it  has  long  been  settled  that  the  taxation  of  the 
different  persons  must  be  equal  and  in  proportion  to  the  value  of 
their  respective  means.  It  would  appear,  from  the  passages  cited  at 
your  Lordships'  bar  ^  from  Dalton's  Country  Justice,  that  this  was 
determined  very  shortly  after  the  statute  was  passed.  It  has  always 
been  so  held,  and  the  Legislature,  by  the  Parochial  Assessment  Act 
(6  &  7  Will.  4,  c.  96),  has  affirmed  this  principle,  by  enacting  that  no 
rate  shall  be  valid  unless  made  "  upon  an  estimate  of  the  net  annual 
value  of  the  several  hereditaments  rated  thereunto;  that  is  to  say,  of 
the  rent  at  which  the  same  might  reasonably  be  expected  to  let  from 
year  to  year,  free  of  all  usual  tenants'  rates  and  taxes,  and  tithe  com- 
mutation rent-charge,  if  any,  and  deducting  therefrom  the  probable 
average  annual  cost  of  the  repairs,  insurance,  and  other  expenses,  if 
any,  necessary  to  maintain  them  in  a  state  to  command  such  rent 

In  order,  therefore,  that  a  valid  rate  may  be  imposed,  it  is  essential 
that  the  occupation  should  be  of  value  beyond  what  is  required  to 
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maintain  the  property ;  for  if  the  occupation  be  of  so  little  value  that 
the  hypothetical  tenant  (under  the  Parochial  Assessment  Act),  would 
either  give  no  rent,  or  a  rent  which,  after  deducting  the  average 
annual  expense  of  the  maintenance  would  leave  no  overplus,  there  is 
nothing  to  rate. 

The  question  whether  replevin  lies  has  been  waived,  and  therefore 
it  is  not  necessary  farther  to  consider  whether  in  such  a  case  the  more 
proper  expression  would  be  that  the  person  in  possession  of  the  pro- 
perty, was  not  an  occupier  at  all  within  the  meaning  of  the  Statute  of 
Elizabeth,  so  that  the  overseer  had  no  jurisdiction  to  make  the  rate, 
and  consequently  that  the  levying  of  it  might  be  resisted  in  replevin 
or  trespass ;  or  whether,  as  seems  to  have  been  the  opinion  of  the  Court 
of  Queen's  Bench  in  The  Overseers  of  Birmingham  v.  Shaw,  10  Q.  B. 
Bep.  868  (E.  C.  L.  B.  vol.  59),  and  The  Queen  v.  Bradshaw,  29  Law 
J.,  M.  G.  176,  he  is  an  occupier  whom,  as  such,  the  overseers  have  juris- 
diction to  tax,  though  on  appeal  the  rate  must  be  reduced  to  nothing. 

Whichever  may  be  the  true  mode  of  enunciating  the  position,  it  is 
clear  that  there  can  be  no  valid  rate  unless  the  occupation  be  such 
as  to  be  of  value ;  and  if  the  words  ''  beneficial  occupation^'  are  to  be 
understood  as  merely  signifying  that  the  occupation  is  of  value  (which 
is  obviously  the  sense  in  which  the  phrase  is  used  in  many  of  the 
cases  cited  at  the  bar),  it  is  clear  that  a  beneficial  occupation  is  essen- 
tial as  the  foundation  of  the  rate ;  but  it  is  equally  clear  that,  if  the 
Ehrase  is  to  be  understood  in  this  limited  sense,  the  trustees  have  a 
eneficial  occupation,  for  they  actually  occupy  land  as  docks,  and  in 
virtue  of  that  occupation  receive  payments  from  the  shipping  using 
the  docks ;  at  present  greatly  in  excess  of  what  is  necessary  to  main- 
tain the  docks.  Hereafter  the  charges  on  shipping  may  be  reduced 
so  as  greatly  to  diminish  the  revenue  derived  from  this  occupation  ; 
possibly  at  some  future  time  to  render  it  no  greater  than  the  sum 
requisite  to  maintain  the  docks ;  but  whilst  the  dues  on  shipping  are 
maintained  at  their  present  rate,  it  is  clear  that  the  hypothetical 
tenant  would  give  for  the  occupancy  of  the  docks  as  at  present 
enjoyed  by  the  trustees  a  rent  greatly  in  excess  of  what  would  be 
necessary  to  maintain  the  docks  in  a  state  to  command  that  rent. 

Where  there  is  an  actual  demise  of  property  to  an  occupier  who 
pays  rent  to  the  owners  of  the  property,  the  tenant,  if  a  subject,  is 
rateable,  without  any  regard  to  the  purpose  to  which  the  rent  is 
applied.  It  is  immaterial  whether  the  landlord  enjoys  the  rent  him- 
self, or  is  obliged  to  pay  it  away  as  interest  to  mortgagees,  or  even 
(as  is  the  case  with  the  tenants  of  Crown  property)  pays  it  into  the 
consolidated  fund  or  the  privy  purse  of  the  Sovereign.  The  occupier 
in  each  case  is  rateable.  Ana  if  the  matter  were  now  for  the  first 
time  to  be  determined  without  reference  to  decisions,  it  would  seem 
that  where  the  owners  of  the  property  are  themselves  in  occupation 
and  receive  the  value,  the  amount  of  which  is  measured  by  the  rent 
which  the  hypothetical  tenant  would  give,  the  purposes  to  which  that 
amount  is  applied  ought  to  be  as  immaterial  as  if  there  had  been  a 
real  demise  at  that  rent;  and  the  occupiers,  if  subjects,  ought  to  be 
rated,  whatever  be  the  object  for  which  the  property  is  occupied, 
unless  some  special  enactment  exempted  them.  But  decisions  have 
now  settled  that  there  is  an  exemption ;  and  the  important  question 
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in  the  present  case  is,  what  is  the  nature  of  the  occupation  and  of  the 
purposes  which  bring  the  occupier^s  case  within  that  exemption.  And 
on  this  question  the  decisions  are  to  some  extent  inconsistent,  and  it 
is  necessary  to  examine  them. 

The  Crown,  not  being  named  in  the  Statute  of  Elizabeth,  is  nol 
bound  by  it :  and  consequently  the  overseers  cannot  impose  a  rate 
on  the  Sovereign  in  respect  of  lands  occupied  by  Her  Majesty,  nor 
on  those  occupied  by  her  servants  for  Her  Majesty. 

The  exemption  depends  entirely  on  the  occupier  and  not  on  the 
title  to  the  property.  The  tenants  of  Crown  property,  paying  rent 
for  it,  are  rateable  like  all  other  occupiers;  and  it  has  even  been  deter- 
mined that  where  apartments  in  Hampton  Court,  a  royal  palace,  were 
gratuitously  assigned  to  a  subject,  who  occupied  them  by  the  permis- 
sion of  the  Sovereign  but  for  the  subject's  benefit,  the  subject  was 
rateable  in  respect  of  her  occupation  of  this  royal  property:  The 
Queen  v.  Lady  E.  Ponsonby,  8  Q.  B.  14  (B.  C.  L.  R.  vol.  43).  On  the 
other  hand,  where  a  lease  of  private  property  is  taken  in  the  name 
of  a  subject,  but  the  occupation  is  by  the  Sovereign  or  her  servants 
on  her  behalf,  the  occupation  being  that  of  Her  Majesty  no  rate  can 
be  imposed :  Lord  Amherst  v.  Lord  Somers,  2  T.  R.  372. 

So  far  the  ground  of  exemption  is  perfectly  intelligible,  but  it  has 
been  carried  a  good  deal  farther,  and  applied  to  many  cases  in  which 
it  can  scarcely  be  said  that  the  Sovereign  or  the  servants  of  the  Sove-* 
reign  are  in  occupation.  Long  series  of  cases  have  established  that 
where  property  is  occupied  for  the  purposes  of  the  government  of  the 
country,  including  under  that  head  the  police,  and  the  administration 
of  justice,  no  one  is  rateable  in  respect  of  such  occupation.  And  this 
applies  not  only  to  property  occupied  for  such  purposes  by  the  ser- 
vants of  the  great  departments  of  state,  such  as  the  Post-Office,  Smith 
V.  Birmingham,  7  E.  &  B.  483  (E.  0.  L.  B.  vol.  90),  the  Horse  Guards, 
Lord  Amherst  t;.  Lord  Somers,  or  the  Admiralty,  The  Queen  ».  Stew- 
art, 8  E.  &  B.  360  (E.  C.  L.  B.  vol.  92),  in  all  which  cases  the  occo- 
piers  might  strictly  be  called  the  servants  of  the  Crown ;  but  also  to 
property  occupied  by  local  police,  Justices  of  Lancashire  v.  Shelford, 
E.  B.  &  E.  225  (E.  C.  L.  B.  vol.  96);  to  county  buildings  occupied  for 
the  assizes,  and  for  the  Judges'  lodgings,  Hodgson  v.  Local  Board  of 
Carlisle,  8  E.  &  B.  116  (E.  C.  L.  R.  vol.  92);  or  occupied  as  a  County 
Court,  The  Queen  v,  Manchester,  3  E.  4;  B.  336  (E.  C.  L.  R.  vol.  77) ; 
or  for  a  jail.  The  Queen  v.  Shepherd,  1  Q.  B.  170  (E.  C.  L.  R.  vol.  41). 

In  these  latter  cases  it  is  difficult  to  maintain  that  the  occupants 
are,  strictly  speaking,  servants  of  the  Sovereign,  so  as  to  make  the 
occupation  that  of  Her  Majesty;  but  the  purposes  are  all  public  pur- 
poses, of  that  kind  which,  by  the  constitution  of  this  country,  fall 
within  the  province  of  government,  and  are  committed  to  the  Sove- 
reign, so  that  the  occupiers,  though  not  perhaps  strictly  servants  of 
the  Sovereign,  might  be  considered  in  conaimili  caau.  And  the  deci- 
sions are  uniform,  and  were  not  disputed  at  the  bar,  that  the  exemp- 
tion applies  so  far ;  but  there  is  a  conflict  between  the  decisions  as  to 
whether  the  exemption  goes  farther. 

There  are  several  cases  relating  to  charities  which  were  mentioned 
at  your  Lordships'  bar,  but  were  not  much  pressed,  nor,  as  H  seems 
to  US|  need  they  be  considered  now ;  for,  whatever  may  be  the  law  as 
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to  the  exemption  of  property  occapied  for  charitable  purposes,  it  is 
clear  that  the  docks  in  question  can  come  within  no  such  exemption. 

There  is,  however,  one  case  on  this  subject,  that  of  The  King  t». 
St.  Luke's,  2  Burr.  1053,  which  it  is  necessary  to  notice  on  account 
of  the  effect  which  in  The  King  v.  The  Commissioners  of  Salter's 
Load  Sluice,  4  T.  R.  730,  was  attributed  by  Lord  Kenyon  to  part  of 
what  fell  from  Lord  Mansfield  in  that  case.  In  The  King  t*.  St.  Luke's, 
the  question  before  the  Court  was  whether  Joseph  Mansfield  was  rate- 
able as  occupier  of  St.  Luke's  Hospital ;  but  the  Court  entered  into 
the  larger  question,  whether  there  was  any  one  who  could  be  charged 
as  occupier,  saying  very  truly  that  unless  there  was  some  one  who 
could  be  so  charged,  no  rate  could  be  imposed.  Lord  Mansfield  as  to 
that  is  reported  to  have  said,  ^'  As  to  the  lessees,  mere  nominal  trustees 
cannot  be  esteemed  occupiers,  or  rated  as  such."  In  the  subsequent 
case  of  The  King  v.  St.  Bartholomew,  4  Burr.  2435,  Lord  Mansfield 
gays  that  the  Corporation  of  London  '*are  not  de  facto  the  occupiers 
of  St.  Bartholomew's  Hospital ;  the  poor  are  the  occupiers,  but  they 
are  not  rateable."  This  may  perhaps  show  that  Lord  Mansfield  only 
meant  to  lay  down  the  position  that  those  in  whom  the  legal  estate  is 
vested  are  not  necessarily  the  occupiers ;  which  is  no  doubt  true :  no 
one  could  contend  that  the  person  in  whom  a  term  assigned  to  attend 
the  inheritance  had  vested,  could  be  rated  as  occupier,  in  point  of  law, 
of  the  estates  de  facto  occupied  by  his  cestui  que  trust.  But  if  Lord 
Mansfield  meant  (as  it  rather  seems  that  Lord  Kenyon  thought  he 
did),  that  the  persons  in  actual  valuable  occupation  of  property  are 
not  rateable  if  they  occupy  in  a  merely  fiduciary  character,  it  is  a 
position  which  cannot  be  maintained.  The  counsel  for  the  trustees 
of  the  Mersey  Dock  and  Harbour  Board,  at  your  Lordships'  bar,  did 
not  attempt  to  maintain  any  such  general  position ;  they  limited 
themselves  to  contending  that  such  was  the  law  where  it  was  a  public 
trust,  for  which  they  cited  authorities  which  they  said  must  be  over- 
ruled unless  that  position  was  maintained.  And  we  think  they  were 
justified  in  so  saying;  but  we  also  think  that  there  are  confiicting 
decisions  which  must  be  overruled  if  it  is  maintained. 

The  first  case  in  which  the  position  was  advanced  that  trustees 
occupying  valuable  property,  but  prohibited  from  taking  any  indi- 
vidual benefit  from  it,  were  not  rateable,  seems  to  have  been  that  of 
The  King  v.  Mayor  of  London,  4  T.  R.  21,  decided  in  1790.  There 
Mr.  Justice  BuUer  in  his  judgment  says,  ''Now,  it  has  been  objected 
that  they  are  not  liable  to  this  rate,  because  they  hold  it  on  a  public 
trust ;  but  in  the  first  place  it  does  not  appear  to  be  the  case  of  a  trust 
at  all ;  and  if  it  did,  perhaps  the  consequence  contended  for  would 
not  necessarily  follow."  It  certainly  seems  that  the  doctrine  con- 
tended for  was  not  at  that  time,  1790,  considered  as  established. 

The  King  v.  The  Commissioners  of  Salter's  Load  Sluice,  4  T.  H.  730, 
was  decided  in  1792.  In  the  argument  the  clauses  of  the  Act  under 
which  the  Commissioners  held  were  referred  to,  and  argued  on,  but 
Lord  Kenyon^s  judgment  does  not  appear  to  have  proceeded  on  the 
ground  that  their  effect  was  to  prohibit  the  payment  of  poor-rate. 
He  says,  ''  The  trustees  have  a  bare  naked  trust,  not  coupled  with 
any  interest.  If  any  interest  resulted  either  to  the  Commissioners  or 
to  the  owners  of  the  adjoining  land  after  the  public  purposes  of  the 
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Act  were  answered,  these  tolls  might  have  been  rated.  Bat  it  is 
admitted  that  all  the  money  which  is  collected  under  this  Act  of  Par- 
liament must  be  expended  for  the  purposes  of  the  Act,  and  there- 
fore, upon  the  ground  upon  which  the  Court  proceeded  in  The  King 
V.  St.  Luke's  Hospital,  namely,  that  there  was  no  occupier,  these 
Commissioners  are  not  liable  to  be  rated." 

The  counsel  for  the  parish  and  township  in  the  cases  at  your  Lord- 
ships' bar  did  not  attempt  to  deny  that  this  decision  was  in  favour  of 
their  opponents;  they  admitted  (and  we  think  quite  properly  admit- 
ted) that  the  decision  was  against  them,  but  they  denied  that  it  was 
law.  The  counsel  for  the  Mersey  Board  were  fully  justified  in  relying 
on  this  case,  as  entitling  them  to  the  benefit  of  Lord  Kenyon's  judg- 
ment ;  but  we  think  that  when  they  proceeded  to  argue  that  the  deci- 
sion acquired  additional  authority  because  it  was  acquiesced  in,  they 
fell  into  a  fallacy.  When  the  Court  of  Queen's  Bench  has  decided 
in  favour  of  a  rate,  those  who  are  rated  may,  if  they  are  so  advised, 
bring  replevin,  and  (subject  to  the  question  whether  replevin  lies  in 
such  case)  may  carry  the  case  up  to  the  House  of  Lords ;  and,  there- 
fore, where  a  decision  in  favour  of  a  rate  is  not  disputed  farther,  it 
may  properly  be  said  to  be  acquiesced  in.  But  when  the  Court  of 
Queen's  Bench  has  decided  against  a  rate,  and  quashed  it,  there  is  no 
way  whatever  in  which  the  parish  officers  can  raise  the  question 
again;  and  acquiescence  in  a  decision  cannot  add  any  weight  to  it  when 
there  is  no  possible  way  of  disputing  it. 

The  next  cases  to  be  found  in  the  reports  in  which  any  similar 
points  arose  were  those  of  The  King  v.  Liverpool,  7  B.  &  C.  61 
(E.  C.  L.  E.  vol.  14),  and  The  King  v.  The  Weaver  IJavigation,  Id. 
70  n.,  in  1827.  It  appears  from  the  papers  in  the  appendix  to  this 
special  case,  that  in  1806  the  Liverpool  Sessions  made  an  order 
excluding  the  Liverpool  Docks  from  a  rate  for  the  relief  of  the  poor 
of  the  parish  of  Liverpool,  subject  to  a  case  intended  to  obtain  the 
opinion  of  the  King's  Bench  on  the  question  whether  the  Mayor,  &c^ 
of  Liverpool  were  rateable  as  occupiers  of  the  docks;  and  that  in 
1808  the  order  of  Sessions  was  confirmed,  but  under  what  circum* 
stances  does  not  appear. 

The  late  Lord  Abinger  was  counsel  for  the  parish,  both  in  that  case 
and  in  the  case  of  1827 ;  and  the  attorneys  of  the  Corporation  of 
Liverpool  in  1827  could  not  be  ignorant  of  the  circumstances  attend- 
ing the  confirmation  of  the  order  of  Sessions  in  1806.  Yet  on  the 
argument  in  the  case  reported  in  7  B.  &  C,  neither  side  alludes  to 
what,  if  a  decision  at  all,  must  have  been  precisely  in  point.  It  seems, 
therefore,  probable  that,  though  the  rule  confirming  the  order  in  1808 
is  not  drawn  up  as  by  consent,  the  former  case  was  compromised,  and 
that  there  was  no  decision  of  the  Court  in  1808. 

However  this  may  be,  there  can  be  no  doubt  that  the  Court  of 
King's  Bench  in  1827  acted  upon  the  authority  of  The  King  r. 
Salter's  Load  Sluice,  4  T.  R.  730,  Lord  Tenterden  saying,  "Here  the 
trustees  were  not  occupiers  in  the  ordinary  sense  of  the  word,  and  no 

{profit  was  received  for  the  use  of  any  person ;  and  Mr.  Justice  Bay- 
ey  saying,  "  The  principle  of  this  decision  is  applicable  to  the  case 
of  The  King  ».  The  Trustees  of  the  River  Weaver  Navigation.  There 
the  surplus  tolls  remaining  over  and  above  the  expenses  of  support- 
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ing  the  navigation  were  to  be  applied  to  the  repairing  and  maintaining 
of  bridges  and  highways.  Those  were  public  purposes ;  and  as  no 
part  of  the  moneys  received  could  be  applied  to  private  purposes, 
those  moneys  were  not  rateable  in  the  hands  of  the  trustees." 

There  is  no  dispute  that  those  two  decisions,  if  they  are  to  be  fol- 
lowed, are  decisive  in  favour  of  the  Trustees  of  the  Mersey  Docks,  at 
least  in  the  first  of  the  cases  at  your  Lordships'  bar,  and  reduce  the 
case  of  the  Overseers  of  Birkenhead  to  that  point  mentioned  in  your 
Lordships'  third  question. 

The  next  case  to  which  it  is  necessary  to  call  attention  is  that  of 
'The  Governors  of  the  Bristol  Poor  v.  Wait,  6  Ad.  &  E.  1  (E.  C.  L. 
R.  vol.  81),  decided  in  1836.  In  that  case  the  Governors  of  the 
Bristol  poor  had  taken  property  for  the  purpose  of  putting  out  their 
poor  there.  A  rate  had  been  imposed  on  them  in  respect  of  this 
occupation,  and  was  levied  by  distress.  The  Governors  of  the  Bris- 
tol poor  brought  replevin  for  the  purpose  of  questioning  the  validity 
of  this  rate.  In  the  judgment  of  the  Court  the  point  raised  is  said 
to  be  ''  whether  the  plaintiffs  were  such  occupiers  of  the  property  as 
to  be  rateable  to  the  poor."  And  the  decision  was  that  they  were. 
The  Judges  who  decided  this  case  probably  did  not  suppose  that  they 
were  deciding  anything  inconsistent  with  the  decisions  in  The  King 
V,  Salter's  Load  Sluice,  and  The  King  v.  Liverpool,  and  The  King  i;. 
Trustees  of  the  Weaver  Navigation,  which  appear,  not  to  have  been 
cited  on  the  argument,  or  brought  .to  their  notice.  But  we  do  not 
see  how  the  cases  can  stand  together.  The  Governors  of  the  poor  of 
Bristol  were  as  much  bare  naked  trustees  having  no  personal  interest 
in  the  occupatioli  of  this  property  as  the  Commissioners  of  Salter's 
Load  Sluice,  and  if  the  one  set  of  trustees  were,  on  that  ground,  not 
occupiers,  we  do  not  see  how  the  others  could  be  occupiers ;  and  if 
the  application  of  the  surplus  funds  of  the  Weaver  Navigation  to 
the  bridges  and  highways  of  Cheshire,  so  as  to  be  in  relief  of  the 
county  rate,  was  a  public  purpose  rendering  the  trustees  of  that  navi- 
gation not  rateable,  it  is  difficult  to  see  why  the  application  of  what- 
ever value  was  derived  from  the  lands  occupied  by  the  Governors  of 
the  Bristol  poor  to  the  maintenance  of  the  poor  of  Bristol,  and  so  in 
relief  of  the  poor-rate  of  the  city  of  Bristol,  was  not  a  public  pur- 
pose also.  We  think  that  in  this  case,  the  Court  of  King's  Bench, 
probably  without  being  aware  of  it,  came  to  a  decision  inconsistent 
with,  and,  therefore,  shaking  the  authority  of  the  three  cases,  Salt- 
er's Load  Sluice,  Liverpool  Inhabitants  (1827),  and  the  Weaver 
Navigation. 

The  decision  in  The  Governors  of  Bristol  Poor  v.  Wait  has  been 
repeatedly  acted  upon,  and  never  questioned  that  we  know  of.  As 
the  decisions  in  that  case  and  those  which  followed  it,  were  decisions 
in  favour  of  the  rate,  and,  consequently,  might  have  been  questioned 
in  replevin,  the  acquiescence  in  them  does  add  something  to  their 
authority. 

The  Municipal  Corporation  Act  (6  &  6  Will.  4,  c.  76)  restricted  the 
power  of  the  municipal  corporations  named  in  Schedules  A.  and  B. 
to  that  Act,  over  what  had  been  their  private  estates,  and  compelled 
them  to  pay  the  net  proceeds  into  the  borough  fund,  which  was 
applicable  first  to  the  payment  of  the  existing  debts  of  the  corpora- 
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tion,  and  then  to  the  corporation  expenses ;  and  the  surplus,  if  any, 
for  the  public  benefit  of  the  inhabitants  and  the  improvement  of  the 
borough.  The  Court  of  Queen's  Bench  in  The  Queen  v.  The  Major, 
&c.,  of  Liverpool,  9  Ad.  &  E.  435  (E.  0.  K^E.  vol.  86),  decided  in  1839 
that  the  effect  of  this  enactment  was  to  render  corporations  no  longer 
liable  to  be  rated  in  respect  of  an^  property  occupied  by  them.  The 
reason  given  by  the  Judges  for  this  decision  was  that  the^  found  '*the 
principle  settled  by  the  decisions  already  made,  and  felt  it  to  be  their 
duty  to  act  upon  them,  and  not  upon  the  apprehension  of  any  incon- 
venient or  unforeseen  consequences,  to  question  or  weaken  their 
authority."  They  proceed  to  state  the  cases  of  The  King  v,  Liver- 
pool, 7  B.  &  C.  61  (E.  C.  L.  R.  vol.  14),  and  The  King  v.  Trustees  of 
Weaver  Navigation,  Id.  70  n.,  and  say,  ^*  We  feel  it  to  be  impossible 
substantially  to  distinguish  these  cases,  and  especially  the  latter,  from 
the  preseut.  The  extent  and  approximation  to  something  like  national 
benefit  are  in  kind,  and  almost  in  degree,  the  same.  The  public  in 
the  one  case  is  the  same  town  of  Liverpool,  in  the  other  the  county 
of  Chester."  They  do  not  explain  why  the  same  argument  did  not 
avail  in  The  Governors  of  Bristol  Poor  v.  Wait,  where  the  city  of 
Bristol  was  held  not  to  be  the  public ;  but  they  did  not  intend  to 
depart  from  that  decision,  and  in  the  same  year  acted  upon  it  in  Tbe 
Queen  v.  The  Guardians  of  Wallingford.  10  Ad.  &  B.  269  (E.  C.  L, 
B.  vol.  37),  in  which  latter  case  an  attempt,  but,  as  it  seems  to  ns, 
not  a  successful  one,  is  made  to  reconcile  the  decision  with  that  in 
The  Queen  v.  Mayor,  &c.,  of  Liverpool. 

Mr.  Justice  Crompton,  in  The  Tyne  Commissioners  v,  Chirton,  1 
E.  &  E.  516  (E.  C.  L.  B.  vol.  102),  stated  that  the  decision  in  The 
Queen  v.  Tbe  Inhabitants  of  Liverpool  created  at  the  time  great  sur- 
prise. We  think,  however,  that  the  conclusion  come  to  by  the  Court 
in  that  case  does  logically  follow  from  the  decisions  in  The  King  r. 
The  Inhabitants  of  Liverpool,  and  The  King  v.  Trustees  of  the  Wea> 
ver  Navigation,  and  that  the  Judges  in  that  case  had  to  choose  whether 
they  would  consider  it  a  reductio  ad  absurdum,  and  say  that  decisions 
leading  to  such  a  conclusion  must  be  wrong  in  principle,  or  to  say 
that,  the  decisions  being  binding  on  them,  they  must  hold  that  the 
conclusion  was  not  wrong.  They  adopted  the  latter  course,  appa- 
rently not  at  that  time  perceiving  that  it  was  inconsistent  with  tbe 
principle  of  their  own  decision  in  The  Governors  of  the  Bristol  Poor 
V.  Wait.  A  few  years  later  the  Court  of  Queen's  Bench,  in  several 
cases  to  be  presently  cited,  adopted  the  former  course,  and  the  ques- 
tion now  pending  in  your  Lordships'  House  seems  to  us  to  be  in  sub- 
stance, which  class  of  decisions  is  to  be  followed  in  future? 

The  efiect  of  the  decision  in  The  Queen  o.  The  Mayor,  &c.,  of  Liv- 
erpool was  immediately  nullified  by  the  Act  4  &  5  Vict  c.  48 ;  but 
that  enactment  did  not  declare  the  decision  erroneous.  On  the  con- 
trary, the  Act  was  couched  in  language  which,  though  not  declaring 
the  decision  to  be  law,  indicates  that  the  framers  of  the  Act  thought 
that  it  was  law ;  and  the  fact  that  an  Act  couched  in  such  terms  was 
passed  by  the  Legislature  affords  an  argument,  of  more  or  less  weight, 
that  the  error  of  the  Court,  if  it  was  one,  had  been  acquiesced  in,  and 
had  become  communis  error. 
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This  is,  we  think,  the  latest  authority  in  point  of  date  relied  on 
by  the  counsel  for  the  Mersey  Docks  and  Harbour  Board. 

The  next  case  in  order  of  date  was  The  Queen  v.  Badcock,  6  Q.  B. 
787  (E.  C.  L.  R.  vol.  61),  in  1845.  In  the  judgment  of  the  Court,  the 
conQicting  cases  are  cited.  The  Court  does  not  attempt  to  reconcile 
them,  but  observes  that  in  all  the  cases  where  the  occupation  was  held 
to  be  of  such  a  public  nature  as  to  exempt  the  property  from  ratea- 
bility,  "the  public,  as  such,  unlimited  by  the  bounds  of  county, 
borough,  or  parish,  had  a  direct  interest  in  the  benefit  which  the  appli* 
cation  of  the  funds  produced,''  and  that  the  case  then  before  it  did 
not  come  within  that  principle.  The  passage  here  cited  has  been 
repeatedly  quoted  with  approval  as  giving  the  true  principle  of 
exemption.  It  does  include  all  the  cases  already  cited,  in  which  the 
occupation  was  for  the  purposes  of  government.  But  the  principle 
thus  laid  down  cannot  be  made  to  embrace  either  The  King  v.  The 
Trustees  of  the  Weaver  Navigation,  where  the  funds  were  applicable 
to  the  relief  of  the  county  rate  of  Cheshire,  or  The  Queen  v.  The 
Mayor,  &c.,  of  Liverpool,  where  the  funds  were  brought  into  the 
borough  fund  in  relief  of  the  borough  rate  in  that  particular  borough. 

In  The  Queen  v.  Longwood,  13  Q.  B.  116  (E.  C.  L.  E.  vol.  66),  in  1849, 
the  Court  of  Queen's  Bench,  acting  upon  the  principle  laid  down  in 
The  Queen  v.  Badcock,  held  that  the  Commissioners  of  the  Hudders- 
field  Waterworks  were  rateable  to  the  relief  of  the  poor. 

All  the  cases  which  we  have  hitherto  cited  were  decided  before 
Lord  Campbell  took  his  seat  upon  the  bench.  It  is  right  to  notice 
this,  for  it  has  often  been  supposed,  and  indeed  was  said  in  the  argu- 
ment at  your  Lordships'  bar,  that  the  decisions  in  his  time,  on  the 
subject  of  the  exemptions  from  rates,  were  innovations  introduced  in 
consequence  of  his  strong  individual  opinion  that  the  exemptions  from 
rateability  had  been  carried  farther  than  was  warranted  by  law  or 
reason ;  but  we  think  that  the  cases  which  we  have  cited  show  that, 
before  he  came  upon  the  bench,  that  opinion  had  been  entertained 
and  acted  upon,  and  that,  in  consequence,  the  decisions  had  got  into 
such  a  state  as  to  be  inconsistent  with  each  other;  so  that  it  had 
become  necessary  to  overrule  one  set  of  these  decisions,  unless  the 
law  was  to  be  administered  without  any  reference  to  principle,  de- 
ciding  each  case  as  it  arose,  according  as  the  facts  might  be  supposed 
to  approximate  more  nearly  to  those  in  the  one  set  of  decisions  or  the 
other. 

Several  cases  were  decided  in  Lord  Campbell's  time  which  closely 
resembled  that  of  the  Huddersfield  Commissioners  (The  Queen  v. 
Longwood),  and  which  were  decided  in  the  same  way,  without  ren- 
dering it  necessary  to  go  farther  than  had  been  done  in  that  case,  until, 
in  1852,  the  case  of  The  Overseers  of  Birkenhead  v.  Trustees  of 
Birkenhead,  2  E.  &  B.  148  (£.  C.  L.  B.  vol.  75),  arose.  Mr.  Justice 
Crompton  was  a  party  to  that  decision,  and  in  The  Tyne  Improve- 
ment Commissioners  v.  Chirton,  he  has  given  some  account  of  the 
deliberations  on  that  case  (though  his  observations  were  misunder- 
stood by  the  reporter),  and  he  repeated  it  during  the  argument,  in  the 
Exchequer  Chamber,  of  this  case.  It  appears  that  this  learned  Judge 
was  at  first  startled  at  being  called  upon  to  act  on  a  principle  in  direct 
opposition  to  the  considered  decision  of  the  Court  of  Queen's  Bench, 
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in  The  Queen  v.  Mayor,  &c.,  of  Liverpool,  9  Ad.  &  E.  435  (E.  O.  L. 
B.  vol.  86),  though  he  had  always  thought  that  decision  wrong ;  and 
that  he  was  the  more  unwilling  to  act  in  direct  contradiction  to  that 
case,  because  the  Legislature,  in  4  &  5  Yict.  c.  48,  when  enacting  that 
the  decision  should  no  longer  be  practically  operative,  did  not  express 
any  disapprobation  of  the  principle  of  the  decision,  but  rather  used 
language  seeming  to  assume  that  it  was  good  law ;  and  he  doubted 
whether  the  case  should  not  be  followed,  though  not  approved  of, 
leaving  it  to  the  Legislature  to  correct  it.  The  other  Judges  of  the 
Court  thought  that  the  time  had  come  when  the  Court  could  no  longer 
hali-  between  two  sets  of  decisions,  but  must  follow  that  which  was 
law;  and  Mr.  Justice  Crompton  ultimately  agreed  with  them.  Lord 
Campbell  in  his  judgment  (perhaps  out  of  deference  to  the  doubts 
which  Mr.  Justice  Crompton  had  at  first  entertained)  seeks  to  avoid 
expressly  overruling  the  previous  decisions ;  and  suggests  that  per- 
haps The  King  v.  The  Commissioners  of  Salter's  Load  Sluice,  and 
The  King  v.  Inhabitants  of  Liverpool,  7  B.  4;  C.  61  (E.  C.  L.  R.  vol. 
14),  may  be  distinguishable  on  the  ground  that  the  private  Acts  in 
those  cases  were  construed  by  the  Courts  as  amounting  to  a  prohibi- 
tion to  pay  poor-rate.  But  the  counsel  on  both  sides  at  your  Lord- 
ships' bar  agreed  that  no  such  distinction  could  be  maintained,  and 
we  think  that  neither  Lord  Kenyon  nor  the  Court  of  King's  Bench 
in  Lord  Tenterden's  time  proceeded  on  any  such  ground.  And  in 
the  subsequent  cases  of  The  River  Lea  Navigation,  19  Just,  of  Peace 
810,  and  The  Tyne  Improvement  Commissioners  v.  Chirton,  in  1859, 
no  such  distinction  was  made.  The  Court  of  Queen's  Bench  in  that 
last  case  acted  upon  the  broad  principle  that  though,  where  the  pro- 
perty was  occupied  for  public  purposes,  "such  as,"  says  Lord  Camp- 
bell, "  a  post-office,  or  a  military  store  depot,  where  the  purposes  for 
which  the  property  is  occupied  are  purposes  created  by  the  govern-, 
ment  of  the  country,"  there  was  no  rateable  occupier,  the  occupation 
of  a  public  dock  was  not  an  occupation  for  such  public  purposes,  and 
that  the  Commissioners  occupying  such  a  dock  were  rateable  in 
respect  of  the  value  of  that  occupation,  estimated  according  to  the 
rule  laid  down  in  the  Parochial  Assessment  Act,  unless  an  exemption 
was  conferred  by  some  subsequent  statute ;  and  that  the  enactments 
in  the  Tyne  Improvement  Acts  as  to  the  application  of  the  rates 
received  (which  are  in  substance  the  same  as  those  in  the  Liverpool 
Acts),  did  not  amount  to  such  an  exemption ;  and  Mr.  Justice  Cromp- 
ton, after  stating  his  former  doubts  when  the  Birkenhead  Case  was 
argued,  said  that  he  now  thought  that  case  laid  down  the  proper  rula 
This,"  we  think,  must  be  considered  as  the  rule  now  acted  upon  in 
practice  in  the  Court  of  Queen's  Bench. 

Such  being  the  state  of  the  authorities,  it  seems  to  us  no  longer 
possible  to  support  the  decisions  relied  on  by  the  counsel  for  the  Mer- 
sey Docks  and  Harbour  Board.  We  quite  agree  that  it  is  very  desira- 
ble to  adhere  to  decided  cases,  though  this  principle  may  be  carried 
too  far.  It  has  been  forcibly  remarked  by  an  American  author  of 
repute,(a)  that  where  the  objection  to  the  decisions  "  is  inconsistency 
with  admitted  fundamental  principles,  it  is  an  adhering  to  an  incon- 
sistency and  contradiction,  and  tends  to  reduce  jurisprudence  from 
a  science  to  an  aggregation  of  dogmas."    Still  the  incoDvenienoe 

(a)  PhiUlppi  OB  InrafftBoe  893,  «.  g. 
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caused  by  unsettling  the  law  and  disturbing  what  was  quiet,  is  so 
great,  that  we  agree  that  even  a  Court  of  error  should  be  slow  to 
reverse  decisions  which,  though  originally  wrong,  have  long  been 
uniform.  When  such  is  the  case,  it  may  often  be  proper  to  perse- 
vere in  the  error,  and  leave  the  remedv  to  the  Legislature.  It  may 
be  that  the  attention  of  the  Judges  of  tue  King's  Bench  had  in  1836 
been  called  to  the  case  of  The  King  v.  Liverpool,  and  The  King  v. 
Weaver  Navigation,  7  B.  &  C.  61  &  70  n.,  (E.  C.  L.  R.  vol.  14), 
before  they  decided  The  Governors  of  the  Bristol  Poor  v.  Wait,  this 
principle,  which  is  strongly  laid  down  in  Crease  v.  Sawle,  2  Q.  B.  862 
(E.  C.  L.  R.  vol.  42),  would  have  led  them  to  decide  The  Governors 
of  the  Bristol  Poor  v.  Wait  otherwise  than  they  did.  Bat  all  this 
inconvenience  has  been  already  incurred,  the  recent  decisions  have 
been  such  as  to  disturb  the  quiet  state  of  things,  and  a  decision  of 
your  Lordships'  House  affirming  the  non-rateability  of  the  Liverpool 
docks  must  reverse  the  decision  in  Tyne  Commissioners  v.  Chirton, 
and  render  the  docks  in  the  Tyne  not  rateable.  And  such  a  decision, 
though  not  necessarily  reversing  the  numerous  decisions  based  on 
The  Governors  of  the  Bristol  Poor  v.  Waite,  by  which  poor-houses 
and  gasworks  and  waterworks  in  the  hands  of  public  trustees  have 
been  held  rateable,  must  greatly  shake  their  authority  and  disturb  a 
principle  of  rating  now  generally  adopted  throughout  the  country. 
The  balance  of  convenience,  if  that  be  a  legitimate  consideration,  is 
now  in  favour  of  adhering  to  the  more  recent  decisions.  And  if  we 
view  the  case  on  principle,  without  regard  to  the  decisions  either  way, 
it  seems  to  us  clear  that  the  Mersey  Docks  and  Harbour  Board  ought 
to  be  rated. 

The  counsel  referred  to  many  expressions  in  the  local  Act  showing 
that  the  Mersey  Docks  were  thought  likely  to  confer  great  public 
benefit,  and  to  be  very  advantageous  to  the  commerce  of  this  country ; 
and  there  is  no  doubt  that  that  expectation  has  been  realized,  and  that 
these  docks  are  of  great  public  benefit;  but  not  more  so  than  the 
docks  in  the  river  Thames,  all  of  which  are  in  the  bands  of  private 
Companies,  and  are  undoubtedly  rateable. 

The  rate  is  to  be  withheld,  not  in  respect  of  the  value  of  the  bene- 
fit conferred  on  the  public,  or  on  that  portion  of  it  which  uses  the 
dock,  but  is  to  be  imposed  on  the  occupiers  of  the  docks  in  respect 
of  the  value  to  them  derived  from  the  payments  taken  for  that  use. 
And  we  think  it  impossible  to  point  out  any  real  distinction  in  this 
respect  between  the  occupation  of  a  dock  formed  by  a  Company  under 
an  Act  of  Parliament  incorporating  ''  The  Companies  Clauses  Act," 
aud  ''  The  Harbours,  Docks,  and  Piers  Clauses  Act,  1847,"  and  the 
occupation  of  the  Mersey  Docks  by  the  Mersey  Docks  and  Harbour 
Board. 

A  Company  forming  docks  under  an  Act  of  Parliament  incorpo- 
rating these  Acts  is  bound  to  maintain  the  docks,  and  to  keep  harbour* 
masters  and  other  officers  there,  and  to  allow  the  public  to  use  the 
docks  on  payment  of  the  rates,  and  to  allow  Her  Majesty's  vessels  to 
use  them  without  making  any  payment :  and  by  these  means  they 
confer  a  benefit  on  the  public;  the  Company  by  virtue  of  its  occupa- 
tion, receives  the  rates  on  shipping  using  the  docks,  and  the  amount 
thus  received  is  applicable  to  keeping  up  the  docks,  and  then  to  fuiy* 
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ing  interest  on  the  loans,  the  amount  of  which  is  limited,  and  then  in 
paying  dividends  on  the  share  capital ;  and  it  is  common  to  have  a 
maximum  limit  put  on  the  rate  of  the  dividend;  when  that  mazimam 
dividend  is  reached,  the  rates  must  be  lowered.  It  is  indisputable 
that  a  Company  thus  occupying  a  dock  is  an  occupier,  and  rateable 
as  such.  Now  if,  without  in  any  way  altering  the  mode  in  which  the 
docks  are  enjoyed  by  the  public,  or  altering  the  rates  leviable,  or 
changing  the  harbour- masters  and  others  who  manage  it,  we  change 
the  name  of  the  body  which  occupies  it  from  that  of  *'  the  (hmpany*^ 
to  that  of  *' ike  Board  f^  and  if,  instead  of  *  the  Company'^  paying  to 
the  shareholders  a  maximum  dividend  on  their  capital,  the  "Board" 
must  pay  to  the  same  individuals  the  same  identical  sums,  but  call 
them  ''  interest  on  bonds^'  instead  of  "  maximum  dividend  on  share 
capital,"  what  difference  does  this  make?  If  The  King  v,  Liverpool, 
7  B.  &  C.  61  (E.  C.  L.  R  vol.  14),  is  to  be  supported,  it  makes  this 
difference,  that  what  was  formerly  an  occupation  in  respect  of  which 
the  Company  was  rateable,  has,  by  this  change  of  name,  without  any 
change  in  the  thing,  become  an  occupation  for  public  purposes,  for 
which  the  Board  is  not  rateable.  If  the  decision  in  The  Tyne  Com- 
missioners V,  Chirton  is  to  be  supported,  the  change  in  name  makes 
no  diflerence  in  the  rateability. 

We  think  the  latter  the  correct  view  of  the  law,  and  therefore  we 
answer  your  Lordships'  first  question  in  the  affirmative. 

We  now  proceed  to  answer  the  second  question  put  by  your  Lord- 
ships. And  we  are  of  opinion  that  there  is  nothing  in  the  matters 
referred  to  in  your  Lordships'  questions  to  exempt  the  Board  from 
being  rated  in  respect  of  this  occupation. 

We  have  already,  in  answering  your  Lordships'  first  question, 
given  our  reasons  for  thinking  that  the  purposes  to  which  the  rates 
are  applicable,  are  not  such  as  to  exempt  the  trustees  from  rateabilitv ; 
and  we  are  further  of  opinion  that  the  effect  of  the  statutes  applicable 
to  the  Liverpool  Docks  is  not  such  as  to  exempt  them  from  the  pay- 
ment of  poor-rate.  There  are  no  negative  words  prohibiting  the 
Application  of  the  rates  to  payment  of  the  poor-rate.  And  we  think, 
in  conformity  with  the  decision  in  The  Tyne  Commissioners  v.  Chir- 
ton, 1  E.  &  E.  516  (E.  C.  L.  B.  vol.  102),  that  enactments  directing  that 
the  revenue  shall  be  applied  to  certain  purposes,  and  no  others  are 
directory  only ;  and  mean  that  after  all  charges  imposed  by  law  on 
the  revenue  have  been  discharged,  the  surplus  or  free  revenue,  which 
otherwise  might  have  been  disposed  of  at  the  pleasure  of  tbe  recipients, 
shall  be  applied  to  these  purposes. 

We  have  only,  therefore,  to  consider  the  reasons  on  which  the 
Judges  in  the  Court  of  Exchequer  Chamber  based  their  decision  in 
the  first  of  the  present  cases ;  and  with  very  great  respect  for  those 
who  concurred  in  that  judgment  we  think  that  they  acted  on  a  prin- 
ciple sound  in  itself,  but  not  applicable  to  the  case  before  them. 

Where  an  Act  of  Parliament  has  received  a  judicial  construction 
putting  a  certain  meaning  on  its  words,  and  the  Legislature  in  a  sub- 
sequent Act  in  pari  materil^  uses  the  same  words,  there  is  a  presump- 
tion that  the  Legislature  used  those  words  intending  to  express  the 
meaning  which  it  knew  had  been  put  upon  the  same  words  before; 
and,  unless  there  is  something  to  rebut  that  presumption,  the  Act 
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shoald  be  so  constraed,  even  if  tbe  words  were  sQch  that  they  might 
originally  have  been  construed  otherwise.  And  if  the  decision  in 
The  King  v.  The  Inhabitants  of  Liverpool,  had  been  that  certain 
words  useid  in  the  former  Acts  had  amounted  to  an  exemption  from 
poor-rate,  and  those  same  words  had  been  repeated  in  the  subsequent 
Acts,  it  would,  on  this  principle,  have  been  a  fair  inference  that  the 
Legislature  intended  by  using  the  same  words  to  give  the  same  ex- 
emption. Bat  this  is  not  the  case  here.  The  Legislature  had  by 
former  Acts  conveyed  to  the  trustees  the  docks  to  be  held  for  certain 
purposes.  The  Court  of  King's  Bench  had  decided  that,  as  an  inci- 
dent of  law,  those  who  held  land  for  such  purposes  were  not  rateable 
to  the  relief  of  the  poor.  When  the  Legislature  again  in  fresh  Acts 
used  the  same  language,  it  showed  that  it  intended  to  convey  the  land 
to  be  occupied  for  the  same  purposes;  and  that  if  the  law  did  annex 
non-rateability  as  an  incident  to  such  an  occupation,  the  Legislature 
had  no  objection.  But  it  did  not  afford  any  argument  that  the  Legis- 
lature intended  to  annex  that  incident  in  case  it  should  be  discovered 
that  it  was  not  annexed  by  law.  And  the  clauses  enacting  that  the 
warehouses  should  be  rated,  carry  this  argument  no  farther. 

During  the  course  of  the  argument  at  your  Lordships'  bar,  the 
Lord  Chancellor  put  the  case  of  an  express  recital  in  the  Act,  to  the 
effect  that  it  had  been  decided  in  The  King  v.  The  Inhabitants  of 
Liverpool,  that  the  dock  trustees  were  not  liable  to  poor-rate  in 
respect  of  land  occupied  by  them,  and  that  it  was  expedient  that  no 
such  exemption  should  be  given  to  them  in  respect  of  the  occupation 
of  new  warehouses  acquired  under  the  new  Act,  and  then,  after  that 
recital,  an  enactment  in  the  terms  in  which  it  is  now  expressed.  And 
he  asked  the  counsel  at  your  Lordships'  bar  two  questions.  First, 
whether  such  a  recital  could  be  construed  to  amount  to  a  declaratory 
enactment,  that  the  decision  in  The  King  v.  Liverpool  was  good  law? 
Secondly,  whether  the  Acts  framed  as  they  were,  could  have  a  greater 
effect  than  they  would  have  had,  if  framed  with  such  an  express 
recital  ?  The  counsel  for  the  Mersey  trustees  were  not  able  to  give 
any  answer  to  those  questions  that  would  support  the  decision  of  the 
Court  of  Exchequer  Chamber.  Mr.  Justice  Blackburn  (the  only 
Judge  who,  being  a  party  to  the  decision  in  the  Exchequer  Chamber, 
was  also  present  at  the  argument  at  your  Lordships'  bar),  admits  that 
he  cannot  answer  them,  and  his  inability  to  do  so  has  led  him  to 
change  the  opinion  which  he  entertained  when  in  the  Exchequer 
Chamber.  We  have  no  reason  to  believe  that  the  other  Judges  who 
joined  in  that  judgment  have  changed  their  opinion.  We  have  most 
sincere  deference  for  their  judgment,  and  as  we  have  had  no  opportu- 
nity of  hearing  what  answer  they  would  have  made  to  the  way  the 
case  has  been  put  in  your  Lordships'  House,  it  is  with  diffidence  that 
we  have  formed  our  opinion  that  they  have  misapplied  the  ground 
of  their  decision;  but  entertaining  that  opinion,  we  are  bound  to 
express  it. 

We  therefore  answer  your  Lordships'  second  question  in  th^ 
negative. 

The  answers  which  we  give  to  the  first  and  second  questions  put 
by  your  Lordships  in  effect  answer  the  third  question.  In  our  opinion 
the  liability  to  poor-rate  is  imposed.on  the.  Board  by  the  general  law, 
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and  not  by  virtae  of  the  sections  of  the  Act  referred  to.    We  there- 
fore answer  you  Lordships'  last  question  in  the  negative. 

Mr.  Justice  Byles. — In  answer  to  your  Lordships'  first  question,  I 
am  of  opinion  that  the  Mersey  trustees  are  not  occupiers  within  the 
true  meaning  of  the  statute  43  Elizabeth. 

No  doubt  they  are  occupiers  in  the  strict  legal  sense  of  that  word ; 
thaV  is  to  say,  they  are  in  possession  of  the  land,  and  are  the  proper 
parties  to  bring  an  action  of  trespass.  But  the  sense  in  which  your 
Lordships  use  the  word  "  occupiers,"  is  the  sense  in  which  it  is  used 
in  the  earlier  leading  cases  on  the  subject,  and  that  sense  must  be 
borne  in  mind  in  order  to  understand  those  cases. 

I  conceive  that  the  occupation,  to  be  an  occupation  within  the 
statute,  must  be  a  beneficial  one.  The  rate  is  to  be  raised  ''  according 
to  the  ability  of  the  parish,^^  and  ^*by  taxation,^^  both  which  expressions 
import,  first,  that  the  occupation  is  to  produce  profit  or  pecuniary 
benefit  to  the  occupier  himself,  or  some  one  whom  he  represents,  and, 
secondly,  that  each  assessment  is  to  be  in  proportion  to  that  benefit. 
This  construction  is  fortified  by  the  consideration  that  the  statute, 
when  it  was  passed,  authorized  an  assessment  in  respect  of  personal 
as  well  as  of  real  property. 

Accordingly,  such  has  been  the  construction  of  the  statute  from 
the  earliest  times ;  indeed  it  may  be  said  that  such  was  the  contempo- 
raneous exposition.  The  date  of  the  statute  is  1601.  It  was  stated 
at  your  Lordships'  bar,  that  the  first  edition  of  Dalton's  Justice  was 
published  a  year  or  two  after  that  date,  and  that  the  author  in  that 
edition  says,  that  the  overseers  are  to  raise  the  rate  by  taxing  the 
occupiers,  *^ proportioning  them  to  an  annual  benefit."  I  have  not  had 
access  to  the  earlier  editions  of  this  work,  but  certainly  those  words 
are  repeated  in  the  fifth  edition  published  in  1635. 

It  seems,  therefore,  plain  from  the  object  of  the  Act,  from  its  words, 
and  from  the  earliest  exposition,  that  the  occupier  must,  in  order  to 
be  rateable,  enjoy  a  beneficial  occupation. 

.  It  is  not  essential  that  this  occupation  should  be  for  the  individual 
benefit  of  the  occupier  himself;  it  may  be  for  the  benefit  of  another; 
it  may  be  for  the  benefit  of  a  plurality  of  other  persons,  of  a  consider- 
able  number  of  other  persons,  or  even  of  a  number  not  certainly 
defined,  but  limited  by  locality  or  other  circumstances.  Yet  I  con- 
ceive that  if  the  property  be  occupied  for  the  benefit,  not  of  a  number 
of  individuals  more  or  less  defined,  but  for  the  benefit  of  the  public 
at  large,  then  it  i.s  not  rateable.  This  conclusion  seems  to  me  to  be 
l^he  result  of  a  long  series  of  authorities. 

I  do  not  rely  on  the  exemption  of  the  Crown ;  for  that  exemption 
.would  take  place  on  the  principle  that  the  Crown  is  not  bound  by  an 
Act  of  Parliament,  unless  named  therein.  But  even  this  exemption 
is  merely  personal,  for  tenants  of  the  Crown  occupying  for  their  pri- 
vate benefit,  are  rateable. 

Whether  occupiers  for  the  service  of  the  general  government  are 
.exempt  on  the  ground  that  they  represent  the  Crown,  may  be  doubt- 
ful. It  should  rather  seem  that  they  are  exempt  because  they  occupy 
for  public  purposes.  Thus  the  Birmingham  post-office  was  held  not 
rateable.  Lord  Campbell  treating  it  as  clear,  but  expressing  regret 
"  that  property  taken  for  public  purposes  is  not  rateable:"    omiUi  r. 
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Guardians  of  Birmingham.  7  B.  A  B.  488  (E.  C.  L.  R.  vol.  90).  Upon 
the  same  ground  an  occupation  by  the  Horse  Guards  (Lord  Amherst 
1^.  Lord  Somers,  2  T.  B.  372),  was  held  not  rateable :  Mr.  Justice  Buller 
and  Mr.  Justice  Ashhurst  laying  it  down  as  law,  not  only  that  the 
possessions  of  the  Crown  were  not  rateable,  but  that  the  possessions 
of  the  public  were  not  rateable,  and  that  in  the  case  then  before  them 
the  plaintiff  was  exempt,  ''  because  he  toa$  like  a  trustee  for  tlie  public^ 
deriving  no  benefit  for  himself" 

The  exemption  is  not  confined  to  premises  occupied  for  the  purr 
poses  of  the  general  government,  it  extends  to  occupations  for  the 

{purposes  of  local  government  also.  Thus  buildings  occupied  by  the 
ocal  police,  "held,"  say  the  Court,  "for  public  purposes:"  Justices 
of  Lancashire  v,  Stretford,  B.  B.  &  E.  280  (B.  0.  L.  R.  vol.  94) ;  a 
shire  hall,  Hodgson  v.  Local  Board  of  Carlisle,  8  B.  ft  B.  116  (B.  C.  L. 
R.  vol.  92;)  the  County  Court,  The  Queen  v.  Manchester,  3  B.  &  B. 
888  (B.  C.  L.  R.  vol.  97) ;  a  county  jail,  The  Queen  v.  Shepherd,  1  Q. 
B.  170  (B.  C.  L.  R.  vol.  41) ;  reformatory  schools  supported  by  volun- 
tary subscriptions,  open  to  several  counties,  and  within  the  statute  17 
&  18  Vict.  c.  86,  Sheppard  v.  Bradford,  88  Law  J.  M.  C.  182,  are  all 
exempt  from  poor-rates. 

The  exemption  extends  to  trusts  and  charities  for  the  benefit  of  the 

fmblic  at  large,  though  entirely  unconnected  with  government.  Pub- 
ic hospitals  are  exempt.  St.  Luke's  Hospital  was  held  not  rateable, 
on  the  ground  that  there  was  no  beneficial  occupier:  The  King  v.  St. 
Luke's  Hospital,  2  Burr.  1058 ;  so  was  St.  Bartholomew's  Hospital, 
4  Burr.  2435.  I  conceive  that  the  exemption  of  hospitals  and  other 
charities  stands  on  the  ground,  not  that  they  are  charities,  but  that 
they  are  public  charities,  and  that  there  is  no  beneficial  occupier 
except  the  public ;  and  so  the  Judges  in  the  Queen's  Bench  held, 
when  they  decided  that  Bethlehem  Hospital  was  not  rateable,  10  Q.  B. 
865  (B.  C.  L.  R.  vol.  59) ;  so  also  they  held  in  a  recent  case,  The  Queen 
V,  Stapleton,  38  Law  J.  M.  C.  17,  4  Best.  &  Sm.  629,  and  the  Court  of 
Common  Pleas  also,  in  the  case  of  Sheppard  v,  Bradford.  Both  Courts, 
in  these  two  cases,  draw  a  distinction  between  private  and  public  chari- 
ties, holding  the  first  rateable,  and  the  other  not  rateable.  "The 
premises,"  says  the  Court  of  Queen's  Bench  in  the  first  case,  '*  are 
occupied  for  the  purposes  of  a  highly  laudable  charity,  but  one  of  a 
strictly  private  nature."  The  same  distinction  was  taken  by  the  Court  of 
Queen's  Bench  iti  some  other  cases,  particularly  The  Queen  v.  Licensed 
Victuallers'  Society,  1  Best  &;  Sm.  71  (B.  C.  L.  R.  vol.  101),  and  The 
Queen  v.  Baptist  Missionary  Society,  10  Q.  B.  884  (B.  C.  L.  R.  vol  69). 
On  the  same  ground  of  dedication  to  public  purposes  reposes  also 
the  exemption  of  churches  and  other  places  of  religious  worship. 
Bven  before  the  recent  statute  churches  and  chapels  were  exempt  from 
rates,  if  no  profit  to  individuals  was  actually  made  by  letting  the 
pews :  The  King  v.  Woodward,  6  T.  R.  79 ;  The  King  v.  Agar,  14 
jSast  256.  So  that  it  is  a  mistake  to  suppose  that  the  exemption  of 
churches  and  chapels  depends  merely  on  the  statute  of  8  &  4  Will. 
4,  c.  SO.  That  statute,  which  applies  to  church-rates  as  well  as  poor- 
rates,  and  probably  with  an  original  and  especial  view  to  the  former^ 
extended  the  then  existing  exemption,  by  exempting  from  rates  all 
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plaoes  dedicated  exclusively  to  public  religious  worship,  even  when 
the  pews  are  let,  and  profit  is  thus  made  of  the  building. 

In  The  King  t;.  Mayor  of  London,  4  T.  B.  4-21,  where  the  question  arose 
whether  certain  trustees  of  a  barge- way  and  toll-gate  should  be  rated, 
Mr.  Justice  Grose  says,  that  '*  to  exempt  themselves  from  the  rate,  the 
trustees  should  have  shown  that  they  were  tnutecB/or  the  public.^^  In 
The  Kiuff  V.  Salter's  Load  Sluice,  4  T.  B.  780,  the  property  was  held 
not  rateable,  because  all  the  money  collected  must  be  expended  for 
what  Lord  Kenyon  calls  the  public  purposes  of  the  Act. 

The  history  of  the  property  now  under  your  Lordships'  considera- 
tion, in  many  ways  confirms  the  position  that  property  occupied  for 
public  purposes,  is  not  rateable.  From  the  earliest  construction  of  the 
Liverpool  Docks,  in  the  time  of  Queen  Anue,  down  to  the  year  1806, 
they  had  never  been  rated ;  but  in  1806  an  attempt  was  made  to  rate 
them.  The  Sessions  quashed  the  rate ;  and  the  Court  of  Queen's  Bench 
(whether  by  consent  or  otherwise  does  not  appear),  confirmed  the  order 
of  Sessions.  The  attempt,  however,  was  repeated  about  twenty  years 
after,  in  1827 ;  and  the  case  was  then  fully  argued.  The  statutes  were 
brought  before  the  Court ;  those  statutes  directing  then  as  now,  that 
certain  burdens  should  be  discharged,  and  that  after  their  discharge, 
the  rates  should  be  lowered.  The  Court  of  Queen's  Bench  held  that 
there  was  no  beneficial  occupation  in  any  person,  and  confirmed  the 
order  of  Sessions  striking  out  the  assessment :  The  King  v.  The  In- 
habitants of  Liverpool,  7  B.  &  C.  61  (E.  C.  L.  B.  vol.  14). 

At  the  same  time,  The  King  v.  Weaver  Navigation,  Id.  70  n.,  was 
argued  and  decided  in  the  same  manner.  "  The  tolls  of  the  naviga- 
tion,"  said  Mr.  Justice  Bayley,  "remaining  over  and  above  the  ex- 
pense of  supporting  the  navigation,  are  to  be  applied  to  the  building 
and  maintaining  of  bridges  and  highways.  These  are  public  purposes, 
and  as  no  part  of  the  moneys  received  can  be  applied  to  private  pur- 
poses, those  moneys  are  not  rateable  in  the  hands  of  the  trustees." 

These  cases  were  followed  by  The  Queen  r.  The  Mayor  of  Liver- 

Eool,  9  Ad.  &  E.  435  (£.  C.  L.  R  86),  in  which  the  law  was  again 
eld  to  be  clear,  that  property  dedicated  to  public  purposes  was  not 
rateable ;  and  the  doctrine  was  applied  to  the  property  of  the  Muni- 
cipal Corporation  of  Liverpool  situate  within  the  precincts  of  the 
borough  of  Liverpool,  because  the  General  Municipal  Corporation 
Act,  5  &  6  W.  4,  c.  76,  had  directed  that  all  the  surplus  funds  of  the 
borough  should  be  appropriated  for  the  public  benefit  of  the  inhabi  t- 
ants  and  the  improvement  of  the  borough.  In  the  next  year  the 
Court  of  Queen's  Bench  decided,  on  the  same  grounds,  that  the  pro- 
perty of  a  municipal  corporation  was  not  rateable,  though  situate 
without  the  precincts  of  the  borough :  The  Queen  v.  Exminster,  12 
Ad.  &  E.  2  (E.  C.  L.  B.  vol  40).  In  both  these  cases  all  the  preyions 
decisions  were  canvassed  and  confirmed ;  the  foundation  of  tne  judg- 
ment in  both  cases  being  the  acknowledged  proposition  that  property 
dedicated  to  public  purposes  is  not  rateable.  The  only  question  was, 
whether  the  benefit  of  the  inhabitants  of  a  particular  borough,  thej 
being  but  a  section  of  the  public,  was  a  public  or  a  private  purpoee, 
»nd  in  both  cases  it  was  held  that  the  property  of  a  municipal  cor- 
poration was  property  dedicated  to  public  purpose^  and  not  rateable. 
These  decisions  caused  the  statute  4  &  5  Vict.  c.  48,  to  be  passed, 
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the  language  of  which  is  not  only  very  strong  to  show  that  the  Legist 
lature  itself  considered  that  property  dedicated  to  public  purposes 
was  not  and  is  not  rateable,  but  seems  to  me  to  create  a  statutable  bar 
to  holding  that  even  property  owned  and  occupied  by  municipal  cor- 

f  orations  is  rateable  in  cases  beyond  the  scope  of  the  enacting  clau;s& 
forbear  to  comment  minutely  on  the  language  c^  the  statute  because 
of  the  length  to  which  the  observations  would  extend,  but  almost 
every  line  is  deserving  the  attentive  con^deration  of  your  Lordships. 
Two  observations,  however,  I  must  be  pardoned  for  making;  first, 
the  statute  is  not  a  dedaratoryi  but  an  enacting  statute ;  secondly,  so 
far  from  reflecting  on  the  correctness  of  the  then  recent  decisions,  it 
adopts  and  affirms  them  in  certain  cases,  at  the  end  of  the  proviso  to 
the  first  section.  The  statute  there  continues  the  exemption  from 
poor-rate  in  cases  where  the  area  of  the  borough  and  the  area  covered 
by  a  single  poor-rate  are  co-extensive,  because  in  such  a  case  there  is 
no  reason  for  interfering  with  the  existing  law.  To  put  the  case  in 
the  clearest  light;  suppose,  what  has  actually  happened  in  some 
boroughs,  and  may  be  the  case  in  many,  that  the  value  of  the  corpu* 
rate  property  renders  a  borough-rate  unnecessary ;  and  suppose  that 
there  is  an  entire  poor-rate  for  the  borough,  which  is  also  not  an 
uncommon  case  (either  because  the  borough  includes  but  a  single 
parish,  or  because  the  management  of  the  poor  in  the  borough  is 
consolidated  by  a  local  Act) ;  in  such  a  case  I  conceive  that  the  muni- 
cipal property  is  still  by  the  express  words  of  the  statute  not  only 
exempt^  but  exempt  not  because  the  statute  so  enacts,  but  because  it 
had  been  exempted  by  law  before  the  Act  passed,  and  the  exemption 
is  recognised  and  continued. 

The  language,  therefore,  of  the  statute  43  Elizabeth,  the  whole  cur- 
rent  of  the  authorities  I  have  cited  to  your  Lordships,  and  many 
others  with  which  I  refrain  from  fatiguing  your  Lordships,  as  well  as 
the  language  of  the  recent  statute  4  &  5  Vict.  c.  48,  seem  to  me  to 
show  that  land  occupied  for  public  purposes  is  not  rateable. 

On  the  other  side  great  reliance  was  placed  by  the  Ovetseers  on 
the  case  of  The  Governors  of  the  Bristol  Poor  v.  Wait,  6  Ad.  &  E.  1 
(E.  G.  L.  R.  vol.  31).  But  that  case  seems  to  me  reconcileable  with 
the  position  that  where  the  general  public  are  the  occupiers  the  pro- 
perty is  not  rateable,  for  in  that  case  only  some  of  the  public  were 
the  occupiers,  that  is  to  say,  the  representatives  of  the  poor  of  a  par- 
ticular district.  Indeed  this  distinction  between  the  former  cases  and 
the  case  of  The  Governors  of  the  Bristol  Poor  v.  Wait  is  drawn  by 
the  Court  of  Queen's  Bench  itself  in  The  Queen  v,  Wallingford  Union, 
10  Ad.  k  E.  269  (E.  C.  L.  R.  vol.  37).  To  what  extent  the  property 
rated  is  occupied  for  the  public  at  large  is,  and  always  must  be,  a 
question  of  degree,  where  it  is  extremely  difficult  to  draw  the  line, 
and  where  it  is  likely  there  will  be  conflicting  decisions. 

The  conflict  of  the  case  of  The  Governors  of  the  Bristol  Poor  tr. 
Wait,  if  any,  is  with  The  Queen  v.  The  Mayor  of  Liverpool,  and  The 
Queen  v.  Exminster,  where  borough  property  was  held  not  rateablo. 
But  even  with  respect  to  this  apparent  conflict,  it  may  be  observed, 
that  the  occupation  was  in  The  Queen  v.  The  Mayor  of  Liverpool,  for 
the  benefit  of  all  the  inhabitants  of  a  district,  and  in  the  case  of  The 
Governors  of  the  Bristol  Poor  v.  Wait  it  was  only  for  a  portion  of 
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the  inhabitants,  that  is  to  say,  the  poor  of  the  district.  And  if  jour 
Lordships  have  to  choose  between  these  authorities,  I  have  already 
called  your  Lordships'  attention  to  the  fact  that  The  Queen  tr.  The 
Mayor  of  Liverpool  and  The  Queen  v.  Exminster  are  recognised  by 
the  Legislature  as  law,  and  are  continued  in  some  cases  as  the  then 
existing  law,  up  to  this  moment  by  the  authority  of  the  statute. 

The  decision  in  The  Governors  of  Bristol  Poor  v.  Wait  was  fol- 
lowed as  to  the  Taunton  market  in  The  Queen  v.  Badcock,  6  Q.  B. 
787  (E.  C.  L.  R.  vol.  51),  as  to  the  Huddersfield  Waterworks  in  The 
Queen  v.  Longwood,  18  Q.  B.  116  (E.  C.  L.  R.  vol.  66),  and  as  to  the 
Harrogate  Waterworks  in  The  Queen  v.  Harrogate  Commissioners, 
15  Q.  B.  1012  (E.  C.  L.  R.  vol.  69). 

These  cases  are  all  subject  to  the  same  observation  as  the  case  of 
^Bristol  Poor  V.  Wait.  The  question  was  whether  the  occupation  was 
for  the  benefit  of  the  public  at  large,  or  for  the  partial  benefit  of  a 
section  of  the  public.  (See  the  observations  of  the  Court  of  Queen's 
Bench  in  The  Queen  v.  St.  George's,  Southwark,  10  Q.  B.  867  (E.  C. 
L.  R.  vol.  59). ). 

The  decision  in  Overseers  of  Birkenhead  v.  Trustees  of  Birkenhead 
Dock,  2  E.  &  B.  148  (E.  C.  L.  R.  vol.  75),  is  really  no  authority  on 
this  point,  because  it  proceeded  entirely  on  the  ground  that  there  did 
not  then  appear  to  be,  as  now  there  is,  a  statutable  obligation  to 
reduce  the  tolls  when  their  produce  should  exceed  the  expenses.  It 
is  quite  true,  however,  that  the  Court,  or  at  least  the  Lord  Chief  Jus- 
tice, did  indicate  a  wish  to  depart  from  the  authorities  as  to  the  rate- 
ability  of  property  dedicated  to  public  purposes. 

That  case  was  followed  by  the  Tyne  Commissioners  v.  The  Over- 
seers of  Chirton,  which  was  decided  by  Lord  Campbell  and  Mr. 
Justice  Crompton.  on  the  ground  that  the  parties  benefited  were  only 
a  particular  section  of  the  public,  viz.,  those  who  used  the  docks. 
But  Mr.  Justice  Wightman  seems  to  rest  his  judgment  on  the  ground 
that  it  did  not  appear  that  there  could  not  be  a  surplus  revenue ;  and 
Mr.  Justice  Hill,  though  he  assents  to  the  conclusion,  does  not  give 
his  reasons,  which  for  anything  that  appears,  may  have  been  the  same 
as  those  which  influenced  Mr.  Justice  Wightman. 

I  cannot  help  thinking  that  these  recent  authorities,  when  the  pre- 
cise  point  decided  in  each  case,  and  the  ground  on  which  the  judgment 
proceeded  are  carefully  examined,  will  be  found,  as  authorities,  not 
to  be  at  variance  with  the  position  that  an  occupation  clearly  and 
entirely  for  the  benefit  of  the  whole  public  is  not  rateable.  But, 
whatever  weight  may  be  attributable  to  some  of  them,  or  more  pro- 
perly to  the  expressions  of  some  Judges,  it  seems  to  me  very  slight 
compared  with  the  weight  which  ought  to  be  attributed  to  the  anti- 
quity, number,  and  consistency  of  the  authorities,  which  show  that 
overseers  cannot  usurp  the  authority  of  Parliament  in  taxing  the 
general  public. 

Then  comes  the  next  inquiry.  Is  the  property  now  under  consider- 
ation occupied  for  the  benefit  of  the  public  at  large? 

Prim&  facie  it  should  seem  that  it  is  so,  for  not  only  have  all  the 
Queen's  subjects  a  right  to  use  the  docks  at  their  free  will  and  plea- 
sure, paying  their  fair  contribution  to  the  expenses  and  nothing  more, 
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but  all  persons  whatsoever,  from  what  quarter  of  the  globe  soevef 
they  may  come. 

It  is  objected  first,  that  the  use  of  the  docks  is  not  for  all  the  pub- 
lic, but  only  for  a  section  of  the  public,  that  is  to  say,  for  as  many 
of  them  as  have  invested  their  capital  in  ships  or  barges  or  boats. 

It  might  also  be  said  that  a  navigable  river  cannot  be  a  public 
highway,  because  it  is  only  for  those  who  have  invested  their  capital 
in  ships  or  barges  or  boats ;  or  that  a  public  turnpike  road,  or  indeed 
any  public  highway,  is  not  a  public  carriage-way  or  bridle-way,  be- 
cause, when  used  as  a  carriage-way  or  bridle-way,  it  is  only  for  those 
who  possess  or  use  carriages  or  horses. 

It  is  objected  farther  by  the  appellants  that  the  encumbrances  on 
the  docks  have  the  effect  of  making  them  rateable.  It  is  contended 
as  interest  and  a  portion  of  the  principal  of  the  debt  are  annually 
paid  to  the  bondholders  out  of  the  proance  of  the  tolls,  that,  to  this 
extent  at  least  there  is  a  beneficial  occupation  by  the  board  in  trust 
for  the  bondholders ;  because  it  is  said  that  if  a  tenant  from  year  to 
year  occupied  the  property  and  received  the  tolls  without  paying  the 
instalments  of  the  principal  and  the  periodical  interest  of  the  debt, 
he  would  be  willing  to  pay  a  rent,  and  that  this  theoretical  rent  is 
the  criterion  and  measure  of  the  rateable  value  of  the  occupation. 

But  I  conceive  that  no  tenant  could  be  supposed  to  receive  the 
tolls  without  paying  the  charges.  The  tolls  are  appropriated  to  the 
payment  of  the  expenses,  including  charge  of  construction  and  repair, 
and  never  can  by  law  exceed  that  limit.  As  soon  as  the  tolls  do 
exceed  it,  they  are  by  law  to  be  reduced.  If  the  amount  now  paid 
every  year  to  the  bondholders,  had  been  actually  incurred  for  con- 
struction and  repair  in  that  year,  it  is  plain  there  could  be  no  rent. 
But  the  payment  made  in  each  year  is  still  but  the  cost  of  construc- 
tion and  repair  proportioned  to  that  year,  and  spread  over  several 
years,  and  averaged.  If  the  fact  that  the  expenses  have  not  been 
incurred  within  the  year  created  a  distinction,  then  a  bricklayer's  or 
mason's  bill  not  paid  within  the  year,  but  charged  on  the  next  or  fol- 
lowing years,  would  make  the  land  in  those  years  rateable.  It  can 
make  no  difi'erence  that  the  creditor  is  not  the  bricklayer  or  mason 
himself,  but  the  assignee  of  the  debt  due  to  the  bricklayer  or  mason. 

It  is  quite  true  that  when  land  is  let  to  a  tenant,  the  value  of  the 
occupation  to  the  occupier  is  alone  considered  in  estimating  its  ratea- 
ble value,  and  charges  on  the  reversion  are  not  regarded,  and  are  not 
deducted.  But  the  payments  made  out  of  th^e  tolls  in  discharge  of 
debts  and  interest  in  the  case  now  before  your  Lordships  are  not 
charges  on  a  supposed  reversion  ;  they  represent  what  are,  in  ordinary 
cases,  expenses  annually  incurred  to  enable  the  land  to  command  the 
rent.  They  are  like  tithes,  or  tithe  commutation  rent-charge,  which 
must  be  paid  by  the  occupier  to  prevent  the  tithe-owner  from  enter- 
ing; or,  like  contributions  to  a  seawall,  to  prevent  the  land  from 
being  overflowed ;  or  like  the  annual  and  periodical  expenses  for 
repairs ;  all  which  are  to  be  deducted  in  estimating  the  annual  letting 
and  rateable  value  of  property  (see  6  &  7  Will.  4,  c.  96,  and  26  k  2i> 
Vict.  0.  108). 

It  may,  indeed,  be  said  that  the  expenses  incurred  in  permanently 
improving  land,  e.  g,^  iu  building  a  house  on  the  land,  are  additioua 
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to  and  not  dtMlnctions  from  tbe  rateable  value,  though  the  annual 
average  repairs  of  that  house  when  built  are  so.  But  when  a  private 
house  is  built,  the  disposable  annual  income  derived  from  the  land  is 
increased,  and,  therefore,  the  rateable  value  of  the  land  is  augmented. 
But  in  the  case  before  your  Lordships  the  disposable  annual  income 
from  the  docks  is  not  and  never  can  be  augmented;  for  the  tolls 
always  must  be  reduced  to  such  a  point  as  to  leave  no  disposable 
income. 

Tbe  objection  of  the  overseers  that  these  charges  are  to  be  treated 
like  mortgages  or  charges  on  the  reversion  of  ordinary  property,  and 
not  to  be  regarded  in  estimating  rateable  value,  seems  inconsistent 
with  itself,  for  the  argument  rather  tends  to  show  that  they  are  to  be 
regarded,  not,  indeed,  as  a  deduction,  but  as  causing  an  addition  to 
the  value,  and  that  the  docks,  when  encumbered  with  debt,  are  rate- 
able, and,  when  free  from  eacumbrance,  are  not  rateable. 

Again,  if  these  docks  arc  rateable  on  the  ground  of  the  debts  and 
interest  owing  by  them  and  secured  upon  them,  then  it  will  follow 
that  in  the  case  of  turnpike- roads  which  are  involved  in  debt  (at  least 
in  those  cases  where  the  soil  is  in  the  Commissioners,  as  sometimes 
happens),  the  road  will  be  rateable  to  the  poor,  because,  being  involved 
in  debt,  tbe  bondholders  receive  interest. 

It  is  objected,  lastly,  by  the  overseers,  that  there  is  no  substantial 
distinction  between  docks  made  by  a  joint-stock  Company  and  the 
docks  now  under  consideration. 

But,  though  no  legislative  limit  is  imposed  on  the  tolls,  or  on  the 
profits  of  the  joint-stock  enterprise,  still  the  two  cases  are  widely  and 
obviously  different ;  for,  in  the  case  of  a  joint-stock  Company,  the 
land  used  for  the  undertaking  may  produce  profit  to  the  Company, 
and,  on  that  ground,  would  be  clearly  rateable.  And,  even  if  the 
limits  of  profit  be  fixed  by  the  Legislature  by  imposing  a  maximum 
of.  tolls,  still,  in  the  case  of  a  commercial  joint-stock  Company,  what- 
ever margin  of  profit  is  left  to  the  shareholders  over  ana  above  the 
ordinary  rate  of  interest  on  floating  capital,  confers  a  rateable  value 
on  the  land. 

On  this  principle  and  to  this  extent  it  is  that  a  railway  or  any  other 
joint-stock  Company  is  rateable  in  respect  of  its  occupation  of  land. 
You  take  the  gross  income,  and  deduct  expenses,  including  in  the 
deductions  not  only  ipterest  on  the  floating  capital,  but  even  tenants* 
profits  thereon ;  and  what  is  left  after  these  deductions  is  profit  to  the 
shareholders,  and  that  profit  constitutes  the  rateable  value  of  tbe  rail- 
way. No  one  ever  heard  of  augmenting  the  rateable  value  of  a  rail- 
way or  other  property  by  the  sum  payable  as  principal  or  interest  on 
its  debentures.  W  hat  the  shareholders  receive  for  their  profit  derived 
from  the  occupation  of  the  land  forms  the  theoretical  rent,  and,  there- 
fore, the  rateable  value  of  the  land,  not  what  the  creditors  receive  for 
their  debts  or  interest. 

Li  the  Liverpool  Docks  there  are  no  shareholders,  and  no  profit  can 
ever  be  received  by  any  one;  all  that  can  be  done  is  to  keep  down 
interest  and  pay  the  debts,  neither  of  which  payments  constitutes 
profit  to  any  one.  Whatever  proportion  of  the  tolls  is  not  wanted 
for  this  purpose  must,  as  already  observed,  be  immediately  taken  off. 
However,  in  a  case  of  this  nature,  probably  authority  rather  than 
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general  reasoning  ought  to  decide  the  question.  I  do  not  understand 
your  Lordships  to  ask,  and,  therefore,  it  would  be  officious  and  pre- 
sumptuous to  express,  any  opinion  on  the  effect  of  the  precedents 
citea,  in  binding  your  Lordships  as  the  supreme  tribunal.  But  I 
conceive  that  a  Judge  sitting  either  in  one  of  the  superior  Courts  of 
law,  or  even  in  the  Exchequer  Chamber,  would  consider  himself  con- 
cluded by  authority  in  answering  your  Lordships*  first  question.  And 
for  confirmation  I  venture  to  refer  your  Lordships  to  Mr.  Justice 
Crompton's  language  as  to  the  effect  of  the  decisions  in  pronouncing 
his  judgment  in  the  Court  of  Exchequer  Chamber.  He  says,  "with 
regard  to  the  former  decisions,  I  think  that  neither  a  Court  of  co- 
ordinate jurisdiction  nor  a  Court  of  error  ought  to  interfere  in  such  a 
case."  And,  independently  of  the  respect  due  by  our  system  of  law 
to  precedent,  a  Judge  would  have  to  consider  some  of  the  consequences 
which  must  follow  from  adopting,  at  this  late  period,  a  new  construe^ 
tion  of  the  Statute  of  Elizabeth. 

If  a  dedication  to  public  purposes  can  be  consistent  with  ratea- 
bility,  then,  for  the  future,  public  hospitals,  like  St.  Bartholomew'^ 
Hospital,  St.  George's  Hospital,  the  London  Hospital,  St.  Thomas's 
Hospital,  and  other  establishments  of  the  like  nature  in  the  metropolis 
and  throughout  the  kingdom,  with  a  multitude  of  other  public  chari- 
ties, become  at  once  subject  to  poor-rates.  Lunatic  asylums,  like  St. 
Luke's  or  Bethlehem  in  the  metropolis,  and  county  lunatic  asylums,, 
also  become  assessable  at  their  letting  value;  though  in  many  instances 
the  exemption  of  such  institutions  is  recognised  by  Acts  of  Parlia* 
ment,  providing  that  land  taken  for  the  purpose  shall  retain  its  ratea* 
bility  to  the  extent  of  the  value  of  the  land  without  the  buildings 
upon  it.  Churches  and  chapels  (but  for  the  recent  statute)  would, 
even  where  the  pews  are  not  let,  have  become  rateable ;  for  property 
is  to  be  rated,  not  at  what  a  tenant  does  give,  but  at  what  he  would 
give  for  it  in  its  actual  condition  (6  &  7  Will.  4,  c.  96).  County  jails, 
county  reformatories,  county  courts,  and  courts  of  justice,  not  only 
in  counties  and  cities,  but  in  the  metropolis  also  (not  indeed  in  West- 
minster Hall,  because  that  is  one  of  the  Queen's  palaces),  may  become 
rateable.  The  property  of  the  Crown  in  the  occupation  of  the  Crown 
will,  no  doubt,  still  be  protected  from  rateability ;  but  old  questions 
DOW  at  rest  will  reappear  as  to  other  buildings  occupied  for  public 
purposes,  like  the  Horse  Guards,  the  Admiralty,  many  buildings  and 
residences  at  Portsmouth,  Plymouth,  Chatham,  Milford  Haven,  and 
Greenwich,  the  British  Museum,  the  National  Gallery,  Greenwich  Hos* 
pital,  the  Custom-House,  the  General  Post-Office,  burial-grounds,  many 
of  the  apartments  in  Somerset  House,  the  premises  occupied  by  the 
Poor  Law  Commissioners  and  other  public  bodies,  public  bridges, 
public  turnpike-roads,  and  the  soil  of  many  navigable  rivers,  if  not 
of  public  highways  themselves.  In  manv  of  these  instances  money 
has  been  expended  and  money  borrowed  on  the  faith  of  preccaent, 
the  law  having  been  considered  as  settled  by  its  authorized  expounders 
for  so  many  years. 

In  the  case  now  before  your  Lordships,  as  pointed  out  by  Mr.  Jus* 
tice  Hill  in  the  Court  of  Exchequer  Chamber,  new  docks  nave  been 
constructed,  and  large  sums  of  money  borrowed  on  the  faith  of  the 
decisions  in  this  and  other  cases. 
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If  the  fact  that  the  indebtedness  of  the  trustees  and  the  application 
of  the  revenues  to  the  payment  of  principal  and  interest  makes  them 
liable  to  be  rated,  then,  as  I  have  already  said,  I  think  the  principles 
on  which  the  railways  and  other  joint-stock  enterprises  tbroaghout 
the  kingdom  have  hitherto  been  rated  will  be  unsettled. 

In  answer  to  your  Lordships'  second  question,  if  at  the  time  of  the 
passing  of  the  Acts  enumerated  in  the  question,  it  bad  been  clear  on 
authority  and  principle  that  the  Liverpool  Docks  were  rateable,  then, 
I  think  the  words  contained  in  the  sections  referred  to  would  not  have 
exempted  them  from  ratability. 

But  that  is  almost  an  impossible  supposition ;  for,  had  that  been 
so,  such  enactments  could  never  have  found  their  way  into  a  succes- 
sion of  statutes.  I  conceive  that  these  enactments  are  to  be  read, 
like  every  other  written  instrument,  with  reference  to  the  existing 
and  surrounding  facts.  Those  facts  are,  that  from  the  time  of  the 
first  establishment  of  the  docks  in  the  reign  of  Queen  Anne,  they  had 
never  been  attempted  to  be  rated,  except  on  two  occasions,  on  both 
of  which  occasions  they  had  been  pronounced  exempt  from  rates  by 
the  Court  of  Queen's  Bench.  Those  two  decisions  had  been  acqui- 
esced in,  and  acted  on  for  fifty  years  since  the  first,  and  thirty  years 
since  the  last  decision.  No  one  can  doubt,  I  think,  that  the  successive 
penmen  who  drew  the  Acts,  and  all  the  parties  to  them,  the  board, 
the  corporation,  and  the  several  parishes,  took  it  to  be  clear,  first, 
that  an  occupation  not  beneficial  was  not  rateable,  and,  secondly,  that 
the  docks  (as  distinguished  from  the  warehouses),  were  not  rateable 
on  that  ground.  The  opinion  of  the  draughtsman  of  itself  goes  for 
little  or  nothing ;  but  that  opinion  (in  the  presence  of  parties  inter- 
ested to  dispute  it),  passed  unchallenged  five  times  through  both 
Houses  of  Parliament.  I  think  that  circumstance  amounts  to  a  recog* 
nition  by  Parliament  of  the  law,  that  a  beneficial  occupation  is  neces- 
sary to  rateability,  and  that  the  occupation  of  these  docks  by  the 
Mersey  Board  is  not  beneficial.  It  will,  moreover,  be  observed  that 
these  Acts  are  not  mere  private  Acts,  but  public  Acts,  and  not  merely 
public  in  a  technical  sense,  but  upon  a  matter  afifecting  the  general 
public. 

I  think  farther,  that  the  enactments  disclose  evidence  of  a  bargain 
to  which  was  needed  and  obtained  the  sanction  of  Parliament  between 
1st,  the  lenders  of  money ;  2d,  the  trustees  and  their  predecessors  in 
estate ;  3d,  the  parochial  authorities  of  Liverpool ;  and,  4th,  the  gene- 
ral public;  the  effect  of  which  bargain  is  that  a  certain  portion  of  the 
property  is  to  be  rateable,  and  the  residue  not  rateable.  And  that 
opinion  seems  to  have  been  entertained  by  the  Court  of  Exchequer 
Chamber. 

I  may  add  in  conclusion,  that  the  Court  of  Queen's  Bench  twice, 
and  the  last  time  after  argument  before  four  of  the  most  eminent 
Judges  who  ever  sat  in  that  Court,  had  held  these  docks  not  rateable. 
And  at  this  moment  there  stand  the  unanimous  decisions  of  the  Court 
of  King's  Bench  in  1827 ;  the  unanimous  decision  of  the  Court  of 
Common  Pleas  in  1862;  and  the  unanimous  decision  of  the  Court  of 
Exchequer  Chamber  in  Error  from  the  Common  Pleas, — to  the  same 
effect. 

In  answer  to  your  Lordships'  third  question,  I  am  of  opinion  that 
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the  Act  20  k  21  Vict.  c.  clxii.  (ss.  26,  27),  does  not  impose  on  the 
board  any  liability  to  poor-rates,  which,  but  for  those  clauses,  would 
not  exist. 

The  words  would  seem,  primft  facie,  to  regard  charges  or  liabilities 
upon  the  land,  such  as  debts,  and  perhaps  easements.  It  was  stated 
at  your  Lordships'  bar  that  there  are  from  twenty  to  twenty-four 
charges  on  the  land,  properly  so  called,  and  independent  of  poor-rates, 
to  which  the  words  in  that  sense  would  be  applicable.  But  the  poor- 
rate,  which,  as  I  have  already  reminded  your  Lordships,  originally 
aSected  personal  property  in  the  same  way  as  real  property,  has 
repeatedly  been  held  to  be  no  charge  on  the  land  at  all,  but  only  on 
the  person  who  occupies,  in  respect  of  the  profits  of  his  occupation : 
Case  V.  Stevens,  Fitz.  298 ;  Theed  r.  Starkey,  8  Mod.  314 ;  Earl  of 
Bute  V.  Grindall,  2  H.  Bl.  26o;  Rowls  v,  Gells.  Cowp.  463. 

Moreover,  the  poor-rate  is  a  personal  charge  which  exists  or  does 
not  exist,  according  to  the  character  of  the  occupier,  as  he  is  or  is  not 
a  person  liable  to  be  rated.  Suppose  these  general  words  in  a  grant 
to  the  Crown,  or  in  a  deed  conveying  land  to  trustees  of  a  Court  of 
justice,  or  of  a  church,  it  is  plain  that  they  would  not  impose  on  the 
grantee  a  liability  to  poor-rate  if  he  were  exempt  from  rates.  Or 
suppose  them  to  exist  in  a  statutable  conveyance  to  the  Crown,  to 
which  the  Crown  is  a  party,  c.  gr.,  for  fortifications ;  or  in  a  statutable 
conveyance  to  any  other  clearly  exempted  occupier ;  I  conceive  that 
the  words  would  not  impose  poor-rates  on  occupiers  not  otherwise 
liable  to  pay. 

Again,  the  Act  of  the  following  year,  21  &  22  Vict.  c.  90,  s.  3, 
while  incorporating  the  General  Lands  Clauses  Act,  excepts  section 
133  of  that  general  Act,  which  excepted  section  provides  for  the 
preservation  of  the  liability  to  poor-rates  and  land  tax  in  certain  cases. 
But  section  5  of  the  Local  Act  preserves  the  land  tax,  but  is  silent  as 
to  the  poor-rate ;  showing,  as  I  conceive,  that  the  Legislature  intended 
to  preserve  the  land  tax,  but  not  the  poor-rate. 

Lastly,  the  Act  20  &  21  Vict,  is  an  Act  for  consolidating  the  docks 
at  Liverpool  and  Birkenhead  into  one  estate,  and  vesting  the  control 
of  them  in  one  public  trust;  and  it  would  be  singular  if  one  portion 
of  the  property  should  be  rateable,  and  one  not  rateable,  under  pre- 
cisely similar  circumstances.  And  this  observation  is  strengthened 
by  remembering  that  where  such  a  distinction  exists  (as  in  the  case 
of  the  warehouses),  it  is  created  by  express  words. 

June  22.  The  Lord  Chancellor  (Lord  Westbury). — My  Lords, 
the  questions  raised  in  this  appeal  depend  in  a  great  measure  on  the 
inquiry,  What  is  the  occupation  of  real  property  which  is  liable  to 
be  rated  under  the  1st  section  of  the  Act  of  the  43d  Elizabeth,  c.  2  ? 

Independently  of  the  decided  cases,  several  of  which  are  irrecon- 
cilable with  each  other,  it  would  seem  to  be  easy  to  answer  this 
inquiry ;  and  having  regard  to  the  Parochial  Assessment  Act  (6  &  7 
Will.  4,  c.  96),  it  may  be  said  in  answer,  that  "  occupation"  to  be  rate- 
able must  be  of  property  yielding  or  capable  of  yielding  a  net  annual 
value,  that  is  to  say,  a  clear  rent  over  and  above  the  probable  average 
annual  cost  of  the  repairs,  insurance,  and  other  expenses,  if  any, 
necessary  to  maintain  the  property  in  a  state  to  command  such  rent 

It  is  in  this  sense  that  I  understand  the  words  *'  beneficial  occupa 
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tion,"  wherever  it  is  said  that  to  support  a  rate  the  occupation  must 
be  a  beueflcial  one.  For,  od  principle,  it  is  by  no  means  necessary 
that  the  occupation  should  be  beneficial  to  the  occupiers.  It  is  suffi- 
cient if  the  property  be  capable  of  yielding  a  clear  rent  oyer  and 
above  the  necessary  outgoings. 

The  only  occupier  exempt  from  the  operation  of  the  Act  is  the 
King,  because  he  is  not  named  in  the  statute,  and  the  direct  and  im- 
mediate servants  of  the  Grown,  whose  occupation  is  the  occupation 
of  the  Crown  itself,  also  come  within  the  exemption.  But  this  ground 
of  exemption  does  not  warrant  many  decisions  which  have  held  that 
property  used  for  public  purposes  is  not  rateable;  so  also  trustees 
who  are  in  law  the  tenants  or  occupiers  of  valuable  property  upon 
trust  for  charitable  purposes,  such  as  hospitals,  or  lunatic  asylums, 
are,  in  principle,  rateable,  notwithstanding  that  the  buildings  are  actu- 
ally occupied  by  paupers  who  are  sick  or  insane. 

If  the  matter  were  res  Integra  I  could  not  concur  in  the  decision 
of  Lord  Mansfield  in  the  case  of  St.  Luke's  Hospital,  2  Burr.  1053, 
in  which  he  is  reported  to  have  said  that  mere  trustees  cannot  be 
esteemed  occupiers  or  rated  as  lessees,  or  with  his  conclusion  in  the 
case  of  The  King  v,  St.  Bartholomew's,  4  Burr.  2435,  but  with  a 
slight  verbal  alteration,  I  entirely  agree  with  the  remark  of  the 
learned  Judges  in  the  present  case,  that  if  Lord  Mansfield  meant 
that  the  persons  in  the  legal  occupation  of  valuable  property  are  not 
rateable,  if  they  occupy  in  a  merely  fiduciary  character,  it  is  a  posi- 
tion which  cannot  be  maintained. 

To  these  observations  and  decisions  of  Lord  Mansfield,  that  which 
appears  to  me  to  be  the  erroneous  doctrine  of  several  subsequent  deci- 
sions is  to  be  attributed. 

This  is  plain  on  an  examination  of  Lord  Kenyon's  judgment  in  the 
subsequent  case  of  The  King  v.  The  Commissioners  of  Salter's  Load 
Sluice,  4  T.  R.  730.  Lord  Kenyon  refers  to  the  decision  in  the  case 
of  St.  Luke's  Hospital,  and  adopts  the  position  that  trustees  who  have 
a  bare  naked  trust  not  coupled  with  any  interest,  are  not  liable  to  be 
rated,  and  he  used  language  which,  with  the  decisions  of  Lord  Mans- 
field, has  introduced  the  notion  that,  if  valuable  property  be  in  the 
possession  of  trustees,  who  are  bound  to  apply  the  whole  of  the  pro- 
ceeds to  public,  but  not  government  purposes,  that  is  in  works  or 
purposes  for  the  better  accommodation  or  use  of  the  public,  they  are 
not  liable  to  be  rated. 

There  is  nothing  in  the  Act  of  Elizabeth,  or  in  the  reason  of  the 
thing,  to  warrant  this  conclusion.  No  exemption  is  thereby  given  to 
charity  or  to  public  purposes  beyond  that  which  is  strictly  involved 
in  the  position  that  the  Crown  is  not  bound  by  the  Act;  and  it  is  a 
remarkable  fact,  that  whenever  these  opinions  of  Lord  Mansfield  and 
Lord  Kenyon  have  not  been  presented  to  the  Court  of  Queen's  Bench, 
the  Judges  have  adopted  the  correct  view  of  the  statute.  Thus,  in 
The  King  v.  Liverpool,  7  B.  &  C.  61  (B.  C.  L.  R.  vol.  14),  decided  in 
the  year  1828,  and  the  case  of  The  King  v.  The  Trustees  of  the  Wea- 
ver Navigation,  Id.  70  n.,  decided  in  1827,  the  Salter's  Sluice  Case 
was  cited  and  relied  on,  and  the  Court  of  Queen's  Bench  adopted  the 
language  of  Lord  Kenyon,  and  followed  his  decision.  But  in  the  case 
of  The  Governors  of  the  Bristol  Poor  v.  Wait,  6  Ad,  &  E.  1  (E.  C.  L. 
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R.  vol.  81),  decided  in  1836,  the  Salter's  Load  Sluice  Case  does  Dot 
appear  to  have  been  referred  to,  and  the  Court  recurred  to  the  correct 
view  of  the  statute  of  Elizabeth,  and  held  that  the  Governors  of  the 
Bristol  Poor,  who  had  taken  some  buildings  and  land  on  lease  for  the 
occupation  of  their  poor,  although  they  were  bare  trustees,  and  held 
for  a  public  purpose  only,  were  such  occupiers  of  property  as  to  be 
liable  to  be  rated  to  the  poor.  This  case  in  its  turn  has  been  followed 
in  other  decisions  as  an  authority,  and  it  might  have  been  supposed 
that  the  authority  of  the  Salter's  Load  Sluice  Case  and  its  two  satel- 
lites, The  King  v.  Liverpool  and  The  King  v.  The  Trustees  of  the 
Weaver  Navigation,  had  come  to  an  end.  But  in  the  year  1889,  the 
Court  of  Queen's  Bench  in  the  case  The  Queen  v.  The  Corporation 
of  Liverpool,  9  Ad.  k  E.  435  (E.  C.  L.  R.  vol.  86),  returned  to  its  old 
allegiance,  and  again  set  up  the  authority  of  The  King  v,  Liverpool 
and  The  King  v.  The  Weaver  Navigation.  This  last  case  of  The 
Queen  v.  The  Corporation  of  Liverpool,  was  decided  on  the  principle 
that  since  the  Municipal  Corporation  Act,  the  property  of  a  munici- 
pal corporation  is  held  upon  trust  for  the  purposes  of  the  borough 
fand,  and  therefore  that  the  corporation  of  Liverpool  was  a  bare  trus- 
tee of  the  property  in  question,  for  public  purposes.  The  mischief 
of  this  decision  was  remedied  by  the  Act  of  4  &  5  Yict.  c.  48,  but 
unfortunately  that  Act  did  not  declare  the  law. 

Some  subsequent  decisions  of  the  Court  of  Queen's  Bench  have 
been  marked  with  much  timidity.  They  have  in  effect  departed  from 
the  grounds  of  the  decisions  in  the  Salter's  Load  Sluice  Case,  and  its 
attendant  cases,  but  have  at  the  same  time  attempted  by  very  ques- 
tionable distinctions,  to  save  whole  the  authority  or  those  cases.  Thus 
in  the  cases  of  The  Queen  v.  Badcock,  6  Q.  B.  787  (E.  C.  L.  R.  vol. 
51),  The  Queen  v.  Longwood,  13  Q.  B.  116  (E.  C.  L.  R.  vol.  66),  there 
is  an  attempt  to  distinguish  between  the  interest  of  the  unlimited 
public,  and  the  interest  of  the  public  limited  by  the  bounds  of  a 
county,  .borough,  or  parish. 

At  last  in  the  case  of  The  Tyne  Improvement  Commissioners  v. 
Chirton,  1  E.  &  E.  Sie^E.  C.  L.  R.  vol.  102),  the  Court  of  Queen's 
Bench  recurred  to  that,  which  is  in  my  opinion  the  true  principle; 
namely,  that  the  only  ground  of  exemption  from  the  statute  of  Eliza> 
beth  is  that  which  is  furnished  by  the  rule,  that  the  sovereign  is  not 
bound  by  that  statute,  and  that  consequently  when  valuable  property 
(that  is,  property  capable  of  yielding  a  net  rent  above  what  is  required 
for  its  maintenance),  is  sought  to  be  exempted  on  the  ground  that  it 
is  occupied  by  bare  trustees  for  public  purposes,  the  public  purposes 
must  be  such  as  are  required  and  created  by  the  government  of  the 
country,  and  are  therefore  to  be  deemed  part  of  the  use  and  service 
of  the  Crown. 

If  this  be  the  true  criterion  of  exemption  from  rateability  where 
the  property  is  valuable,  it  is  clear  that  the  Mersey  Docks  are  liable 
to  be  rated. 

In  this  country  many  works  tending  greatly  to  the  convenience  and 
benefit  of  the  public,  and  in  that  sense  public  works,  are  the  results 
and  creation  of  private  enterprise,  being  made  or  performed  by  money 
subscribed  by  the  public  on  the  terms,  or  in  the  hope,  of  receiving 
such  interest  out  of  the  proceeds  of  the  works,  as  will,  in  Ibe  judg 
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inent  of  the  subscriber,  make  the  investment  a  profitable  one.  Sucli 
is  the  condition  of  the  Mersey  Docks,  which  are  in  truth  propertj 
used  and  occupied  for  the  profit  and  benefit  of  a  number  of  persons, 
and  it  is  the  same  thing  in  substance  as  if  the  docks  had  been  de- 
mised by  the  subscribers  to  the  trustees  on  the  terms  of  maintaining 
the  docKs,  and  paying  to  the  subscribers  a  rent  equivalent  to  the 
interest  on  their  bonds. 

I  am,  therefore,  clearly  of  the  same  opinion  with  the  majority  of 
the  learned  Judges,  that  the  trustees  constituting  the  "  Mersey  Docks 
and  Harbour  Board"  are  occupiers  of  the  docks  and  harbour  within 
the  meaning  of  the  word  "  occupier"  in  the  Act  of  Elizabeth. 

The  answer  to  the  second  question  put  to  the  learned  Judges,  is  in 
effect  a  mere  consequence  of  the  answer  to  the  first  question ;  for  it 
cannot  be  pretended  that  the  statute  of  Elizabeth  has  been  repealed 
either  expressly  or  impliedly  by  any  of  the  statutes  which  apply  to 
the  Liverpool  Docks,  or  that  the  liability  of  the  trustees  as  occupiers, 
which  is  the  result  of  the  true  interpretation  of  the  Act  of  Elizabeth, 
has  been  discharged  or  altered  by  anything  contained  in  the  local 
statutes.  On  this  head  it  is  unnecessary  to  say  more  than  that  I  con- 
cur with  the  observations  of  the  majority  of  the  Judges  in  their 
elaborate  opinion  delivered  by  Mr.  Justice  Blackburn. 

The  result  is  that  I  humbly  move  your  Lordships  to  reverse  the 
order  of  the  Court  of  Exchequer  Chamber,  in  the  case  of  Jones  v. 
The  Mersey  Docks  and  Barbour  Board,  but  to  affirm  it  in  the  case  of 
The  Mersey  Docks  and  Harbour  Board  v,  Cameron. 

Lord  Cranworth. — My  Lords,  I  concur  with  my  noble  and  learned 
friend  in  thinking  that  judgment  ought  to  be  given  for  the  plaintifib 
in  error. 

I  have  given  full  attention  to  the  opinions  of  the  learned  Judges 
who  assisted  us  at  the  hearing,  and  concurring,  as  I  do,  in  that  deli- 
vered by  Mr.  Justice  Blackburn  on  behalf  of  himself  and  four  of  the 
other  five  Judges,  I  do  not  feel  it  necessary  to  go  into  the  question 
at  length ;  that  very  able  opinion  seems  to  me  to  exhaust  the  subject 

By  the  statute  of  Elizabeth  the  overseers  are  directed  to  raise  the 
money  necessary  for  the  relief  of  impotent  poor,  by  taxation,  among 
others,  of  every  occupier  of  land  in  the  parish. 

That  the  defendants  in  error  are  occupiers  of  land  in  the  parish  of 
Liverpool  cannot  be  doubted;  and  so,  unless  there  be  something  to 
exempt  them,  they  are  rateable. 

The  argument  on  their  behalf  has  been  that,  though  they  are  occu- 
piers their  occupation  is  not  a  beneficial  occupation ;  and  the  statute^ 
it  was  contended,  contemplated  only  such  an  occupation  as  is  benefi- 
cial to  the  occupier  or  to  some  other  person  or  persona  for  whose 
behoof  the  occupier  is  occupying. 

If  by  beneficial  occupation  is  meant  any  occupation  of  something 
valuable,  something  in  its  own  nature  beneficial  to  some  one,  I  think 
it  is  fair  to  consider  that  word  as  impliedly  included  in  the  statute. 
It  was  not  meant  to  impose  the  duty  of  contributing  to  the  relief  of 
the  poor,  on  any  one  merely  because  he  might  be  the  occupier  of  a 
barren  rock,  neither  yielding,  nor  capable  of  yielding,  any  profit  from 
its  occupation. 
.  But  I  can  discover  nothing  either  in  the  words  or  in  the  spirit  of 
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the  Act  exempting  from  liability  the  occupier  of  valuable  property, 
merely  because  the  profits  of  the  occupation  are  not  to  be  enjoyed  by 
him  or  by  any  on  whose  behoof  he  is  occupying,  but  are  to  be  de- 
voted to  the  benefit  of  the  public. 

In  the  opinion  of  the  five  Judges,  delivered  by  Mr.  Justice  Black- 
burn, that  learned  Judge  has  traced  with  great  care  and  accuracy  the 
progress  of  the  decisions  on  this  subject ;  and  I  should  be  merely 
wasting  the  time  of  the  House,  if  I  were  to  proceed  to  go  over  again 
what  has  been  so  well  done  by  him.  The  Court  seems  to  have  fallen 
into  error  in  the  time  of  Lord  Kenyon,  if  not  in  that  of  Lord  Mansfield, 
in  proceedings  which  unfortunately  were  incapable  of  being  ques- 
tioned in  a  Court  of  error.  The  decisions  so  made  were  followed  in 
similar  proceedings  in  the  time  of  Lord  Ellenborough  and  Lord  Ten- 
terden ;  the  doctrine  on  which  they  rested  was  shaken  in  some  cases 
which  occurred  when  Lord  Denman  was  Chief  Justice,  and  eventually 
were  in  substance  overruled  when  Lord  Campbell  presided  in  the 
Court  of  Queen's  Bench. 

In  these  circumstances,  thinking  as  I  do  that  there  is  nothing  in  the 
statute  of  Elizabeth  expressly  or  impliedly  exempting  from  ratea- 
bility  the  occupiers  of  valuable  property,  merely  because  the  benefit 
of  the  occupation  is  to  go  to  the  public,  I  think  your  Lordships  ought 
not  to  consider  yourselves  fettered  by  any  decisions  of  the  Courts 
below,  but  that  you  ought  to  lay  down  the  law  as  you  think  it  ought 
to  have  been  laid  down  if  this  question  had  arisen  before  any  of  those 
decisions  bad  been  pronounced. 

I  therefore  concur  in  the  motion  of  my  noble  and  learned  friend 
on  the  woolsack. 

To  avoid  all  misconception  I  wish  to  add  that  there  are  certain  cases 
to  which  the  observations  I  have  made  do  not  apply. 

The  Crown  not  being  named  is  not  bound  by  the  Act.  It  follows, 
therefore,  that  lands  or  houses  occupied  by  the  Crown,  or  by  ser- 
vants of  the  Crown,  for  the  purposes  of  the  Crown,  are  not  liable  to 
be  rated ;  and  I  conceive  that  it  is  from  a  confusion  between  property 
occupied  for  public  purposes,  and  property  occupied  by  servants  of 
the  Grown,  that  this  mistake  has  arisen.  This  principle  exempts  from 
rates  not  only  royal  palaces  but  also  the  ofiices  of  the  Secretaries  of 
State,  the  Horse  Guards,  the  Post-Office,  and  many  similar  buildings. 
On  the  same  ground  police  courts,  county  courts,  and  even  county 
buildings  occupied  as  lodgings  at  the  assizes  for  the  Judges  have  been 
held  exempt.  These  decisions,  hovrever,  have  all  gone  on  the  ground 
more  or  less  sound,  that  these  might  all  be  treated  as  buildings  occu- 
pied by  servants  of  the  Crown,  and  for  the  Crown,  extending  in  some 
instances  the  shield  of  the  Crown  to  what  might  more  fitly  be  de- 
scribed as  the  public  government  of  the  country.  In  none  of  these 
cases  was  exemption  conceded  on  the  ground  contended  for  in  the 
present  case,  and  I  cannot  but  think  that  the  error  which  has  crept 
into  the  decisions  has  arisen  from  confusing  cases  like  the  present 
with  those  in  which  the  interests  of  the  Crown,  or  the  Crown  tnrough 
its  servants,  were  directly  concerned. 

Lord  Chslmsfobd. — My  Lords,  it  is  impossible  in  entering  upon 
the  consideration  of  these  appeals,  to  refrain  from  an  expression  of 
(surprise  that  there  should  ariae  at  the  present  day,  after  more  than 


902  MERSET  DOCKS  «.  CAMERON.    H.  or  L.  1865. 

two  centuries  and  a  half  from  the  time  of  the  passing  of  the  Act,  a 
necessity  for  interpreting  any  part  of  the  43(i  Elizabeth;  and  yet 
from  the  numerous  cases  which  have  been  cited  in  the  argument  at 
your  Lordships^  bar,  it  is  evident  that  the  exact  meaning  of  the  im- 
portant word  ''occupier^'  in  the  rating  clause  of  that  Act,  must  be 
regarded  as  hitherto  an  unsettled  question. 

Those  who  have  to  establish  the  liability  of  the  docks  to  be  rated 
to  the  poor-rate,  have,  with  respect  to  the  Liverpool  Docks,  to  con- 
tend against  the  authority  of  a  decision  probably  in  1806,  but  cer- 
tainly in  1827,  upon  the  very  subject  in  question  in  one  of  the  appeals. 
The  latter  decision  was  expressly  founded  upon  a  case  determined 
more  than  30  years  before,  and  which  has  since  been  regarded  and 
acted  upon  as  an  unquestionable  authority.  Under  these  circum- 
stances the  counsel  for  the  parishes  might  expect  that  the  House 
would  feel  the  same  reluctance  to  disturb  those  decisions,  as  was 
expressed  by  Lord  Chief  Justice  Tindal  in  Crease  t;.  Sawie,  2  Q.  B. 
885  (B.  C.  L.  R.  vol.  42),  and  would  say  with  him,  '•'  It  would  be 
extremely  inconvenient  and  indeed  mischievous  to  overrule  a  class  of 
cases  which  have  been  much  discussed  and  sanctioned  by  eminent 
Judges,  and  which  are  now  constantly  acted  upon,  because  we  might 
not  feel  perfectly  satisfied  with  the  reasons  assigned  for  their  deci- 
sion; if  we  could  permit  ourselves  to  disregard  these  authorities  on 
that  account,  we  might  feel  disposed  on  the  same  ground  to  reject 
others  which  have  put  a  construction  on  the  48d  Elizabeth,  c.  2.  which 
•we  were  by  no  means  sure  it  ought  to  bear,  if  we  were  now  for  the 
first  time  called  upon  to  explain  the  meaning  of  its  language." 

Mr.  Justice  Crompton,  in  delivering  the  judgment  of  the  Conrt  of 
Exchequer  Chamber,  in  the  case  of  The  Mersey  Docks  and  Harbour 
Board  v.  Jones  and  Others,  said,  *'  With  reference  to  the  former  deci- 
sions, I  think  that  neither  a  Court  of  co-ordinate  jurisdiction  nor  a 
Court  of  error  ought  to  interfere  in  such  a  case ;  if  there  is  any  bard- 
ship  it  must  be  left  to  the  Legislature."  By  this  last  observation  the 
learned  Judge  seems  to  have  considered  that  this  House  as  well  as  the 
Courts  of  original  and  appellate  jurisdiction  ought  to  yield  implicitly 
to  the  authority  of  long-established  decisions:  but  the  same  reasons 
for  acquiescence  do  not  apply  to  different  tribunals.  The  Courts 
rightly  abstain  from  overruling  cases  which  have  been  long  estab- 
lished, because  if  they  did  so  they  would  only  disturb,  without  finally 
settling,  the  law.  But  when  an  appeal  from  any  of  their  judgments  is 
made  to  this  House,  however  they  may  be  warranted  by  previous 
authorities,  the  very  object  of  the  appeal  being  to  bring  those  autho- 
rities under  review  for  final  determination,  the  House  cannot,  upon 
the  principle  of  stare  decisis,  refuse  to  examine  the  foundation  upon 
which  they  rest.  That  would  not,  in  my  opinion,  have  been  the  duty 
of  your  Lordships  even  if  the  current  of  the  decisions  had  been  uni- 
form ;  but  as  various  cases  have  been  decided,  which,  with  all  the 
endeavours  to  reconcile  them,  must  still  be  r^arded  as  conflicting 
and  contradictory,  it  is  absolutely  necessary  to  determine  what,  for  the 
future,  shall  be  considered  to  be  the  law  with  reference  to  rating  docks 
and  works  of  a  similar  character. 

The  43d  Elizabeth,  c.  2,  enacts  "  that  the  overseers  are  to  raise  hj 
taxation  of  every  inhabitant,  &c.,  and  of  every  occupier  of  lands^ 


ADDITIONAL  CASES.  M3 


houses^  &c.,  such  competent  sums  as  they  shall  think  fit^  according  to 
the  ability  of  the  parish,"  the  requisite  fund  for  the  purposes  of  the 
Act. 

The  words  "  to  rate  in  such  sura  as  they  shall  think  fit"  do  not 
mean,  as  Lord  Chief  Justice  Tindal  says  in  Marshall  v.  Pitman,  9 
Bing.  601  (E.  C.  L.  E.  vol.  23),  that  they  are  to  have  a  power  to  rate 
arbitrarily,  but  "  to  rate  the  occupier  according  to  the  value  of  his 
occupation,  the  inhabitant  according  to  his  visible  personal  property ;" 
or  as  was  said  in  Earby's  Case,  2  Bulst.  854,  the  overseers  are  to  mak6 
their  taxations  and  assessments  well  and  truly,  and  in  an  equal  man- 
ner, according  to  the  visible  estates,  real  and  personal,  of  the  inhabit- 
ants within  this  town. 

PrimS  facie,  therefore,  a  liability  to  the  ratp  would  seem  to  attach 
upon  any  occupation  from  which  oenefit  is  derived ;  and  no  occupier 
can  claim  an  exemption  unless  he  can  find  it  in  the  Act  itself,  or  it 
arises  from  some  principle  of  law  applicable  to  all  cases. 

With  respect  to  exemption  arising  from  the  Act  itself,  it  is  obvious 
that  as  the  occupier  is  to  be  assessed  according  to  his  ability,  if  he 
derives  no  benefit  of  any  kind  from  his  occupation  he  has  no  ability 
in  respect  of  it,  and  consequently  cannot  be  rateable.  The  other 
exemption,  which  does  arise  from  the  Act  itself,  but  which  is  founded 
on  a  general  principle  of  law,  applies  only  to  the  Crown,  which,  not 
being  named  in  the  Act,  is  not  bound  by  it. 

I  am  unable  to  find  any  ground  of  exemption  from  liability  to  the 
poor-rate,  either  in  the  Act  itself,  or  in  any  principle  of  law  apart 
from  the  Act,  except  the  two  which  I  have  mentioned,  and  there  is 
nothing  to  indicate  the  intention  of  the  Legislature  that  lands  and 
houses  occupied  for,  what  in  some  of  the  cases  is  rather  loosely  called 
"public  purposes,"  as  contradistinguished  from  private  benefit,  should 
not  be  liable  to  the  rate. 

Lord  Campbell,  in  the  case  of  The  Birkenhead  Dock  Trustees  tf. 
Birkenhead  Overseers,  2  E.  4;  B.  157  (E.  C.  L.  E.  vol.  75),  sajrs  that 
the  exemption  on  the  ground  of  public  purposes  takes  its  origin  from 
the  marginal  note  to  the  report  of  the  case  of  The  King  v.  Commis- 
sioners of  Salter's  Load  Sluice,  4  T.  B.  730.  If  this  is  so,  it  is  a 
remarkable  fact,  that  in  following  that  case  as  an  authority,  the  Courts 
should  have  been  misled  by  confining  their  attention  to  the  marginal 
abstract,  which  certainly  conveys  a  very  imperfect,  if  not  an  inaccu- 
rate, idea  of  the  grounds  of  the  decision.  The  term  "public  pur- 
poses" is  only  employed  by  Lord  Kenyon  in  The  Salter's  Load  Sluice 
Case  incidentally.  The  reason  given  for  the  judgment  is  the  absence 
of  beneficial  occupation.  His  Lordship  says,  "The  Commissioners 
have  a  bare  naked  trust,  not  coupled  with  any  interest."  And  again, 
"  upon  the  ground  on  which  the  Court  proceeded  in  The  King  v.  St. 
Luke's  Hospital,  there  was  no  occupier"  (by  which  he  must  have 
meant  no  beneficial  occupier,  for  he  adds),  ''The  Commissioners  were 
mere  trustees  to  superintend  the  execution  of  the  Act,  without  any 
personal  advantage."  This  reference  to  the  case  of  St.  Luke's  Hos- 
pital shows  that  the  leading  idea  in  the  mind  of  the  Court  was  the 
want  of  a  beneficial  occupier,  although  there  does  not  seem  to  be  a 
very  close  analogy  between  the  case  of  an  hospital  supported  by  vol- 
untary subscriptions,  from  which  no  person  who  could  be  regarded  as 
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an  occupier  derived  any  pecuniary  benefit,  and  the  receipt  of  tolls  as 
a  compulsory  incident  to  the  occupation  by  the  Commissioners  of 
*'  The  Salter's  Load  Sluice." 

The  first  case  in  which  an  occupation  for  *'  public  purposes'^  was 
expressly  stated  as  the  ground  of  exemption  from  liability  to  poor- 
rate  is  The  King  v.  Trustees  of  the  River  Weaver  Navigation,  7  B. 
&  0,  70  n.  (E.  C.  L.  R,  vol.  14),  to  which  the  principle  of  the  decision 
in  The  King  v.  Inhabitants  of  Liverpool  (the  decision  brought  into 
question  by  this  appeal)  was  held  to  be  applicable. 
.  In  the  case  of  The  King  v.  Liverpool,  Lord  Tenterden  proceeds 
upon  the  ground  of  there  being  no  beneficial  occupation,  with  respect 
to  which  he  said  the  case  of  The  King  t*.  Commissioners  of  Salter's 
Load  Sluice  is  decisive.  But  in  The  King  v.  Trustees  of  Weaver 
Navigation,  Mr.  Justice  Bayley  said,  ^*  the  surplus  tolls  remaining 
over  and  above  the  expenses  of  supporting  the  navigation  were  to  be 
applied  to  the  repairing  and  maintaining  of  bridges  and  highways. 
Those  were  public  purposes,  and  as  no  part  of  the  moneys  received 
could  be  applied  to  private  purposes,  those  moneys  were  not  rateable 
in  the  hands  of  the  trustees."  In  The  Queen  v.  The  Mayor  of  Liver- 
pool, 9  Ad.  k  E.  485  (E.  C.  L.  R.  vol.  86),  the  Judges  followed  the 
cases  of  The  King  v.  Liverpool  and  The  King  v.  Weaver  Naviga- 
tion, without  expressing  any  opinion  as  to  the  grounds  of  these  deci- 
sions, observing,  '^That  they  felt  it  to  be  impossible  substantially  to 
distinguisH  the  case  before  them  from  those  cases,  and  especially  from 
the  latter,  and  that  if  they  found  the  principle  settled  by  decisions 
already  made,  they  felt  it  to  be  their  duty  to  act  upon  them,  and  not 
upon  the  apprehension  of  any  inconvenient  or  unforeseen  consequences 
to  question  or  weaken  their  authority.  In  the  case  of  The  Queen  v. 
Exminster,  12  Ad.  &  E.  2  (E.  C.  L.  R.  vol.  40),  they  adhered  to  their 
decision  in  The  Queen  v.  Mayor  of  Liverpool  without  any  £Eu:ther 
explanation  of  the  grounds  of  their  judgment. 

But  in  a  more  recent  case.  The  Queen  i;.  St.  George's,  South wark, 
10  Q.  B.  864  (E.  C.  L.  R.  vol.  59),  Lord  Denman  said,  "  Whether  a 
person  is  rated  as  occupier,  holder,  or  possessor  of  the  premises,  or 
as  using  them,  the  occupation,  holding,  possessing,  or  using  'them, 
must  be  beneficial  to  the  parties  so  rated.    It  has  been  settled  by 
several  cases  that  the  possessors,  or  occupiers  as  trustees,  of  property 
otherwise  rateable,  the  profits  of  which  they  were  bound  by  Act  of 
Parliament  to  apply  to  public  or  charitable  purposes,  were  not  rate- 
able to  the  poor  in  respect  of  such  property."    Now,  although  Lord 
Denman  in  the  case  of  The  Queen  v.  Mayor,  Jcc,  of  Liverpool  seems 
to  hint  at  some  distinction  between  the  cases  of  The  King  v.  Liver- 
pool and  The  King  v.  Trustees  of  Weaver  Navigation,  yet  it  would 
appear  (especially  from  his  last-mentioned  observations)  that  he  con- 
sidered  them  to  rest  upon  the  same  foundation,  and  that  the  counsel 
on  both  sides  at  your  Lordships*  bar  were  correct  in  saying  that  theie 
was  no  case  decided  upon  the  ground  of  public  purposes  which  was 
not  resolvable  into  a  beneficial  occupation.    But  if  this  is  so,  it  will 
be  impossible  to  accept  the  explanation  by  which  decisions  apparently 
inconsistent  with  the  judgment  in  The  King  v.  Salterns  Loaa  Sloi^^ 
and  the  cases  which  followed  it,  have  been  attempted  to  be  reoonciled 
with  them. 
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To  these  oases  it  is  necessary  now  to  turn.  The  first  of  them 
which  broke  in  upon  the  series  of  decisions  hitherto  considered,  is 
the  case  of  The  Governors  of  the  Poor  of  Bristol  v.  Wait,  5  Ad.  k  E, 
1  (B.  C.  L.  R.  vol.  81);  in  deciding  this  case  as  they  did,  the  Judges 
were  probably  not  aware  that  they  were  disregarding  the  authority 
of  previous  decisions,  as  The  Salter's  Load  Sluice  Case,  and  the  other 
cases  founded  upon  it  are  not  noticed  in  the  argument  or  in  the  judg- 
ment. But  in  The  King  v.  Guardians  of  the  Wallingford  Union,  10 
Ad.  &  E.  259  (E.  C.  L.  B.  vol.  87),  where  those  cases  were  cited,  the 
Court  followed  the  case  of  The  Governors  of  the  Poor  of  Bristol  v. 
Wait,  without  any  attempt  to  reconcile  it  with  what  had  been  previ- 
ously decided. 

In  the  case  of  The  Queen  v.  Badcock,  6  Q.  B.  787  (E.  C.  L.  E.  vol. 
61),  however,  Lord  Denman  in  giving  judgment  reviewed  the  autho- 
rities which  appeared  to  be  conflicting ;  on  the  one  side  the  series 
which  followed  The*  King  v.  The  Inhabitants  of  Liverpool,  and  on 
the  other  that  which  commenced  with  The  Governors  of  the  Poor  of 
Bristol  V.  Wait,  and  observed  that  in  all  the  first  class  the  public  as 
such,  unlimited  by  the  bounds  of  county,  borough,  or  parish,  had  a 
substantial  and  direct  interest  in  the  benefit  which  the  application  of 
the  funds  produced :  in  the  latter  the  ratepayers  or  at  most  the  inhab- 
itants of  certain  parishes  were  alone  concerned  in  the  benefit,  direct 
or  indirect.  This  distinction  was  approved  of  and  adopted  by  Mr. 
Justice  Coleridge  in  The  Queen  v.  Harrogate,  15  Q,  B.  1020  (E.  C.  L. 
R.  vol.  69). 

The  attempt  thus  to  reconcile  the  discordant  decisions,  will  be 
regarded  as  having  been  completely  unsuccessful  when  it  appears  that 
in  the  first  class,  instead  of  all  the  cases  being  instances  in  which  the 
public  at  large  **  unlimited  by  the  bounds  of  county,  borough,  or 
parish,"  had  an  interest,  we  find  the  case  of  The  King  v.  Trustees  of 
the  Weaver  Navigation,  in  which  the  surplus  funds  were  applied  for 
the  general  purposes  of  the  county  of  Chester,  and  of  The  King  v. 
Mayor  of  Liverpool,  and  The  Queen  v,  Exminster,  in  which  the  pub- 
lic beyond  the  bounds  of  the  borough  had  a  benefit  produced  by  the 
application  of  the  funds ;  and  the  distinction  fails  altogether  if  the 
term  "public  purposes,"  as  distinguished  from  "private  purposes,"  is 
to  be  resolved  into  the  question  of  beneficial  occupation,  because  it 
would  then  appear  to  be  immaterial  whether  the  public  purposes 
which  exclude  the  idea  of  private  benefit  were  of  a  local  or  of  a 
general  character. 

The  desire  of  the  Courts  however  not  to  be  bound  by  the  former 
decisions,  and  yet  not  to  be  compelled  expressly  to  overrule  them,  is 
exhibited  in  a  very  striking  manner  in  the  case  of  The  Queen  v.  Com- 
missioners of  Harrogate,  15  Q.  B.  1012  (E.  C.  L.  B.  vol.  69),  where  it 
was  held  that  in  order  to  exempt  property  from  liability  to  poor-rate 
on  the  ground  of  its  occupation  for  public  purposes,  the  benefit  must 
be  exclusively  public,  and  that  if  the  occupation  was  in  some  degree 
beneficial  to  the  whole  public,  yielding  additional  benefit  also  to  a 
limited  district  or  community,  the  property  was  rateable;  as  if  it 
could  make  any  difference  in  point  of  principle,  when  the  occupation 
is  for  public  purposes,  that  one  portion  of  the  public  derives  a  greater 
benefit  from  the  application  of  the  funds  produoed  than  the  rest; 
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After  these  fruitless  eDdeayours  to  reconcile  tbe  decisions,  a  case 
arose  in  which  it  seemed  absolutely  necessary  to  determine  whether 
The  King  v.  Inhabitants  of  Liverpool,  and  the  cases  which  followed 
it,  were  to  be  submitted  to  as  authorities  for  the  future^  or  were  to  be 
set  aside  and  disregarded.  In  the  case  of  Tbe  Trustees  of  the  Birk- 
enhead Docks  V.  The  Overseers  of  Birkenhead,  2  E.  &  B.  148  (E.  C.  L. 
R.  vol.  75),  the  question  to  be  decided  was  whether  the  Commissioners 
of  the  Birkenhead  Docks  were  liable  in  respect  of  their  oocupation 
to  be  rated  to  the  poor-rate ;  it  certainly  requires  some  ingenuity  to 
discover  any  difference  between  the  Birkenhead  Docks  and  tbe  Liver- 
pool Docks,  the  latter  of  which  had  been  decided,  in  the  case  of  Tbe 
King  V,  Inhabitants  of  Liverpool,  not  to  be  rateable.  But  Lord  Camp- 
bell held  that  the  cases  were  distinguishable;  he  said  that  *'the  deci- 
sion in  The  King  v.  Commissioners  of  Salter's  Load  Sluice  conld  be 
rested  only  on  the  clause  in  the  local  Act  which  directed  the  tolls  to 
be  applied  and  disposed  of  for  the  several  uses  ^and  purposes  of  the 
said  Act,  and  to  no  other  use  or  purpose  whatsoever.  The  question 
was  whether  this  amounted  to  a  prohibition  to  apply  the  tolls  to  the 
payment  of  the  poor-rate,"  and  adopting  this  construction  he  added, 
**  we  think  that  tae  decision  in  the  Liverpool  Case  can  only  be  sup- 
ported by  similar  reasoning." 

It  is  clear,  however,  that  the  cases  in  question  were  not  decided  on 
any  such  ground,  and  it  could  have  been  assumed  by  Lord  Campbell 
only  from  his  desire  to  escape  from  the  necessity  of  submitting  to 
them,  by  suggesting  a  distinction  without  denying  their  authority. 
That  distinction  was  that  in  the  Birkenhead  Case  the  obligation  to 
lower  the  tolls,  which  was  much  relied  upon  in  the  Liverpool  Case^ 
was  entirely  wanting.  It  might  have  been  supposed  that,  the  decbion 
of  the  Birkenhead  Case  having  proceeded  upon  this  ground,  when  the 
subsequent  case  of  The  Tvne  Improvement  Commissioners  v.  Overseers 
of  Chirton,  1  E.  &  E.  516  (E.  C.  L.  R.  vol.  102),  was  brought  before 
Lord  Campbell  and  the  Court  of  Queen's  Bench,  in  which  case  the  local 
Acts  for  making  a  dock  expressly  required  the  Commissioners  ^'  in 
the  event  of  any  surplus  remaining  after  the  appropriation  of  the 
rates  to  the  purposes  of  the  Act,  to  lower  the  rates  to  the  extent  of 
such  surplus,"  he  would  have  adhered  to  the  distinction,  and  have 
held  the  case  to  be  governed  by  the  authority  of  The  King  ».  Inhab- 
itants of  Liverpool ;  but  instead  of  taking  this  course,  he  said  that 
*'  to  hold  the  dock  exempt  from  rateability  they  should  have  to  over- 
rule Birkenhead  Dock  Trustees  v,  Birkenhead  Overseers,  and  that  the 
only  distinction  between  the  cases  was  that  in  the  Birkenhead  Case 
the  Commissioners  had  power  to  raise  the  rates  again  after  having 
reduced  them." 

In  this  unsatisfactory  state  of  the  authorities  it  is  evident  that  the 
two  classes  of  decisions  which  have  been  subjected  to  this  examina- 
tion cannot  stand  together,  and  that  it  is  necessary  for  your  Lordships 
to  determine  which  of  them  is  agreeable  to  law.  It  must  not  be  over- 
looked that  in  favour  of  the  exemption  of  the  docks  from  liability  to 
poor-rate,  there  is  the  recital  in  tbe  Act  of  4  &  5  Yict.  c.  48,  which 
strongly  indicates  the  opinion  of  the  Legislature  that  the  cases  which 
had  held  the  property  of  municipal  corporations  not  to  be  liable  to 
poor-rate  had  been  rightly  decided.    But  as  Lord  Campbell  said  ia 
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The  Queen  v.  Inhabitants  of  Haaghton,  1  £.  &  B.  616  (E.  C.  L.  R. 
vol.  72,)  ''a  mere  recital  in  an  Act  of  Parliament,  either  of  fact  or  of 
law,  is  not  conclusive,  and  we  are  at  liberty  to  consider  the  fact  or  the 
law  to  be  different  from  the  statement  in  the  recital."  The  question, 
of  course,  depends  upon  the  true  meaning  of  the  word  ^*  occupier'^  in 
the  48d  Elizabeth. 

The  words  of  the  Act  are  as  general  as  possible,  "every  occupier 
according  to  his  ability.''  And  Lord  Denman  in  the  case  of  The 
Governors  of  the  Poor  of  Bristol  v.  Wait,  6  Ad.  &  E,  1  (E.  C.  L.  R. 
vol.  31),  seems  to  give  a  correct  description  of  the  effect  of  these 
words,  when,  after  adverting  to  the  meaning  of  the  terra  *'  beneficial 
occupation,"  he  says,  '^without  affecting  the  precision  of  an  exact 
definition,  it  would  probably  be  nearer  the  truth  to  say,  that  a  pre- 
sumptive liability  arising  from  occupation,  is  to  be  explained  away 
in  each  case."  It  is  impossible  not  to  agree  with  the  observations 
made  by  his  Lordship  in  the  case  of  The  Queen  t;.  Sterry,  12  Ad.  k 
£.  92  (E.  C.  L.  R.  vul.  40),  that  **  no  one  can  review  the  numerous 
decisions  (which  cases  somewhat  like  the  one  then  before  him  had 
occasioned ''without  regretting  that  the  Court  was  ever  induced  to 
depart  from  the  simple  test  which  the  subject-matter  of  occupation 
would  in  every  case  have  afforded;  whether  the  occupation  was 
in  respeet  of  private  or  public  or  charitable  purposes,  it  would 
have  been  wiser  to  disr^ard  it,  and  whenever  the  subject-matter  was 
found  productive  to  any  one,  to  rate  the  actual  occupant  in  respect 
of  that  produce."  I  cannot  help  thinking  that  the  test  here  sug- 
gested was  the  one  intended  by  the  Legislature ;  by  the  Act,  the  tax- 
ation is  to  be  on  every  occupier  **  according  to  the  ability  of  the 
parish" ;  the  productive  occupation  of  the  several  occupiers  within 
the  parish  make  up  the  aggregate  ability.  If  an  occupier  derives  no 
benefit  of  any  description  from  his  occupation  it  forms  no  part  of  the 
general  ability  of  the  parish,  but  if  it  is  productive  (although  not 
profitable)  there  is  nothing  in  the  Act  which  requires  the  overseers 
to  follow  the  produce  in  its  subsequent  application.  The  receipt  of 
it  constitutes  the  visible  ability  of  the  occupier ;  as  was  said  by  Lord 
Tenterden  in  The  King  v.  Inhabitants  of  St.  Giles,  York,  8  B.  &  Ad. 
579  (E.  C.  L.  R.  vol.  28),  "If  any  profit  be  made,  the  application  of 
it,  when  made,  is  immaterial  as  to  the  question  of  rateability."  This 
seems  to  be  the  true  distinction  which  ought  to  have  guided  the  deci- 
sions, and  not  that  between  private  benefit  and  public  purposes,  from 
the  adoption  of  which  all  the  contrariety  in  the  cases  on  the  subject 
of  beneficial  occupation  has  arisen. 

It  is  to  be  observed  that  the  term  ''  beneficial  occupation"  is  no- 
where to  be  found  in  the  Act  of  Elizabeth,  and  it  must  have  been 
used  in  the  different  cases  as  synonymous  with  ''ability."  In  this 
sense  the  decisions  with  regard  to  St.  Luke^s  and  St.  Bartholomew's 
Hospitals,  and  to  chapels  and  rectory  houses,  where  no  pew-rents  are 
received,  are  perfectly  intelligible.  In  none  of  them  could  any  per- 
son, in  the  character  of  occupier,  be  said  to  derive  any  benefit  from 
the  occupation.  But  that  the  absence  of  private  benefit  is  no  ground 
of  exemption,  appears  from  the  oases  in  which  trustees  of  chapels 
who  received  profit  from  letting  the  pews,  although  they  applied  it 
entirely  to  the  purposes  of  the  chapel,  were  held  rateable.    And  in 
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the  recent  case  of  The  Queen  v.  Sterry,  12  Ad.  &  E.  84  (E.  C.  L.  R. 
vol.  89V  the  trustees  of  a  school  purchased  from  the  funds  raised  hj 
charitaole  subscriptions  and  bequests,  were  held  rateable  in  respect 
of  the  school,  because  no  child  was  admitted  to  the  school  without  an 
annual  payment  of  12L,  although  the  average  annual  expense  of  each 
was  202. 

The  case  of  Salterns  Load  Sluice  gave  the  key-note  to  all  the  sub- 
sequent decisions,  which  held  that  the  primfi  facie  liability  of  an  occu* 
pier  no  longer  existed,  when  it  was  shown  that  the  profits  connected 
with  his  occupation  were  applicable  to  public  purposes.  Lord  Ken- 
yon,  in  founding  his  judgment  upon  The  King  v,  St.  Luke's  Hospital, 
must  have  intended  to  decide  that  in  the  case  before  him  there  was 
no  beneficial  occupier,  although  he  did  not  advert  to  the  distinction 
that  in  the  case  of  St.  Luke's  there  was  nothing  received  by  any  one 
by  reason  of  the  occupation,  while  the  Commissioners  of  the  Salter's 
Load  Sluice  were  empowered  to  take  tolls  for  the  navigation  which 
was  vested  in  them. 

The  exemption  of  an  occupier  whose  occupation  is  applicable  to 
public  purposes,  was  thus  almost  incidentally  introduced,  and  having 
been  so,  it  was  accepted  without  much  consideration  in  the  subsequent 
cases.  At  last  some  decisions  having  taken  place  which  were  hard 
to  be  reconciled  with  each  other,  it  became  necessary  to  define,  with 
some  precision,  the  true  principle  which  ought  to  govern  cases  of  this 
description.  The  distinction  was  then  proposed  between  general  and 
local  public  purposes.  The  difficulty,  nay,  impossibility,  of  recon- 
ciling the  cases  by  a  distinction  of  this  sort,  is  plain.  If  the  ability 
of  the  occupier  means  the  personal  benefit  derived  from  his  occupa- 
tion, it  is  as  much  excluded  where  the  profits  of  his  occupation  are 
applicable  to  limited  public  purposes,  as  where  they  are  to  be  applied 
to  the  benefit  of  the  public  at  large. 

I  am  of  opinion  that  under  the  words  of  the  43d  Elizabeth,  every 
occupier  of  a  tenement  yielding  profit,  is  within  the  rating  clause  of 
the  statute,  although  the  tenement  be  a  public  work  for  the  general 
good  of  the  realm,  and  the  profit  be  directed  to  be  applied  exclusively 
to  its  maintenance. 

Having  thus  expressed  my  opinion  that  the  Mersey  trustees  are 
liable  to  be  rated  for  the  Liverpool  as  well  as  for  the  Birkenhead 
Docks,  it  is  unnecessary  to  consider  the  effect  of  the  different  Acts  by 
which  the  trustees  were  expressly  made  liable  to  parochial  rates  ''  in 
respect  of  warehouses  to  be  built  in  like  manner,  as  the  same  are  or 
would  be  payable  in  respect  of  warehouses,  but  the  occupancy  of 
which  is  beneficial."  The  provisions  of  these  Acts  certainly  appear 
to  indicate  the  opinion  of  the  Legislature,  that  without  them  the 
warehouses  would  have  been  exempt  from  liability  to  poor-rate  as 
part  of  the  docks  enjoying  that  exemption.  But  if  this  liability 
existed  before,  the  Acts  can  have  no  effect  in  taking  it  away  by  mere 
implication. 

It  is  quite  true,  as  Mr.  Justice  Byles  has  said,  that  the  Act  of  20  k 
21  Vict,  having  consolidated  the  docks  at  Liverpool  and  Birkenhead 
into  one  estate,  and  vested  the  control  of  them  in  one  public  trust,  it 
would  be  singular  if  one  portion  of  the  property  should  be  rateable, 
and  one  not  rateable  under  precisely  similar  circumstances.    This 


ADDITIONAL  CASES.  909 


would  be  80  if  both  the  decisions  appealed  against,  were  to  stand 
The  remark  strikingly  exhibits  the  impossibility  of  reconciling  deci  • 
sions  which  on  the  one  hand  have  exempted  the  Liverpool  Docks 
from  liability  to  rate,  and  on  the  other  have  rendered  the  Birkenhead 
Docks  liable  to  it. 

By  reversing  the  judgment  in  the  case  of  the  Liverpool  Docks,  and 
by  affirming  the  judgment  in  that  of  the  Birkenhead  Docks,  the  deci- 
sions wiirat  last  be  brought  into  uniformity,  and  the  statute  43d 
Elizabeth  will,  in  my  opinion,  receive  its  proper  construction,  and 
have  its  consistent  effect  and  operation. 

Lord  KiNQSDOWN  concurred. 

Lords^  Journals,  22d  June,  1865. 
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(Tlie  ftdditioiial 


in  this  Tolvme  Are  indexed  in  [  ].) 


ABANDONMENT. 
Jfoiiet  of,  wkert  iMCMtary, — m«  I*BVBA*€B»  J. 


ACCOUNT. 

Under  •.  43  of  the  14  d:  15  VieL  e.  83,- 
Lrttsbb  Patsitt. 


we 


ACKNOWLBDGMENT. 
Under  3  4*  4  fT.  4,  e.  U,^-ee»  HuBBAVn  An> 

WiFB. 

ADDRB68  OF  PLAINTIFF. 

See  PrIcticb,  L 

AIDING  AND  ABETTING. 

What  amoviiff  to. 

A.  uid  B.  were  paasing  in  » trap  along  a  high- 
way. A.  alighted,  and  with  a  dog  and  gnn 
entered  a  field  where  he  bad  no  right  to  go, 
and  there  shot  a  hare,  which  he  brought  to 
the  trap  and  handed  to  B.  Both  then  de- 
parted :— Held,  that,  vpon  this  state  of  facts, 
the  justices  woald  be  justified  in  inferring 
that  both  were  engaged  in  the  eommission 
of  a  common  offence ;  and  that,  one  having 
been  eonvioted  for  trespassing  in  pursuit  of 
game,  under  the  1  A  2  W.  4,  o.  S2,  s.  SO,  the 
other  might  hare  been  eonrieted  under  the 
11  A  IS  Viet  c.  43,  s.  5,  for  aiding  and  abet- 
ting bis  companion ;  or  that  both  might  hare 
been  eouTioted,  upon  sn  information  pro- 
perly framed,  of  a  joint  trespass  under  the 
former  Act    5fae«y,  app.,  WAtfsAiirsI^  resp., 

344 

APPROPRIATION. 
See  CoxTBACt,  3. 

ARCHITECT. 

Agency  of. 

The  mere  employment  of  an  arehltoet  to  pre- 


pare plans  and  a  specification  for  a  house, 
and  to  procure  a  builder  to  erect  it,  does  not 
render  the  employer  responsible  for  the  ac- 
curacy of  the  bill  of  quantities  furnished  by 
such  architect  to  the  builder.  Scrivener  t. 
Paek,  786 

ASSURANCE. 
See  Inbvbanob. 


ATTACHMENT. 
In  the  Mayor^e  Court, — eee  Londob. 

ATTORNEY. 
Authority  of  (he  Attorney  on  the  Record. 

1.  An  attorney  has  a  general  authority  to  com- 
promifc  an  action  on  behalf  of  his  client, — 
provided  he  set  bonft  fide  and  reasonably, 
and  not  in  defiance  of  the  direct  and  positire 
instructions  of  the  client  Preetmck  t.  Po- 
ley,  806 

2.  And  this  authority,  it  seems,  extends  to  a 
managing  clerk  having  the  general  conduct 
of  the  business.  Id, 

3.  The  plaintiffs  employed  A.,  an  attorney,  to 
sue  B.  for  the  price  of  a  piano-forte  sold  and 
delirered.  The  cause  having  proceeded  as 
far  as  the  Joinder  of  issue,  A.  (by  his  man- 
aging clerk),  finding  B.  unable  to  pay,  sgreed 
with  him  that  the  plaintiffs  should  take 
back  the  piano-fiorte,  and  that  the  costs 
should  be  paid  by  certain  instalments.  The 
plaintiffs  on  being  informed  of  this  arrange- 
ment^ repudiated  it,  and  A.  gave  notice  of 
trial :  —  Held,  upon  a  motion  to  stay  the 
proceedings  on  the  ground  that  the  sction 
was  settled,  that  this  compromise  was  within 
the  general  scope  of  the  authority,  and  bind- 
ing as  between  the  plaintiffs  and  B.  Id» 

4.  Whether  it  would  have  been  competent  to 
the  attorney  to  accept  any  other  good*  in  sa- 
tisfaction of  his  client's  claim, — ^ureref    Id, 
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BANKRUPT. 


BILL  OF  EXCHANGE. 


BANKRUPT. 
lUtd  under  •.  192  of  ike  Bankmptey  Act,  1801. 

1.  CompotttioH'deedJ] — A  deed  of  oompoiition 
made  between  "the  several  penoni  whose 
names  were  sabsoribed  and  seals  affixed  in 
the  schedule  (being  oredit(^rs  of  T.  H.  W., 
of  the  first  part,  and  T.  H.  W.  of  the  second 
pai^)/' recited  that  the  debtor  was  indebted 

<-to  theiaid  tfereral  persons^arties' thereto  of 
the  first  part,  in  the  sums  set  opposite  their 
reapectiTe  names,  and  had  agreed  to  pay  a 
composition  of  Oc.  in  the  ponndi — "snch 
payment  or  composition  to  be  made  and  paid 
to  all  and  ererj  the  creditors  of  the  said 
debtor  upon  their  tke  tuid  ereditor$  exeemting 
thi$  deed," — and  witnessed,  that,  in  consi- 
deration of  the  payment  by  the  debtor  to  tke 
eaid  teveral  ertditora  of  such  composition 
as  aforesaid,  the  parties  of  the  first  part  re- 
leased the  debtor: — Held,  a  roid  deed,  as 
eselnding  non-assenting  creditors  firom  all 
benefits  under  it^  notwithstanding  all  the 
formalities  prescribed  by  s.  192  of  the  Bank- 
ruptcy Act,  1801,  had  been  duly  observed. 
KiUhy  T.  Wright,  272 

2.  Truet-deed,  Unreatonahle eoeenanteJ] — Asti- 
pulation in  a  tmat-deed  for  the  benefit  of 
creditors,  under  the  192d  section  of  the 
Bankruptcy  Act,  1801,  declaring  that  «it 
shall  be  lawful  for  the  trustees  to  require 
any  person  or  persons  claiming  to  be  a  cre- 
ditor or  creditors  of  the  debtor  (notwith- 
standing that  he  or  they  may  have  executed 
the  deed,  and  that  the  amount  or  alleged 
amount  of  his  or  their  debt  or  debts  may 
hare  been  inserted  in  the  schedule  thereta) 
to  verify  the  nature  and  amount  of  such  debt 
or  claim,  with  full  particulars  showing  the 
oonsideration  thereof,  by  statutory  declara- 
tion proved  before  the  commissioners  of 
bankruptcy,  or  otkeneit,  a$  tkt  taid  truetee 
or  trueteet  may  think  JU," — is  unreasonable, 
and  renders  Uie  deed  inoperative  as  against 
anon -assenting  creditor.  Coleer.  Turner,  7Z6 

Z,  The  defendant,  to  an  action  against  him  as 
the  acceptor  of  certain  bills  of  exchange, 
pleaded  a  composition-deed  under  s.  192  of 
the  Bankruptcy  Act,  1801,  by  which,  reciting 
that  he  was  indebted  to  hie  ertditort  in  divert 
sums  of  money,  and  particularly  to  the  par- 
tiee  of  the  third  part  in  the  several  sums  set 
opposite  to  their  names  in  the  schedule^  and, 
being  unable  to  pay  them  all  in  iiill,  had 
agraed  to  execute  an  assignment,  he  con- 
veyed all  his  estate  and  effects  to  trustees 
in  trust  for  distribution  amongst  oU  hie  er«- 
dilore.  Then  came  a  covenant  by  the  partie§ 
of  (A«  third  part  not  to  sue  the  debtor,  and 
that,  if  any  of  them  should  do  so,  the  debtor 
should  be  and  he  was  thereby  "acquitted, 
exonerated,  and  for  ever  discharged  of  and 
from  all  actions,  suits,  debtt,  and  demande 
whatsoever,  of  the  creditor  by  whom  he 
should  be  so  sued,  and  those  presents  might 


be  pleaded  in  bar  thereto  as  elTeetsally  as  a 
release  under  the  hands  and  seals  of  the  cre- 
ditors might  or  could  be :"— Held,  that,  if 
this  clause  by  force  of  the  Bankruptcy  Act 
applied  to  non-assenting  creditors,  it  was 
unreasonable,  and,  if  it  did  not»  there  was 
no  release  by  them,  and  therefore,  in  «thw 
view,  it  could  not  be  pleaded  in  bar  to  aa 
action  by  a  non-assenting  creditor.  Lptt  v. 
Wyatt,  593 

Leave  to  ie^ue  Execution  againeL 

4.  Where  a  deed  of  composition  nader  s.  192  of 
the  Bankruptcy  Act»  1801,  has  been  duly 
registered,  but  has  become  nnarailing  by 
reason  of  the  fhilnre  of  the  debtor  to  carry 
out  the  arrangement,  the  appllentioa  for 
leave  to  issue  execution  against  his  property 
or  person  under  s.  198  must  be  made  to  the 
Court  of  Bankruptcy.    JSkiltom  t.  Sfmond; 

418 

Order  for  Sale  under  12  ^IZ  Viet  c  106,  •.  125. 

5.  A  County  Court  Judge  (sitting  aa  a  eosBBis- 
sioner  in  bankruptcy)  made  an  order  mder 
the  125th  section  of  the  12  A  13  Viet.  e.  100^ 
"that  the  household  goods,  fttmitme,  and 
effects  being  in  or  about  the  measoage  or 
dwelling-house  and  premises  in  the  oeenpa- 
tion  of  the  said  T.  T.  (the  bankrupt)  ia 
0.  Street,  M.,  and  known  aa  the  Croaa  Keys, 
be  sold  and  disposed  of  by  the  aasignees,  for 
the  benefit  of  the  creditors  of  the  snid  T.  T.** 
There  was  a  minute  of  this  order  in  the  eoart 
book,  which  was  produced :" — Held,  that  this 
order  was  a  vslid  order,  and  suAciantly  spe- 
cific   FUiding  T.Lee,  499 

BATH  TURNPIKB  ACT. 
^SSm  Tubxfikb  Act. 

BILL  OF  BXCHANGK 
Illegality  of  Coneideraiiom» 

1.  A  promissory  note  given  in  eonsidention 
of  the  payee's  forbearing  to  proaecnte  a 
charge  against  the  maker,  of  obtaiaiaf  mo- 
ney by  false  pretences,  ia  illegal,  and  aannot 
be  enforced.    Olm^  t.  Buteon,  414 

Fraudulent  Aeeeptetnee, 

2.  To  an  action  by  an  endorsee  against  A.  and 
B.  aa  the  acceptors  of  a  bill  of  exchange!,  B. 
having  suffered  judgment  by  default  A. 
pleaded  that  he  did  not  accept  the  biU.  At 
the  trial,  it  was  proved  that  A.  and  B.  were 
partners,  and  that  the  bill  had  been  aoeepied 
by  B.  in  fraud  of  the  partnership  artaelee, 
without  the  knowledge  of  A.,  and  for  his 
own  private  purposes :— Held,  that  thia  east 
upon  the  plaintiff  the  burthen  of  showing 
that  he  gave  valne  for  the  bilL  Bogg  v. 
Skeen,  ^^0 

8.  Mnsgrave  v.  Drake,  5  Q.  B.  185,  Bnv.  A 
Mer.  347,  distinguished.  M 


BILL  OP  EXCHANGE. 


CHANCERY  ACTS. 
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Aeeeptanct  ti^ra  Protett. 

4.  Th«  aoeeptor  supra  protest  of  a  bill  of  ex- 
change, for  the  honour  of  the  drawer,  b, 
like  the  drawer  himself,  estopped  from  de- 
njing  that  the  bill  Ls  a  valid  bill ;  and,  con- 
sequently, it  is  not  oompetent  to  him  to  set 
up  as  a  defence  to  an  action  against  him  by 
an  endorsee,  that  the  payee  is  a  fictitious 
person,  and  that  he  was  ignorant  of  that 
fact  at  the  time  he  aoeepted  the  bilL  PhiU 
lip9  T.  Im  Thurn,  694 

Fictitiout  Pajfee, 

i.  To  an  action  npon  a  bill  of  exchange  pur- 
porting to  be  drawn  by  A.  payable  to  the 
order  of  B.,  and  to  hare  been  endorsed  by 
B.  to  C,  and  by  C.  to  the  plaintift^ — the  de- 
fendant (who  had  accepted  the  bill  for  the 
honour  of  A. ),  besides  traversing  the  endone- 
menta  by  B.  and  C,  pleaded  tha^  when  the 
bill  was  made,  there  was  no  such  person  as 
B.,  the  supposed  payee,  but  that  his  name 
was  merely  flctitioui,  whereof  he  (the  de- 
fendaDt)  at  the  time  of  his  aeceptaaoe  of  the 
hill  had  no  notice  or  knowledge. 

The  Court  declined  to  allow  the  plaintiff  to 
reply  that  the  names  of  B.  and  C.  wore  al- 
ready on  the  bill  when  the  defendant  accept- 
ed it,  and  consequently  that  he  was  estopped 
from  denying  that  they  were  real  endorsers, — 
holding  that  the  matter  was  admissible  under 
the  tnaverse  of  the  endonemenU  PhiUijM 
T.  Im  ThurUf  400 

Notice  of  Di$koHour^ 

6.  A  count  by  endorsee  against  drawer  of  a 
bill  of  exchange,  alleging  presentment  and 
dishonour,  and  due  notice  tk&reof  to  the  de- 
fendanty  is  sustained  by  proof  of  a  subse- 
quent promise  by  the  defendant  to  pay,  not- 
withstanding it  is  proved  (or  admitted)  that 
due  notice  of  dishonour  waa  not  given.  Kill' 
hg  V.  Roekuteom,  357 

7.  And  the  Court  will,  if  necessary,  amend  the 
declaration,  by  alleging  a  waiver  of  notice. 

Id. 

BILL  OF  LADING. 

Se9  CONTSBSIOV. 

BILL  OF  QUANTITIES. 
See  Architiot. 

BURIAL  ACT. 

(UmttrwiHwi  of  lb  A  16  Kiel.  «.  66. 

1.  The  incumbent  of  a  dietriet  churtk  to  which 
a  burial-ground  had  been  appropriated  be- 
fore the  passing  of  the  15  St.  16  Vict  c  85, 
and  which  district  had  been  carved  out  of  a 
township  having  separate  overseers,  and 
maintaining  its  own  poor,  is  by  the  82d 
section  of  that  Act  entitled  to  all  *he  fees  he 
formerly  enjoyed  in  respect  of  burials  in  bis 


district,  for  burial  serviees  poffarmed  by 
him  in  a  new  burial-ground  provided  by  the 
burial  board  of  a  pasiah  or  township  since 
that  Act    Jfm^  w.  Peacock,  70S 

2.  Andy  where  an  eeolesiaatical  district  having 
a  burial-ground  has  been  divided  into  two 
districts,  but  no  burial-ground  has  been  al- 
lotted to  the  second  district,  the  incumbent 
of  the  first  created  district  is  entitled  to  the 
fees  for  the  burial  of  inhabitants  of  both 
districts.  Id, 

CARBIBR. 
See  TvBVPiKi  Act. 

CEBTIFICATB  OF  AGKNOWLBDGBiENT. 
See  HnsBAiin  Axn  Wwn. 

CERTIFICATE  OF  ARCHITECT,  Ac 

See  COMTBACT,  1. 

CHANCERY  AMENDMENT  AND  REOU- 
LATION  ACTS. 

Cbaslraedoa  of 

1.  It  is  competent  to  the  Court  of  Chancery,— 
notwitbstanding  the  provisions  in  the  Chan- 
cery Amendment  and  Regulation  Acts  of 
1858  and  1862  (21  A  22  Viet  c.  27,  and  26 
A  26  Vict  c  42), — in  refusing  an  injunc- 
tion, to  reserve  to  the  plaintiff  the  right  of 
proceeding  at  law.    Langmead  v.  Maple,  255 

2.  To  a  declaration  for  an  iqjury  to  the  plain- 
tiff's reversion,  by  building  upon  gnd  against 
certain  walls  of  the  plaintiff,  the  defendant 
pleaded  that  the  plaintiff  ought  not  to  be 
permitted  to  implead  him  in  respect  of  those 
causes  of  action,  because,  after  their  sccrual, 
and  after  the  passing  of  the  Chancery  Regu- 
lation Act,  1862,  the  plaintiff  commenced  his 
snit  and  filed  his  bill  in  Chancery  against 
him,  and  impleaded  him  therein  for  the  very 
same  rights,  claims,  and  causes  of  action  as 
in  the  declaration  alleged;  and  that  such 
proceedings  wera  thereupon  had  that  the 
Court  of  Chancery  determined  the  same  al- 
leged causes  of  action  in  favour  of  the  de- 
fendant, and  gave  judgment  and  decreed  in 
respect  thereof  in  favour  of  the  defendant ; 
and  that  the  said  judgment  and  decree  still 
remained  in  force: — Held,  a  good  plea  by 
way  of  estoppel.  Id, 

3.  The  plaintiff  replied  that  be  ought  to  be 
permitted  to  implead  the  defendant  in  re- 
spect of  the  causes  of  aotion  in  the  declara- 
tion alleged,  because  he  said  that  the  Court 
of  Chancery,  in  dismissing  his  bill,  reserved 
to  him  the  right  of  proceeding  at  law  for 
the  causes  of  action  in  the  declaration  al- 
leged, and  ordered  his  bill  to  be  dismissed, 
without  pr^udice  to  such  right: — Held,  a 
good  replication.  id. 
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COMPOSITION.DBBD. 


GHABTEB-PARTT. 
Oomtir9i€liom  o/, 

1.  Exfpium  of  dang9r9  of  tk*  moi,  Ae.'^^^Bj 
a  obarter-party  ii  wm  a^gntd  thai  the  ship 
(thM  at  Newoua«),  **  being  tight,  etaBneb, 
•nd  itroagi  and  erery  waj  fitted  for  (A«  oey- 
«f«/'  aboald  with  all  eonTenient  speed  "sail. 
and  proeeed  to  the  ntaal  loading  place,  goa- 
laatied  for  earge  in  all  this  month  (Ootober), 

•  er  so  near  thereonto  as  she  might  safely  get, 

.  and  there  load  in  the  onstomary.  manner  a 
full  and  oompIotfO  cargo  of  coal,"  and,  being 
so  loaded,  sboaLd  proceed  therewith  to  Alex- 
andria, and  deliver  the  same  on  being  paid 
certain  freight, —  "  the  act  of  God,  the 
Qaeen's  enemies,  restraints  of  princes  and 
mlers,  fire,  and  all  and  every  other  dangers 
and  accidents  of  the  seas,  rtoer«,  and  navi- 
gation of  whatever  nature  and  kind  soever 
dwriug  the  said  vogage  always  excepted." 

To  an  action  upon  this  charter-party,  al- 
leging for  breach  that  the  vessel  was  not 
ready  to  receive,  and  did  not  in  fact  receive 
the  agreed  cargo  vntU  long  after  the  time 
stipulated,  the  defendant  pleaded,  that,  at 
the  time  of  the  making  of  the  charter-party, 
the  vessel,  so  being  at  Newcastle,  was  at  a 
place  there  far  distant  from  the  usual  place 
there  for  loading  to  which  she  was  to  sail 
and  proceed,  and  before  reaching  snob  usual 
place  would  necessarily  be  exposed  to  divers 
dangers  of  seas,  rivers,  and  navigation, — 
all  which  the  plaintiffs  and  defendant  at  the 
time  well  knew;  that  the  voyage  in  the 
charter-party  mentioned  was  a  voyage  from 
the  place  at  Newcastle  at  which  the  vessel 
was  at  the  time  of  making  it  to  the  said  usual 
place  for  loading,  and  from  thence  to  Alex- 
andria; and  that  the  vessel,  during  the  said 
voyage,  that  is  to  say,  during  such  part 
of  the  said  voyage  as  took  place  before  she 
sailed  or  proceeded  fVom  the  said  usual 
place  on  her  way  to  Alexandria,  and  after 
she  had  received  on  board  part  of  the  said 
cargo,  and  before  any  breach  of  the  charter- 
party,  was  hindered  and  prevented  by  the 
dangers  of  seas,  rivers,  and  navigation  then 
happening,  from  receiving  on  board  and  fh)m 
being  ready  to  receive  on  board  the  residue 
of  the  said  cargo,  d;c. : — 

Held,  that  the  plea  was  a  good  answer  to 
the  action, — the  exception  in  the  charter- 
party  applying  as  well  to  the  preliminary 
transit  of  the  vessel  to  the  place  of  loading 
as  to  the  subsequent  part  of  the  voyage. 
Barker  v.  M* Andrew,  759 

S.  Hel<l  also,  that  the  expression  In  the  char- 
ter-rarty,  "guarantied  for  cargo  in  all  this 
moB  h," — which  was  admitted  to  mean  "rea- 
dy receive  cargo  within  the  month," — 
dia    Mi  take  the  ease  out  of  the  exception. 

Id, 

.IftENCESTBR  ROADS  ACT. 
jSm  Tubmpikb  Act. 


COMMON  LAW  PROCEDURE  ACT,  1852. 

Seciutn  7.    Addrt—  of  Plaintiff, — see  PsacN 

TICI,  1. 

COMMON  LAW  PROCEDURE  ACT,  18U. 

Section  AO.     DitWMorg, — sac  Pbactiob,  2. 
Soctionb'l*  Intorrogatorif, — •c«pKAcnca,3. 


COMPANY. 
See  Railway  Covpant. 

COMPOSITION-DEED. 
Tender  or  Pagment  of  Cowtpoeition, 

1.  The  plaintiff  deelared  upon  a  bill  drawn 
by  him  in  Paris  apon  and  accepted  by  the 
defbndant. 

The  defendaat  pleaded  a  deed  of  eompo- 
iition  under  the  Baakruptcy  Aet,  IMl, 
whereby,  in  consideration  of  5f.  in  the  poand 
to  be  paid  to  them  by  him  on  the  8th  of  May, 
1863,  the  creditors  released  him  from  their  se- 
veral claims,  saving  their  rights  npon  seeori- 
ties  held  by  them.  The  plea  eontained  an 
averment  ''that  the  defendant  had  always 
been  and  alill  was  ready  and  willing  to  pay  to 
the  plaintiff  the  said  eompositioa  or  son  of 
be.  in  the  pound  <m  the  amount  of  the  aaid 
som  herein  pleaded  to,  aocording  la  the  pro- 
risions  of  the  si^d  deed  of  eompoeitioa,"  and 
also  an  averment,  "  that,  all  conditions  hav- 
ing been  performed,  and  all  things  haring 
happened  necessary  in  that  behalf,  the  plain- 
tiff  became  and  was  *nd  is  bound  by  the 
said  deed  of  composition,  as  if  he  had  been 
a  party  thereto,  and  had  duly  exeented  the 


>» 


same 

Replication,  that  the  defbndaat  made  de- 
fault in  payment  of  the  composition  on  the 
said  8th  of  May,  1863,  and  the  said  compo- 
sition remained  unpaid  to  the  plaintiff  for 
more  than  fourteen  days  after  that  day,  and 
still  remained  unpaid,  and  never  had  been 
paid  or  tendered  to  the  plaintiff 

Rejoinder,  that  the  plaintiff  was  not  on 
and  during  the  said  8th  of  May,  and  for  the 
space  of  fanrteen  days  nekt  after  that  day, 
within  the  realm  of  England. 

Surr^oinder,  that  the  plaintiff  waa  a  na- 
tive of  France,  and  had  always  resided  and 
carried  on  bis  business  there,  that  the  con- 
tract declared  on  was  made  in  France,  that 
the  plaintiff  was  not  in  England  at  the  time 
of  the  making  of  the  deed,  and  that  he  had 
not  notaee  of  the  making  thereof  at  the  tin»e 
of  the  making  or  on  the  said  8tb  of  May,  or 
within  fourteen  days  after  that  day : — 

Held,  on  demurrer  to  the  plea  and  tnrre- 
joinder  respectively,  that  the  absence  of  aa 
averment  of  payment  or  tender  of  the  coes^ 
position  at  the  time  named  in  the  deed,  waa 
not  cured  by  the  averment  of  readineas  and 
willingness,  notwithstanding  the  plaintiff's 
absence  from  England;  and  that  the  general 


COMPOaiTION-DEED. 


CONVERSION. 
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aTennent  of  perfomiioe  at  tli^  end  of  tbe 
plea  did  not  help.  Ft—ard  v.  Mngtiier,  286 
3.  Absence  of  the  creditor  from  Bngland  affords 
an  ezcase  for  the  want  of  an  averment  of 
tender  or  payment  by  tbe  debtor  only  where 
the  former  has  gone  abroad  after  the  making 
of  the  contreot  Id. 

And  tee  Baitkbupt. 

COMPROMISE. 
0/  Aetiottf — tee  ArroRirKY,  1-4. 


CONCURRENT  JURISDICTION. 
See  Co8T8»  2. 

CONTRACT. 
Conetruction  of, 

1.  By  tbe  terms  of  a  contract  certain  works 
were  to  be  done  for  the  defbndants  by  tbe 
plaintiffs  according  to  certain  plans  end  spe- 
cifications, and  to  be  paid  for  by  certain  in- 
stalments **  on  prodaotion  by  tbe  coatraet- 
ors  to  the  defendantSi  or  one  of  them»  of  the 
certificate  of  W.  L.  or  other  the  surveyor  for 
the  time  of  the  defendants,  that  they  (the 
contractors)  had  duly  and  efficiently  per- 
formed and  completed  each  work  to  his 
satisfaction." 

In  an  action  npon  this  contract,  the  de- 
claration averred  that  all  things  neeessary 
bad  been  done  by  the  plaintiffs  to  entitle 
them  to  have  the  certificate  of  the  surveyor 
that  the  work  had  been  dnly  and  efiiciently 
performed  and  completed  to  his  satisfaction, 
bot  that  the  said  surveyor  had  not  given 
snch  certificate,  but  had  wrong/uUy  aitd  im- 
properly  neffleeted  and  refuted  «o  to  do,  Ac.,— > 
Held,  on  demurrer,  that,  in  the  absence  of 
collusion,  the  plaintiffs  were  not  entitled  to 
recover,  without  producing  the  surveyor's 
certificate,  nor  were  the  defendants  respon- 
sible for  the  rofbsal  of  the  surveyor  to  give 
one.     Clarke  v.  Wateon,  278 

3.  A.  oontraotad  to  sell  to  B.  500  bales  of  cot- 
ton at  a  given  price,  to  arrive  at  L.  per  ship 
or  ships  from  C.  The  contract  contained  pro- 
visions as  to  quslity,  and  for  a  referenee  in 
ease  of  dispute;  and  then  followed  these 
words, — "  The  eotton  to  be  taken  from  the 
quay:  customary  allowances  of  tare  and 
draft;  and  the  invoice  to  be  dsted  from  date 
of  delivery  of  last  bale:" — Held,  that  tbe 
stipulation  as  to  the  place  of  delivery  was 
not  a  condition  precedent,  but  a  mere  stipu- 
lation in  favour  of  the  seller,  and  that  the 
ecntract  amonnt«i  in  effect  to  a  contract  to 
deliver  the  cotton  at  a  reasonable  time  and 
under  reasonable  circumstances,  the  article 
to  be  at  the  buyer's  charge  from  the  time 
of  its  landing  on  tbe  quay.  NeiU  v.  Whit- 
worthf  486 

Specific  Appropriation, 

S.  A.  *  Co.  oontraotad  with  B.  k  Co.  for  the 


purchase  of  a  large  quantity  of  railway 
sleepers,  to  be  delivered  at  intervals  at  the 
wharf  of  A.  k  Co.,  and  to  be  paid  for  on 
delivery.  The  sleepere  arrived  at  the  wharf 
of  B.  k  Co.  in  timbers  of  length  suflkient 
when  sawn  aaander  to  make  each  two  sleep- 
ers. A  flar  eeveral  deliveries  had  taken  t»lace, 
one  of  the  firm  of  B.  k  Co.  ealled  at  Ifas  ofice 
of  A.  k  Co.,  and  obtained  from  A.  an  ad- 
vance of  6002.  "  on  account  of  th%  laet  eargo 
of  ltJii6er,"  toAi'cA  he  repreeented  to  be  and 
which  then  woe  at  the  wharf  of  B.  dr  Co,,  and 
a  portion  of  whioh  had  already  been  sawn 
into  sleepers: — Held,  that  this  was  soeh  a 
speeifie  ai^ropriation  of  the  timber  and 
sleepers  to  A.  A  Co.  (who  had  possessed 
themselves  of  them)  as  to  entitle  them  to 
retain  them  as  against  the  assignees  of  B. 
k  Co.,  who  had  beoome  bankrupt  after  tbe 
advance.    Langton  v.  Waring,  816 

Meaeure  of  Damage*  for  Breach,^-~eee 
Damaobs,  1-3. ' 

And  eee  Abchxtbct. 

[CONSTRUCTION. 
See  Will.] 

CONVBRSION. 

Meaeure  of  Damagee, 

The  plaintiff,  a  salt-mercbant  at  Liverpool, 
was  in  the  habit  of  shipping  cargoes  of  salt 
there  for  De  M.,  s  merchant  in  London,  on 
board  vessels  chartered  by  De  M.,  charging 
him  a  commission  in  addition  to  the  price, 
and  getting  bills  of  lading  making  the  salt 
deliverable  to  his  order,  which  bills  of  lading 
he  sent  with  the  invoice  and  a  draft  at  four 
months  to  De  M. 

In  November,  1863,  De  M.  chartered  the 
ship  8.  F.,  belonging  to  the  defendants,  to 
oarry  a  cargo  of  salt  from  Liverpool  to 
Calcutta, — freight  to  be  paid  ono<third  by 
freighter's  acceptance  at  four  months  from 
tbe  sailing  of  the  vessel,  the  remainder  on 
delivery  of  the  cargo  at  Calcutta.  Pursuant 
to  instructions  tram  De  M.,  the  plaintiff  pro- 
ceeded to  load  the  S.  F.,  and  had  shipped 
1007  tons  (for  whioh  he  took  the  mate's  re- 
oeipts  in  hie  own  name),  when  he  learned 
that  De  M,  had  stopped  payment.  He  there- 
upon refused  to  load  any  more,  and  the  de- 
fendants filled  np  the  loading  themselves. 
The  plaintiff  then  produced  to  the  defend- 
ants the  mate's  receipts  for  the  1007  tons, 
and  demanded  a  bill  of  lading  for  that  quan- 
tity, making  it  deliverable  to  hie  order.  This 
the  defendants  refused,  and  the  vessel  sailed 
with  the  salt  on  board  :>- 

Heidi  that  it  was  properly  left  to  the  jury 
to  say  whether  or  not  the  plaintiff  put  the 
salt  on  board  the  S.  F.  with  the  intention 
of  passing  the  property  therein  to  De  M. ; 
and  that  (the  jury  having  found  that  th« 
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CONTERSION. 


DAMAGES. 


plaintiff  did  not  intead  to  pan  the  property 
to  Da  M.)  the  lailing  from  LiTorpool  withoat 
giTiag  the  plaintiff  a  biU  of  lading  in  ex- 
ohaago  for  tbo  mato'o  roeoipte,  as  demanded, 
was  a  eoBTeraion ;  and  that  the  proper  mea. 
•are  of  damagei  was,  the  Talne  of  the  salt 
at  Liverpool  at  the  time  of  aailing.  Folk  v. 
rUtcUr,  403 

A»d  9—  HUBBAVD  AHD  WiPB,  S,  4. 

COSTS. 

Taacatiom  of, 

1.  8nh9iHeM0-wumtif,'] — In  an  aetion  by  an  en- 
gineer against  an  Indian  railway  Company, 
for  wrongfully  dismissing  him  from  their 
service  without  notice,  the  defendants  at  the 
trial  consented  to  a  verdict  being  entered  for 
the  plaintiff  for  360^,  being  2002.  for  a  quar- 
ter's salary,  and  1502.  for  the  plaintiff's 
passage  home  to  Bnglaud ;  and,  on  taxing 
his  costs,  the  Master  allowed  the  plaintiff 
(who  was  a  material  and  necessary  witness) 
subsistence-money  during  his  stay  in  Bng- 
land  waiting  for  the  trial  (a  year  and  a 
half),  at  the  rate  of  300/.  a  year,  and  also 
150/.  for  his  passage  out  to  India, — it  appear- 
ing that  the  Company  Justified  their  dis- 
missal of  the  plaintiff,  on  the  ground  of  al- 
leged improper  conduct,  and  that  the  trial 
had  been  delayed  for  twelve  months  in  con- 
sequence of  the  defendant's  having  obtained 
a  commission  for  the  examination  of  wit- 
nesses at  Lahore,  the  execution  of  which  had 
been  unreasonably  delayed ;  and  the  plain- 
tiff swearing  that  he  was  going  back  to  India, 
where  he  had  left  his  wife  and  family: — 
Held,  that  the  allowances  were  not  excess- 
ive. Calvert  v.  The  Seinde  Bailtoajf  Com- 
pnnjf,  300 

Oim«iiiT«Nf  Jtaiedietiou  umder  Coun^  Court 

Aete. 

S.  A  writ  of  summons  Issued  against  the  de- 
fendant on  the  5th  of  Jaoaary,  1805.  The 
defendant  had  two  residences,  one  in  Lon- 
don, the  other  in  Kent»  more  than  twenty 
miles  distant  from  the  plaintiff's  residence, 
which  was  in  London.  On  the  4th  of  Ja- 
nuary, the  plaintiff's  attorney  vseeived  a 
letter  from  the  defendant,  dated  from  hie 
reeidenee  in  Kentf  referring  him  to  his  at- 
torneys in  London  to  accept  service  of  pro- 
eess  for  him.  The  defendant's  attorneys  on 
the  day  of  the  issuing  of  the  writ  gave  an 
undertaking  to  appear :  and  on  that  day  one 
of  them  had  an  intervieie  wth  the  defendant 
eU  hie  London  reeidenee : — Held, — on  the  au- 
thority of  Butler  v.  Ablewhite,  0  C.  B.  N. 
8.  740,--that  the  result  of  the  facts  thus  ap- 
pearing  was,  that  the  defendant  was  residing 
in  Kent  at  the  time  of  the  commencement 
of  the  action,  and  oonsequently  that  there 
was  eoneurrent  Jurisdiction,  and  the  plain- 
tiff was  entitled  to  his  eosto,  undar  the  16  k 


10  Viet  c   54,  s.  4.     Pigrim  t.  Kmaiek- 
buU  798 

COTTON  FABRIC. 

See  Factobt  Acts. 

COtTNTT  COtTRT. 
Concurrent  Juriedieiioti, — eee  Costs,  2. 

COVENANT. 

Datnagee  in  Action  for  Breadk  of, — see 
Dakaobb,  5. 

CRINOLINB. 
See  Factobt  Acts. 

[CROWN. 
See  Poob-Ratb.] 

DAMAGBS. 

Meaeure  ofy  on  Breoidi  of  OontnBeL 

1.  The  defendant  eontraeted  to  sell  to  th« 
plaintiff  75  tons  of  caustic  soda, — a  commo- 
dity not  ordinarily  procurable  in  the  mar- 
ket,— at  a  given  price,  to  be  delivered  on  tho 
rails  at  Liverpool  for  Hull,  25  tons  in  Jaae, 

25  tons  in  July,  and  25  tons  in  August ;  bat 
he  failed  to  deliver  any  until  the  1 6th  of 
Beptomber,  between  which  day  and  the  26th 
of  October  he  delivered  20  tons  in  alL 

At  the  time  of  entering  into  the  contract, 
the  defendant  was  aware  that  the  plaintiffs 
were  buying  the  soda  for  a  foreign  eorre- 
spondent,  but  did  not  know  until  the  end 
of  August  that  it  was  destined  for  Sl  Pc~ 
tersburg. 

The  plaintiffs  had  In  fact  contracted  to 
sell  the  soda  to  A.,  a  merchant  at  St  Peters- 
burg, at  an  advanced  price;  and  A.  had 
contracted  to  sell  it  to  B.,  a  soap-mana- 
facturer  at  that  place,  for  a  still  further 
advance. 

In  consequence  of  the  late  deliveiy  of  the 

26  tons,  the  plaintiff^  were  compelled  to  pay 
a  higher  rate  of  freight  and  insnranea.  This 
amounted  to  40t  17«.  For  their  feilBre  to 
deliver  the  remainder  to  A.,  they  were  called 
upon  to  pay  and  aotaally  paid  1591.,  which 
A.  claimed  as  the  compensation  he  had  been 
obliged  to  pay  to  B.  for  the  failure  to  peifuim 
his  sub-contract  with  him. 

In  an  action  by  the  plMUtiffs  to  recover 
from  the  defendant  damages  for  the  breach 
of  his  contract  with  them,  it  was  eoaocded 
that  they  were  entitled  to  recover  the  differ- 
ence between  the  price  (on  the  49  tona  ude- 
livered)  at  which  he  had  sold  the  eaaetio 
soda  to  them,  and  the  price  at  which  they 
had  contracted  to  sell  it  to  A, — in  other 
words,  the  loss  of  profit  on  the  resale.  Bor^ 
rice  V.  Hutehineon,  44S 

2.  And  held,  that  they  were  also  entitled  to  ro- 
eovar  the  40<.  17s.,  the  azeesi  of  iMght  aad 


DAMAGES. 
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iBiiinuioe,  which  wm  the  neeesiary  ^nlt 
of  the  defend»nt'>  breAoh  of  eontnot;  but 
th»t  the  defendant  was  not  chargeable  with 
the  U9L  which  the  plaintiffif  had  paid  to  A. 
to  oompeofate  B.  for  the  iou  of  hie  bur- 
gain, — this  being  too  remote  a  damage.  Bar- 
rie$  T.  Hutchinson,  445 

S.  The  plaintiff,  a  t alt-merchant  at  Liverpool, 
was  in  the  habit  of  ahipping  cargoes  of  salt 
there  for  De  M.,  a  merchant  in  London,  on 
board  .Tegaola  chartered  by  De  SL,  charging 
him  a  commiision  in  addition  to  the  price, 
and  getting  bills  of  lading  making  the  salt 
dcliTorable  to  his  order,  which  bills  of  lading 
he  sent  with  the  inyoioe  and  a  draft  at  foar 
months  to  De  M. 

In  Norember,  18d3,  De  M.  chartered  the 
ship  8.  F.,  belonging  to  the  defendants,  to 
carry  a  cargo  of  sail^  f^om  Liverpool  to  Gal- 
entta,  —  freight  to  be  paid  one-third  bj 
fk^ighter's  acceptance  at  foar  months  from 
the  sailing  of  Uie  vessel,  the  remainder  on 
delivery  of  the  cargo  at  Calcutta.  Pursuant 
to  instructions  fh)m  De  M.,  the  plaintiff  pro« 
oseded  to  load  the  S.  F.^  and  had  shipped 
1007  tons  (for  which  he  took  the  mate's  re- 
ceipts III  hi*  oum  name),  when  he  learned 
that  De  M.  had  stopped  payment.  Ho  there- 
upon refhsed  to  load  any  more,  and  the  de- 
fendants filled  up  the  loading  themselves. 
The  plaintiff  then  produced  to  the  defend- 
ants the  mate's  receipts  for  the  1007  tons, 
and  demanded  a  bill  of  lading  for  that  quan- 
tity, making  it  delivtrabU  to  hi$  order,  Tbis 
the  defendants  refased,  and  the  vessel  sailed 
with  the  salt  on  board : — 

Held,  that  it  was  properly  left  to  the  jury 
to  say  whether  or  not  the  plaintiff  put  the 
salt  on  board  the  S.  F.  with  the  intention 
of  passing  the  property  therein  to  De  M. ; 
and  that  (the  Jory  having  found  that  the 
plaintiff  did  not  intend  to  pass  the  property 
to  De  M.)  the  sailing  fVom  Liverpool  with- 
out giving  the  plaintiff  a  bill  of  lading  in 
exchange  for  the  mate's  receipts,  as  demand- 
ed, was  a  conversion ;  and  that  the  proper 
measure  of  damages  was,  the  value  of  the 
salt  at  Liverpool  at  the  time  of  sailing.  Folk 
V.  Fletaker,  403 

Meaaure  o/  in  Action  for  wrongful  Seimtre  of 

Ooode» 

4.  Goods  rieposited  with  a  pawnbroker  in  the 
way  of  his  trade,  are  privileged  from  dis- 
tress ;  and  this  though  they  may  have  been 
pledged  more  than  twelve  months.  And  the 
proper  measure  of  damages,  is,  the  valne 
of  the  goode,  and  not  merely  that  of  the 
plaintiff's  interest  therein.    Swire  v.  Leaeh, 

479 

JfeoMrs  of,  in  Aetionfor  Breach  of  a  Covenant 

to  repair, 

ft.  The  defiindant  held  premises  under  a  lease, 
with  a  oovsnant  to  keep  and  yield  than  up 


in  repair.  At  the  expiration  of  the  lease,  at 
Christmas,  1803,  the  premises  were  dilapida- 
ted to  na  amount  fixed  by  the  Jury  at  22/. 
The  plaintiff  (the  reversioner)  had  before 
this  time  made  a  verbal  agreement  with  a 
third  person  to  grant  him  a  lease  for  a 
long  term,  and  he  at  once  proceeded  to  puil 
down  the  premises: — Held,  that  the  plain- 
tiff was  notwithstanding  entitled  to  recover 
substantial  damages.    Rawlin/ge  v.  Morgan, 

770 

["  DBAD  WITHOUT  ISSUE." 
See  WiLhJ] 

DILAPIDATIONS. 
See  Daxaobs,  5. 

PISCOVBRT. 
See  Pbactics,  2. 

DISHONOUR. 

Waiver  of  Notice  of, — eee  Bill  of  Excri!I6s, 

0,7. 

DISTRESS. 
^e«  Landlobd  and  Tsraht. 

[DOCKS. 
See  Poor-Ratb.] 

DRAMATIC  ENTERTAINMENT. 

Within  0  <fr  7  Viet.  e.  08. 

The  following  was  held  to  be  a  dramatic  enter- 
tainment or  "stage-play,"  within  the  prohi- 
bition of  the  0  A  7  VicU  c  08:— On  the 
rising  of  the  curtain,  there  was  a  representa- 
tion of  a  storm  at  sea  and  of  a  man  swim- 
ming, not  a  living  person,  but  in  a  theatrical 
phrase  a  "  double."  When  the  storm  sub- 
sided, a  drop-scene  was  disclosed,  with  a 
lake  in  the  back-ground.  A  character  then 
appeared  upon  the  stage,  in  the  costume  of  a 
Greek  prince,  who  spoke  some  lines  relative 
to  the  shipwreck  from  which  he  had  Jant 
escaped.  He  was  then  Joined  by  another 
person,  dressed  as  an  attendant,  and  a  short 
dialogue  ensued.  These  two  were  the  only 
persons  who  appeared  bodily  on  the  stage ; 
and  they  were  twice  on  the  stage  together. 
There  were  several  other  .characters,  —  a 
king,  a  princess,  Ac,  and  a  chorus;  and  the 
dialogue  between  them  was  a  composed  set 
drama,  with  a  regular  plot  of  love,  courtship, 
and  matrimony.  With  the  exception  of  tbe 
two  persons  above  mentioned  (the  dialogoe 
between  whom  was  wholly  subordinate  to 
the  plot  of  the  piece),  none  of  the  characters 
were  at  any  time  bodily  upon  the  stage: 
they  had  their  places  in  a  chamber  below  it, 
where  they  aoted  tbeir  parts,  and  addressed 
taoh  other  in  the  words  allotted  to  them: 
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bot  by  ft  eombinatioTi  of  lensM  aad  mirrors 
their  flgnrei  were  refleotod  upon  •  mirror  at 
the  back  of  the  stage,  so  as  to  present  to  the 
spectators  the  appearance  of  persons  aotaally 
upon  the  stage.  There  was  dancing,  music, 
and  singing,  bot  no  change  of  scenery  or 
dress  during  the  performance.  Vajf,  app., 
Simptm,  res^.,  080 

ECCLESIASTICAL  DISTRICT, 
i^ee  Burial  Act. 

EMBARGO. 

S00  IhBU BANCS,  1,  i. 

ESTOPPEL. 
Set  Bill  of  Exobanob,  4.  Chancbbt  Ambvd- 

MBHT  AND  RbOULATIOH  AcTB. 

BVIDEyCE. 

Dtelnrationt  hy  Sereantt  or  Agent9, 

In  an  action  against  a  railway  company  for 
not  conreying  cattle  to  market  within  a  rea- 
sonable time,  a  County  Court  Judge  allowed 
evidence  to  be  given  of  a  conversation  which 
took  place  a  week  after  the  alleged  cause 
of  action  arose,  between  the  plaintiff  and 
a  "  night  inspector*'  at  one  of  the  Company's 
stations,  whose  duty  it  was  to  forward  the 
cattle,  in  which  the  latter,  in  answer  to  a 
question  as  to  why  he  did  not  send  the  cat- 
tle on,  stated  that  '*  he  had  forgotten  them :" 
— Hold,  that  such  evidence  was  improperly 
admitted, — it  not  being  within  the  scope  of 
the  man's  authority  to  make  admissions  as 
to  by-gone  transactions.  Oreat  Wt$tem 
Bailway  Company ,  app.,  Wtllit,  resp.,    748 

EXECUTORS  AND  ADMINISTRATORS. 

Right*  of, 

1.  It  is  not  competent  to  an  executor  to  main- 
tain an  action  for  a  debt  which  accrued  to 
his  testator,  and  for  which  he  might  have 
sued,  more  than  six  years  before  the  issuing 
of  the  writ.    Penny  v.  Briee,  393 

2.  A.  had  a  right  of  action  against  B.  for  a 
debt  in  respect  of  which  the  Statute  of  Li- 
mitations began  to  run  in  September,  185fl. 
A.  died  on  the  31st  of  May,  1862.  His  exe- 
cutor proved  the  will  on  the  12th  of  July, 
and  commenced  an  action  against  B.  on  the 
5th  of  November : — Held, — that  the  Statute 
of  Limitations  was  a  bar  to  the  claim,  not- 
withstanding a  jury  (or  an  arbitrator)  might 
think  that  the  executor  had  commenced  the 
proceeding  vnthin  a  rtaaanabU  lime.        Id, 

FACTORY  ACTS. 

ITIaf  a  Manm/actmrt  mtkin  lA«  7  A  8  Viet,  c 

16,  9,  73. 
The  weaving  or  plaiting  by  steam  or  other  me- 
chanical power  of  cotton  thread  into  a  oover- 


Ing  for  strips  of  steel  to  be  oaed  for  making 
"crinoline  skirts,"  is  a  manufacture  or  a 
process  incidental  to  the  manufacture  of  a 
cotton  fabric,  within  the  73d  section  of  ihm 
Factory  Act»  7  4  8  Vict,  c  15.  Wkywper, 
app.|  HarnMy,  resp., 

FENCES. 
Defect  of, — §et  Tbbspabb. 


FOREIGN  ATTACHMENT, 
j^ee  LoHDOB. 

GAME. 

Treepaee  in  Punuit  of. 

A.  and  B.  were  passing  in  a  trap  along  a 
highway.  A.  alighted,  and  with  a  dog  asid 
gun  entered  a  field  ifhere  he  had  so  right 
to  go,  and  there  shot  a  hare,  which  he  brought 
to  the  trap  and  handed  to  B.  Both  then  de« 
parted ! — Held,  that,  upon  this  state  of  facta, 
the  justices  would  be  justified  in  inferring 
that  both  were  engaged  in  the  eommissioa 
of  a  common  offence ;  and  that,  one  having 
been  convicted  for  trespassing  in  parsoit  of 
game,  under  the  1  4  2  W.  4,  e.  32,  s.  30,  th« 
other  might  have  been  conrioted  under  tb« 
11  A  12  Vict  c.  43,  s.  5,  for  aiding  and  abet- 
ting  his  companion ;  or  that  both  might  havo 
been  convicted,  upon  an  information  pro- 
perly framed,  of  a  joint  trespass  under  tb« 
former  Act    Sttutyf  app.,  Whilokmnt,  reap., 
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GIFT. 

A  mere  parol  gift  of  a  chattel,  unaeeompanied 
by  delivery  of  possession,  passes  no  property 
therein.     Bourne  v.  Foebrookt,  61 S 

And  eoe  Hubbabd  abd  Wifb,  3,  4. 

HUSBAND  AND  WIFE. 
Conveyance  by  the  Wife  tmc2cr  3  ^  4  YT.  4,  e.  74. 

1.  An  acknowledgment  by  a  married  womaoy 
under  the  statute  3  A  4  W.  4,  e.  74,  was 
taken  in  the  state  of  Wisconsin,  in  the  United 
States  of  America.  The  aflBdavit  of  verifi- 
eatioB  was  sworn  before  '*  E.  B.  Quince,  bo- 
tary  public,  Dane  county,  Wisconsin  ;"  aad 
annexed  thereto  was  a  certifloate,  signed  hy 
and  under  the  seal  of  the  secretary  of  state 
for  Wisconsin,  that  E.  B.  Qnince  was  a  netaiy 
public  in  Dane  oonnty,  duly  appointed,  qua- 
lified, and  empowered  by  the  laws  of  tliat 
state  to  administer  oaths  there.  The  Coart 
allowed  the  docaments  to  be  reeeived  aod 
filed,  though  not  strictly  in  compliance  with 
the  rule  of  Hilary  Term,  14  G.  3.  JU  Ccw- 
per  and  TiUoteon,  TH 

2.  Where  part  of  the  purchase-money  is  to  ba 
paid  to  the  wife,  the  Court  will  not  allow  t&e 
ceriiflcate  of  an  acknowledgment  under  the 
8  A  4  W.  4,  e.  74,  to  be  filed,  witheat  aa 
aflldavit  of  the  ooBuaisiioMr  takaaf  it  that 
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ha  \b  sati84led  from  whftt  pMsed  before  him 
that  the  lady  waa  eontent  that  the  money 
ihoald  be  paid  OTer  to  her  without  any  set- 
tiemenL     B§  Maty  Dowting,  223 

Gift  by  the  Wi/9. 

Sb  A  wife,  though  living  apart  from  her  bus- 
bandy  eannot  lawfully  dispose  by  gift  (even 
accompanied  by  actual  delivery  of  pouei- 
lioa)  of  chattela  acquired  by  her  during 
the  ooTorture.  But,  in  an  action  by  the 
donee  against  a  wrongdoer,  for  the  conver- 
sion of  chattels  so  given,  it  is  not  competent 
to  the  defendant  to  set  up  the  title  of  the 
husband.     Bonme  v.  FotbrookB,  615 

4.  A.,  aa  the  executor  of  B.,  seized  and  sold  as 
the  gooda  of  his  testator  a  watch  and  several 
articles  of  dress  and  jewellery  which  C,  the 
niece  of  B.'s  deceased  housekeeper,  claimed 
to  be  hers  by  gift,  some  of  them  from  her 
aunt,  and  aome  from  B.,  in  whose  house  she 
had  for  many  years  lived  with  her  aunt  as  a 
sort  of  adopted  member  of  the  family.  The 
jury  having  found  upon  suflScient  evidence 
that  the  articles  in  question  had  in  fact  been 
given  to  C,  and  were  in  her  "  possession"  at 
the  timer  of  the  conversion, — Held,  that  G. 
was  entitled  to'recover  their  value;  and  that 
it  waa  not  competent  to  A.,  who  was  a  mere 
wrongdoer,  to  urge,  that,  as  to  those  articles 
which  came  to  G.  by  gift  from  her  aunt,  the 
latter,  having  a  husband  living  (who,  how- 
ever, made  no  claim  to  them),  had  no  au- 
thority to  dispose  of  them.  Jd, 

HORSB. 
See  Warbahtt. 

IKfiPBCTION  OF  BOOKS  AND  DOCU- 
MENTS. 

See  PRACTIOB,  2. 

INBURANCB. 
Bmharge, 

1.  A  policy  was  effected  on  a  Prussian  ship 
valued  at  25002.,  against  such  risks  only  as 
were  excluded  by  the  clause  **  warranted  free 
from  capture,  seisnre,  and  detention,  or  the 
consequences  of  any  attempt  thereof," — with 
a  stipulation  that  the  insurers  **  should  pay 
a  total  loss  thirty  days  after  receipt  of  offi- 
cial news  of  capture  or  embargo,  without 
waiting  for  condemnation."  The  ship  was 
detained  by  an  embargo  in  a  Danish  port, 
after  the  breaking  out  of  hostilities  between 
that  power  and  Germany  : — Held,  that  the 
right  of  the  assured  to  claim  for  a  total  lo»» 
became  vested  on  the  expiration  of  the  thirty 
days,  notwithstanding  that  the  vessel  had 
never  been  actually  taken  out  of  the  posses- 
sion of  the  captain,  and  was  afterwards  (and 
after  action  brought)  restored,  and  arrived 
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in  safety  in  London.  Fowler  v.  The  Engliek 
and  Seottieh  Marine  Ineuranee  Oqmpang 
{Limited),  818 

2.  Held  also,  that  the  entry  of  -the  fact  of  the 
embargo  in  Lloyd's  *'  Loss  Book,"  however 
the  intelligence  might  have  been  received, 
was  sufficient  to  satisfy  the  term  "  official 
news"  in  the  policy.  Jd, 

Total  Loee, 

S.  Neceeeary  »ale  of  a  cargo  not  of  a  periahahle 
nalare.] — A  vessel  was  stranded  and  frosen 
up  in  the  St.  Lawrence  in  the  beginning 
of  the  Winter;  and,  on  the  breaking  up  of  the 
ice  in  the  Spring,  she  was  found  to  be  in 
imminent  peril,  and,  after  several  surveys, 
both  ship  and  cargo  were  sold  under  circum- 
stances which  the  jury  found  to  constitute  a 
reasonable  necessity  for  an  immediate  sale, — 
the  expense  of  getting  the  ship  afloat  and 
repairing  her,  and  of  forwarding  the  cargo 
(timber)  to  its  destination  (Liverpool)  being 
greater  than  their  value  when  so  respectively 
repaired  and  carried : — Held,  that  the  un- 
derwriters on  cargo  were  liable  as  for  a  total 
loss,  without  notice  of  abandonment;  the 
information  of  the  loss  and  of  the  sale  hav- 
ing both  reached  the  assured  at  the  same 
time.     Fameworth  v.  Byde,  8^ 

JUS  TBRTIL 
See  HugBAHD  and  Wifb,  S,  4. 

LANDLORD  AND  TENANT. 

Dietrteefor  Bent. 

Ooode  privileged, — eee  Pawvsrokbb. 

LEASB. 

Conetruction  of  Mining  Lea»e, 
By  a  mining  lease,  the  lessees  covenanted, 
amongst  other  things,  that  they  would  "from 
time  to  time  and  at  all  times  during  the  said 
term  work  the  said  pits,  mines,  and  shafts  in 
a  workmanlike  manner,  and  leave  piUare  of 
the  eaid  atone  of  eufficient  etrength  to  eupport 
the  rooft  of  the  eaid  minee,  and  get  and  clear 
the  said  stone  in  the  usual  and  best  way  in 
which  the  same  is  done  in  other  works  of  a 
like  character  in  Clayton."  It  also  con- 
tained covenants  to  pay  for  surface  damage, 
and  at  the  expiration  of  the  term  to  fill  up 
the  pits  and  shafts,  and  reatore  the  surface 
to  a  state  fit  for  agricultural  purposes  : — 

Held,  that  the  lessees  were  liable  to  the 
reversioner  for  damage  done  to  the  surface 
of  the  land  by  its  cracking  and  subsiding 
in  consequence  of  the  want  of  sufficient  pil- 
lars of  stone  being  left  to  support  the  roofs 
of  the  mines, — notwithstanding  they  might 
have  worked  the  mines  in  an  usual  and  a 
workmanlike  manner.    Bodgeon  v.  MouUon, 
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LETTERS  PATENT. 

Account  of  ProJUt,  under  15  A  10  VicL  e.  83, 

9.  42. 

In  an  action  for  the  infringement  of  a  patent^ 
the  Court  will  only  direct  an  aeconnt  to  be 
taken,  under  the  42d  section  of  the  15  A  16 
Vict.  0.  83,  of  the  profits  which  have  been 
actually  made  bj  the  defendant,  and  not  of 
the  lo§9  tehieh  the  plaintiff  hcu  atutained  by 
the  infringement:  and,  in  the  case  of  an  as- 
signee of  the  patent,  the  account  will  only  be 
taken  from  the  date  of  the  registration  of  the 
assignment  under  s.  35.    Elieood  v,  Chritty, 

494 

LEVEL  CROSSING. 

See  Railway  Compaht,  4,  6. 

LIMITATIONS,  STATUTE  OP. 
See  Statute  of  Limitations. 

LLOYD'S. 
Practice  ofy—eee  Imbdrancb,  2. 

LONDON. 

CuMUym  of  Foreign  Attachment, 

1.  The  custom  of  foreign  attachment  in  the 
9iij  of  London  does  not  warrant  proceed- 
ings against  one  who  at  the  time  of  their 
commencement  was  dead.  Matthey  v.  Wiee- 
man,  057 

2.  Held,  therefore,  that  a  judgment  and  exe- 
cution and  payment  by  the  garnishees  in  a 
suit  so  commenced  in  the  Mayor's  Court 
cannot  be  set  up  by  them  as  an  answer  to  a 
claim  against  them  by  the  personal  repre- 
sentative of  the  deceased,  for  a  debt  due  to 
him  in  his  lifetime,  notwithstanding  that 
the  letters  of  administration  were  granted 
before  execution  had,  and  that  (as  was  sug- 
gested) by  the  custom  she  might  have  ap- 
peared in  the  Mayor's  Court  and  dissolved 
the  attachment  Id. 

3.  Westoby  v.  Day,  2  Ellis  k  B.  005,  distin- 
guished. Id. 

LOSS-BOOK. 

See  IN817BA1ICB,  2. 

MANAGING  CLERK. 
See  ATTORiriBr,  2. 

MARRIAGE  SETTLEMENT. 
See  Parthkrbhip,  1. 

MASTER  AND  SERVANT. 
Jhelarationa  bg  Servant, — aee  Eyidbvcb. 

MATE'S  RECEIPT. 
See  CoHYBBtiOir. 


MATOR'S  COURT. 
See  LoHDov. 

MEMORANDA. 
Jttdgee, 

Retirement  of  Williams,  J.,  219. 
Appointment  of  Montague  Smith,  J.,  219. 

Queen'e  OouneeL 
Webster,  MUwurd,  Brown,  Bnlwer,  DeOez, 
Joshua  Williams,  Smith,  Jesael,  Sir 
Thomas  PhiUips,  Giifard,  530. 

Serjeant, 
Beigamin  Coolson  Robinson,  of  the  Mid- 
dle Temple,  530. 

MINING  LEASE. 
See  Lbabb. 

MISDEMEANOR. 
Forbearing  to  proeeeute  for, — eee  Bill  of  IRl' 

CHANOB,  1. 

NEGLIGENCE. 
See  Railway  Covpabt. 

NOTARIAL  SEAL. 
See  HnsBAiTD  and  Wifb,  I. 

NOTICE  OF  abandonmbn:  . 

See  IllSURABCB. 

NOTICE  OF  DISHONOUR. 
See  Bill  of  Excbarob,  6,  7. 

OATHS. 
Adminietration  of, — wee  Hubbavd  ahd  Wifb,  I 


OFFICIAL  NEWS. 
See  Inbitbahcb,  1,  2. 

ORDER  AND  DISPOSITION. 
See  Babcbupt,  5. 

PAROCHIAL  ASSESSMENT  AC7. 
See  PooB,  1,  2. 

PARTNERSHIP. 

What  couttituiee  a  Partnerekip  quoad  Third 

Pereone, 


1.  S.,  being  about  to  eommenoe  baaioea  as  sa 
underwriter  through  the  agency  of  one  F^ 
in  oonsideration  of  the  defendant  (his  ^fttker) 
engaging  to  hold  50002.  available  for  him  for 
the  purpose  of  carrying  out  the  arraogesscatt 
gave  him  the  following  memonndum, — **  Is 
consideration  of  ypur  guaranteeing  ase  to  tK« 
extent  of  5000/.  in  my  business  of  an  ob- 
derwriter,  until  by  anch  business  I  sbaU 
make  or  acquire  from  the  profita  tkere«^ 


PARTNERSHIP. 
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50002.  after  proTiding  for  all  known  losses, 
I  hereby  promise  and  agree  to  pay  to  yon 
daring  your  life,  in  ease  I  shall  so  long 
live,  an  annuity  of  500/.,  being  equal  to  101. 
per  eent  per  annum  on  5000/. ;  and  forther, 
that,  if  at  the  end  of  three  years  from  the 
date  hereof  it  shall  appear  that  one-fourth  of 
the  net  average  annual  profits  during  that 
period  made  by  me  in  the  said  business  shall 
amount  to  more  than  500/.,  the  said  annuity 
■hall  thenoeforth  be  increased  to  a  yearly 
sum  equal  to  one-fourth  of  such  net  average 
annual  profits  made  by  me  in  the  said  busi- 
ness during  the  said  three  years : "  the  me- 
morandum concluded  with  these  words, — 
«  moreover,  in  no  case  are  you  to  be  consi- 
dered as  a  partner  with  me  in  the  said, 
business  of  an  underwriter." 

By  a  settlement  afterwards  made  on  his 
marriage,  S.  assigned  to  the  defendant  and 
one  D.,  as  trustees,  "all  and  singular  the 
sums  of  money,  earnings,  profits,  and  emolu- 
ments which  are  now  in  the  hands  of  F.,  and 
all  such  as  shall  hereafter  come  into  the 
hands  of  F.  on  account  or  in  respect  of  the 
said  underwriting  business."  The  deed  also 
contained  a  power  of  attorney  enabling  the 
trustees-  to  receive  the  whole  proceeds  of  the 
business ;  and  the  first  trust  was,  to  pay  the 
defendant  500/.  a  year,  with  an  additional 
sum  when  the  profits  of  the  business  should 
have  realised  a  given  sum,  and  a  covenant, 
that,  when  the  accumulated  profits  should 
have  reached  8500/.,  and  continued  at  that 
amount  without  reduction  for  two  years,  the 
trustees  should  reassign  to  S.  "the  said 
moneys  and  pro/it$  arising  from  the  afore- 
said underwriting  business :" 

Ileld, — upon  a  special  case,  setting  out 
the  memorandum  and  the  marriage  settle- 
ment, and  in  which  it  was  agreed  that  the 
Court  should  draw  "any  reasonable  infer- 
ences of  fact," — that  the  deedf  at  all  events, 
eonstituted  the  defendant  a  partner  in  the 
business,  and  consequently  that  he  was  liable 
on  a  policy  underwritten  by  S.  BulUn  v. 
Skarp,  6U 

Aceq^tanee  in  fraud  of  Partntrthip  Articlet. 

2.  To  an  action  by  an  endorsee  against  A.  and 
B.  as  the  acceptors  of  a  bill  of  exchange,  B. 
having  suffered  judgment  by  default,  A. 
pleaded  that  he  did  not  accept  the  bill.  At 
the  trial,  it  was  proved  that  A.  and  B.  were 
partners,  and  that  the  bill  had  been  accepted 
b/  B.  in  fraud  of  the  partnership  articles, 
without  the  knowledge  of  A.,  and  for  his 
own  private  purposes : — Held,  that  this  cast 
upon  the  plaintiff  the  burthen  of  showing  that 
he  gave  value  for  the  bill.  Hogg  v.  Skeen,  426 

3.  Mnsgrave  v.  Drake,  5  Q.  B.  185,  Dav.  A 
Mer.  347,  distinguished.  Id, 

PATENT. 

S§€  LXTTSRB  PaTBMT. 


PAWNBROEBR. 
Pledge  not  dietrainable, 

1.  Qoods  deposited  with  a  pawnbroker  in  the 
way  of  his  trade,  are  privileged  from  dis- 
tress ;  and  this  though  they  may  have  been 
pledged  more  than  twelve  months.  ^irtr«  v. 
Leach,  479 

2.  And,  held,  that  the  proper  measure  of  da- 
mages was,  the  value  of  the  goode,  and  not 
merely  that  of  the  plaintiff's  interest  therein. 

Id. 
PAYMENT. 

PUa  of, — eee  Coxpobitioh-Dssd. 

PLEADING. 
Plea  of  Eetoppel, — e^e  CHAircsRr  AvENPitEHT 

AMD  ReGULATIOK  AcTB. 

Plea  of  Tender,— eee  Coxpobitiok-Dbed. 

POOR. 

Union  Aaeeeement  Committee  Act. 
1.  In  the  parish  of  S.  were  certain  breweries  the 
occupiers  of  which  were  respectively  pof- 
sessed,  as  owners  or  lessees,  of  a  number  of 
public-houses  known  as  "tied  houses,"  some 
of  which  were  in  the  parish  of  S.  and  some 
in  other  parishes.  These  public-houses  were 
let  to  tenants  at  smaller  rents  than  they 
would  have  been  let  at  if  they  had  been  free 
public-houses,  the  tenants  being  bound  by 
contracts  with  the  landlords  (assumed  to  be 
contained  in  the  instrument  of  demise)  to 
purchase  from  them  all  the  malt  and  other 
liquors  consumed  in  their  respective  hous- 
es,— and  so  (probably)  paying  a  higher  price 
for  their  liquors  than  they  would  have  paid 
had  they  been  free.  , 

In  valuing  these  breweries  and  public- 
houses  for  the  purpose  of  making  the  valua- 
tion-list under  the  Union  Assessment  Com- 
mittee Act,  1862,  25  A  20  Vict.  c.  103,  s. 
14,  the  overseers  applied  to  them  the  same 
principles  of  valuation  as  to  the  other  ratea- 
ble hereditaments  in  the  parish,  pursuant  to 
the  Parochial  Assessment  Act,  0  A  7  W.  4, 
0.  00.  I 

The  union  assessment  committee  (under 
the  Union  Assessment  Committee  Act,  1803), 
having  ascertained  that  the  overseers,  in  ar- 
riving at  the  gross  estimated  rental  and 
rateable  value  of  the  breweries,  had  not  taken 
into  their  consideration  the  advantages  which 
the  occupiers  of  such  breweries  derived  from 
the  before-mentioned  contracts  with  their 
tenants,  the  publicans,  and  having  obtained 
the  numbers  of  such  "tied  public-houses" 
attached  to  each  brewery,  increased  the 
gross  eetimnted  rental  and  the  rateable  value 
of  such  breweries  respectively  by  such  an 
increased  sum  as  the  committee  in  their  opi- 
nion considered  the  breweries  might  reason- 
ably be  expected  to  let  for,  with  the  adran-* 
tages  attending  the  contracts  with  the  "  tied 
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pnblio-hoaiei."  They,  bow^Ter,  made  no 
rednetion  in  the  yaluation-liflt  in  respect  of 
the  yalue  of  the  several  "  tied  pablio-hoos- 
M  •** — Held,  bj  Erie,  C.  J.,  and  Montague 
Smith,  J.  (dissentieDte  Byles,  J.),  that  the 
union  assessment  committee  bad  done  wrong 
in  so  increasing  the  rateable  Talne  of  the 
breweries,  snob  rateable  valae  not  being 
affected  by  these  personal  oontracM  with  the 
tenants  of  the  tied  pablic-honses.  The  Over- 
teera  of  Sunderland-near-tht'Sea,  app.,  T%e 
Ouardiant  of  ikt  Sunderland  Poor  Law 
Union,  resp.,  631 

8.  Held  also,  that  (he  "rateable  Talae"  of  the 
public-houses  was  not  to  be  decreased  by 
reason  of  the  burthen  cast  upon  the  tenants 
by  (heir  contracts  with  the  brewer  landlords. 

Jd, 

S.  In  making  out  the  valuation-list  in  a  parish 
which  has  adopted  the  Small  Tenements 
Rating  Act,  13  A  14  Vict  c.  99,  the  reduction 
to  be  made  under  s.  4  of  that  Act  and  s.  8 
of  the  14  A  15  Vict  c.  89,  to  the  owners  of 
small  tenements  who  are  rated  instead  of  the 
occupiers,  should  be  made,  not  from  the 
"  rateable  value"  of  the  hereditaments  as- 
sessed, but  from  the  rate  in  the  pound  to  be 
levied  and  collected.  Id. 

[POOR-RATE. 
Exemption  from, 

1.  The  Grown  not  being  named  in  the  43  Elis. 
c.  2,  is  not  bound  by  its  enactments.  Pro- 
perty therefore  in  the  occupation  of  the 
Crown,  or  in  that  of  persons  using  it  exclu- 
sively in  and  for  the  service  of  the  Crown, 
is  not  rateable  to  the  relief  of  the  poor.  Mev' 
eejf  Doeke  v.  Cameron;  Jonee  v.  Mereey 
Docke,  867 

2.  The  statute  is,  in  its  provisions,  general  and 
inclusive,  and  no  other  principle  applying  to 
create  an  exemption  from  those  provisions, 
all  property  capable  of  beneficial  occupation, 
and  which  if  let  to  a  tenant  would  be  capa- 
ble of  producing  rent,  is  liable  to  be  rated, 
though  in  the  hands  of  trustees  who  occupy 
it  under  Acts  of  Parliament  for  the  mainte- 
nance of  works  declared  to  be  beneficial  to 
the  public,  though  such  trustees  derive  no 
benefit  from  the  occupation,  and  though  the 
revenues  arising  from  such  occupation  are 
exclusively  applied  to  the  maintenance  of  the 
works.  Id. 

3.  Trustees  who  were  constituted  by  Acts  of 
Parliament,  "The  Mersey  Docks  Board," 
and  were  specially  appointed  to  have  the 
control  of  certain  docks,  Ac,  vested  in  them 
as  such  trustees,  in  order  to  maintain  these 
docks  for  the  benefit  of  the  shipping  fre- 
quenting the  port  of  Liverpool,  were  there- 
fore held  liable  to  be  rated  as  occupiers, 
(bough  they  occupied  such  docks,  Ac,  only 
for  the  purposes  of  these  Acts  and  derived 
no  benefit  from  the  occupation.  Id. 


4.  The  King  e.  The  Commiaiionen  of  th« 
Baiter's  Load  81uioe»  4  T.  R.  730;  and  Tb« 
King  V.  Liverpool,  7  B.  A  C.  61, 


5.  Recent  Aets  expreuly  deotared  that 
warehouses  and  parts  of  the  doeks,  then 
(he  first  time  ereoted  and  put  under  the  o 
trol  of  the  trustees,  were  to  be  liable  to 
Per  Lord  Chelmsford :  These  Aeta  did 
by  implication  declare  that  the  othar 
of  (he  docks  were  not  liable  (o  rates. 


for 
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PRACTICE. 


Application  for  Plaintiff**  Addreee,  under  «.  7 
of  the  Common  Law  Procedure  Act,  1852. 

1.  It  is  no  answer  to  an  application  for  the 
address  of  the  plaintiff,  under  the  7tli  secfckm 
of  the  Common  Law  Procedure  Act,  1852, 
that  the  defendant  makes  it  for  the  purpose 
of  enabling  him  to  enforce  against  the  plain- 
tiff an  attachment  out  of  the  Court  of  CbAa> 
eery  for  non-payment  of  costs  in  a  «iut 
there.     Cox  v.  Bockett,  239 

Dieeovery  under  e.  50  of  the  Camunm  Lam  /Vo-> 
cedure  Act,  1854. 

2.  Discovery  under  s.  50  of  the  Common  Law 
Procedure  Act,  1854,  reAised,  in  an  action 
against  an  attorney  for  alleged  negligeaca 
and  misoonduct  as  attorney  for  the  plain* 
tiff, — the  object  of  the  application  being  to 
compel  the  production  of  the  defJendanta' 
books,  for  the  purpose  of  Inspeoting  aatriee 
therein  upon  which  it  was  sunuaed  were 
founded  the  items  in  a  certain  bill  of  coets 
which  had  been  delivered  by  the  dafndaaU 
to  the  plaintiff.     O09  v.  BockM^  241 

Inttrrogatoriee  under  9,  51. 

3.  In  an  action  for  misrepresentation  on  the 
sale  of  a  business.    JBUght  v.  Ooodlifft,  757 

PRINCIPAL  AND  AGENT. 

Set-off  of  Debt  du9  to  the  Agent, 

1.  One  who  buys  goods  of  a  person  whom  be 
knows  to  be  selling  them  as  an  agent,  eannof 

'  set  off  in  an  action  by  the  principal  for  their 
price  a  debt  due  to  him  from  the  agent,  eve* 
though  he  did  not  at  the  time  of  tbo  pur- 
chase know  and  had  not  the  means  of  know- 
ing who  was  the  real  owner.  Stmeium  v. 
Brineley,  467 

2.  To  an  action  for  goods  sold  and  deliveted* 
the  defendants  pleaded,  that  the  goods  were 
sold  to  them  by  one  Moll,  then  being  the 
agent  of  the  plaintiffs  and  intrusted  by  them 
with  the  possession  of  the  goods  as  apparent 
owner  thereof;  that  Moll  sold  them  ia  hi« 
own  name  and  as  his  own  goods  with  the 
consent  of  the  plaintiffs ;  that  the  deftndanti 
at  the  time  of  the  sale  and  delivery  did  sot 
know  and  bad  not  the  means  of  knowing 
that  the  plaintiffs  were  the  owners  oC  the 
goods,  or  that  Moll  was  their  agent;  and 
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tbat,  at  th«  time  of  tfa«  ssid  lale  ftnd  deliTery 
of  ihe  goods,  aod  before  the  defendanta  knew 
thai  the  plaintiiFs  were  the  owners  of  the 
goods,  or  that  Moll  was  the  plaintiffs'  agent, 
Moll  beeame  and  eontinued  indebted  to  the 
defendants  for  goods  sold,  Ao.,  to  an  eqnal 
amoant,  which  they  were  willing  and  offered 
to  set  off: — 

Held,  a  bad  plea,  for  not  averring  that  the 
defendants  did  not  know  and  had  not  the 
means  of  knowing  that  Moll  at  the  time  he 
.  aold  the  goods  to  them  was  a  mere  agent 
jS'eMeitsa  ▼.  Brinslty,  467. 
Jhelaration$  by  Agent, — •««  Btiduick. 
And  see  Architect. 

PRODUCTION  OF  BOOKS. 
JSm  Praotxcs,  2. 

PROMOTIONS 
^ee  Memoraitba. 

PUBLIC  COMPANT. 
Sm  Railway  Covpavt. 

QUANTITIES. 
See  Arcbitbct. 

RAILWAY  COMPANT. 
Liabilitjf  of,  /or  Negligenee  of  Servante, 

1.  Injury  to  pageenger.] — On  the  arrlTal  of  a 
train  at  the  railway  terminns,  there  not  being 
room  for  all  the  carriages  to  be  drawn  np  to 
the  platform,  some  of  the  passengers  were 
reqaired  to  alight  npon  the  line  beyond  it, 
the  depth  from  the  carriage  to  the  gronnd 
being  about  three  feet.  In  so  alighting,  a 
lady,  instead  of  availing  herself  of  the  turn 
steps,  with  the  assistance  of  a  gentleman 
Jumped  from  ihe  ^rat  step  to  the  ground,  and 
sustained  a  spinal  injury  from  the  eonons- 
sion.  The  jury  having  found  that  the  Com> 
pany  were  guilty  of  negUgenoe  in  not  pro- 
Tiding  reasonable  means  of  alighting,  and 
that  the  lady  had  not  by  misoondaet  on 
ber  part  contributed  to  the  injury,  and  hav- 
ing  awarded  her  500^, — the  Court  held  that 
there  was  evidence  to  warrant  their  findings 
and  declined  to  interfere  with  the  amount  of 
damages.  Foy  v.  The  London,  Brighton, 
and  South  Coaet  Bailieny  Company,         226 

2.  Where  a  railway  has  running  powers  over 
the  line  of  another  Company, — Qucert,  whe- 
ther it  is  not  the  duty  of  tiie  former  to  see 
that  its  engines  and  carnages  are  reasonably 
adapted  for  safe  travelling  thereon.  Oraham 
V.  The  North  Eaetern  Railway  Company,  229 

S»  In  an  action  by  the  guard  of  a  railway  ex- 
ercising such  powers,  for  an  injury  sustained 
by  him  through  his  head  coming  in  contact 
with  a  post  on  the  servient  railway,  while 
looking  out  in  the  reasonable  performance 
•f  hii  daty|--.th«  Jury  haviag  fouad  that  the 


position  »f  the  post  was  such  as  to  be  daa- 
gerous  to  a  guard  who  is  to  keep  a  lookout 
reasonable  for  the  safety  of  the  train :— Held, 
that  the  servient  railway  Company  were  lia- 
ble. Jd. 

4/  Level  eroeeing,'] — Queere,  as  to  the  extent 
of  the  obligation  of  a  railway  company  to 
place  guards  at  level  crossings  ?  Bilbee  v. 
The  Loudon,  Brighton,  and  South  Coaet  Bail' 
u>ay  Company,  584 

5.  A  railway,  crossed  on  a  level  a  public  car- 
riage and  foot  way  at  a  spot  which,  from  the 
fact  of  there  being  a  considerable  curve  ia 
the  line,  and  a  bridge  near,  trains  coming  in 
one  direction  were  not  seen  until  very  close^ 
was  peculiarly  dangerous.  There  were  gates 
across  the  carriageway  which  were  kept 
locked ;  but  the  footway  was  protected  only 
by  a  swing-gate  on  either  side,  no  person 
being  there  to  caution  people  passing.  The 
-plaintiff  while  using  the  footway  was  knocked 
down  by  a  passing  train,  and  injured: — 
Held,  that  it  was  properly  left  to  the  Jury  to 
say  whether  or  not  the  Company  had  been 
guilty  of  negligenoe.  Id^ 

REASONABLE  TIME. 

See  COMTRACT,  2. 

RELEASE. 
See  Bankrupt,  1,  8. 

RETURN  TOLL. 
See  TiTRHPiKE  Act. 

SBT-OPP. 
See  Principal  and  Aoent,  1. 

SMALL  TENEMENTS  RATINQ  ACT, 
Conetruetion  o/,—eee  Poor,  3. 


[SHIFTING  CLAUSE. 
See  Will.] 

SPECIFIC  APPROPRIATION. 
See  Contract,  3. 

STAGE-COACH. 
See  TuRNPiKB  Act. 

STAGE-PLAY. 
See  Dramatic  Entertainiibnt. 

[STATUTE  OF  43  ELIZ.  o.  2. 
See  Poor-Ratb.] 

STATUTE  OF  LIMITATIONS. 

Application  o/. 

1.  It  if  not  competent  to  an  exeentor  to  aiaiB- 
tain  an  aetioa  for  a  debt  which  aeeraad  to 
ft  testator,  aad  for  which  ha  might  hBTt 
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TURNPIKE  ACT. 


Bucdy  more  than  six  year }  before  the  issaing 
of  the  writ.     Penny  v.  BHee,  393 

2.  A.  had  a  right  of  action  against  B.  for  a 
debt  in  reepcct  of  which  the  Statute  of  Li- 
mitations began  to  run  in  September,  1856. 
A.  died  on  the  Blst  of  May,  1863.  His  exe- 
cutor proved  the  will  on  the  12th  of  July, 
and  commenced  an  action  against  B.  on  the 
5th  of  November : — Held, — that  the  Statute 
of  Limitations  was  a  bar  to  the  claim,  not- 
withstanding a  jury  (or  an  arbitrator)  might 
think  that  the  executor  had  commenced  the 
proceeding  within  a  reatonabU  time.         Id. 

SURVEYOR. 
Certljieate  of, — tee  CONTRACT,  1. 

TENDER. 
Plea  of, — «ee  Coxposition-Debd. 

TIED  PUBLIC-HOUSES. 
iS'ee  Poor,  1,  2. 

TOLL. 
See  Tdbnpikb  Act. 

TRESPASS. 

By  Cattle  through  Defect  of  Feneee, 

Through  defect  of  fences  which  it  was  the  de- 
fendant's duty  to  repair,  his  mare  strayed  in 
the  night-time  from  his  close  into  an  adjoin- 
ing field,  and  so  into  a  field  of  the  plain- 
tiff's in  which  was  a  horse.  .  From  some 
unexplained  cause,  the  animals  quarrelled, 
and  the  result  was  that  the  plaintiff's  horse 
received  a  kick  from  the  defendant's  mare, 
which  broke  his  leg,  and  he  was  necessarily 
killed: — Hold,  that  the  defendant  was  re- 
sponsible for  his  mare's  trespass,  and  that 
the  damage  was  not  too  remote.  Lee,  app., 
Biley,  resp.,  722 

TRESPASS  IN  PURSUIT  OF  GAME. 
See  Qamb. 

TURNPIKE  ACT. 

Conatruction  of  Bath  and  Chippenham  Turn- 
pike Act. 

1.  Return  (of/.]— By  a  local  turnpike  Act  (10 
G.  4,  c.  ex.),  the  following  tolls  were  imposed, 
amongst  others, — **  1.  For  every  horse  draw- 
ing any  coach,  caravan,  or  other  such  light 
carriage  {except  etage'Coaehee),  id,  2.  For 
every  horse  drawing  any  etage-eoaeh  liceneed 
to  carry  not  more  than  16  pattengere,  bd. ', 
and  licensed  to  carry  more  than  16  passen- 
gers, t\d,  3.  For  every  horse  drawing  any 
van  or  other  such  carriage  for  the  convey- 
ance of  goods  for  hire  or  pay,  t\d,  4.  For 
every  horse  drawing  any  caravan  or  e  <her 
each  carriage  {Ueeneed  to  earrg  paeeengjre 

■  far  hire),  M  the  game  rate  as  itaga-ooaches 


earrying  the  same  namber  of  paaseBgera." 
And  a  subsequent  olanse  (s.  7)  provided  thmt 
only  one  full  toll  should  be  taken  for  paacin^ 
and  repassing  on  the  same  day. 

A.,  a  carrier,  was  the  owner  of  a  foar- 
wheeled  van,  in  which  he  journeyed  on  cer- 
tain days,  and  at  stated  times,  between  Bath 
and  Chippenham,  ''carrying  goods  oees^ 
sionally,  and  passengers  occasionally,  «nd 
sometimes  both,"  for  payment  He  paid  tko 
annual  duty  of  2^  6«.  8^.  imposed  by  the  16 
A  17  Vict  c.  90,  sched.  D.,  "for  every  car- 
riage used  by  any  common  carrier  prioei- 
pally  and  bon&  fide  for  and  in  the  canyiog 
of  goods,  wares,  or  merchandises,  whereby 
he  shall  seek  a  livelihood,  where  such  car- 
riage shall  be  occasionally  only  nted  in 
conveying  passengers  for  hire,  and  in  such 
manner  that  the  stage-carriage  duty,  or  an  j 
composition  for  the  same,  shall  not  be  pays^ 
ble  under  any  license  by  the  oommisaionen 
of  inland  revenue :" — 

Held,  that  A.  was  not  chargesble  witk 
return  toll,  as  the  proprietor  of  a  "  stage- 
carriage,"  under  the  9th  section  of  the  local 
Act,  which  provided  that  "  for  or  in  respect 
of  the  horses  drawing  any  stage-coach,  stage- 
wagon,  van,  caravan,  cart,  or  other  stage- 
carriage  for  the  conveyance  otpa—emgere  for 
payment,  hire,  or  reward,  for  which  toll 
should  have  been  paid,  and  which  shoald 
return  on  the  same  day  through  the  same 
turnpike-gate  or  bar,  the  tolls  thereby  made 
payable  should  be  paid  for  every  time  of 
passing  and  repassing  through  every  such 
gate  or  bar,  in  like  manner  as  if  no  toll  bad 
been  before  paid  thereat"  EatwtU,  app., 
Bichmond,  resp.,  364 

Conetruetion  of  Cireneceier  Tnmpike  Act. 

.  Beturn  toll.] — By  a  local  turnpike  Act  (6  Q, 
4,  e.  cxliiL),  the  following  tolls  (amongsi 
others)  were  imposed,— "  For  every  horae  or 
other  beast  drawing  any  coach,  •to^e-eoecA, 
diligence,  van,  oaravan,  sociable,  berlin,  lan- 
dau, chariot,  vis-iL-vis,  barouche,  phaeton, 
chaise-marine,  calash,  curricle,  chair,  gig, 
whiskey,  hearse,  litter,  chaise,  or  other  tuck 
like  carriage,  9d. :  For  every  horse  or  other 
beast  drawing  any  wagon,  wain,  cart»  or 
other  such  like  carriage,  having  the  felloes 
of  the  wheels  thereof  of  the  breadth  of  six 
inches  or  upwards  at  the  bottom  or  aoles 
thereof,  6d."  And  a  subsequent  claase  pro- 
vided that  one  toll  only  should  be  paid  for 
passing  and  repassing  on  the  same  day. 

A.,  a  carrier,  was  the  owner  of  a  eovered 
caravan  (the  single  toll  on  which  was  admit- 
ted to  be  M.)  with  which  he  travelled  be- 
tween Cirencester  and  Gheltenhaa  every 
Tuesday  and  Thursday,  at  a  paoe  not  as- 
eeeding  four  miles  an  hour.  He  need  kis 
oaravan  principally  for  carrying  ^oods,/er 
hire,  but  he  frequently  (as  be  did  npen  the 
oeoasioa  in  qnestion)  oonvoyed  thainin  nlae 
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pa**mger9,  for  hire.  H«  was  not  licensed 
voder  the  Stage-Carriage  Act,  2  A  3  W.  4, 
e.  120,  but  paid  the  daty  imposed  by  the  16 
St  17  Vict.  c.  90,  sehed.  D.,  "for  every  car- 
riage need  by  any  common  carrier  princi- 
pally and  bon&  fide  for  and  in  the  carrying 
of  goods,  wares,  and  merchandises,  whereby 
he  shall  seek  a  livelihood,  where  saoh  car- 
riage shall  be  occasionally  only  nted  in  con- 
veying passengers  for  hire,  and  in  such 
manner  as  the  stage- carriage  duty,  or  any 
composition  for  the  same,  shall  not  be  paya- 
ble under  any  license  by  the  commissioners 
of  inland  revenue :" — 

Held,  that  A.  was  the  proprietor  of  a 
"  stage-carriage  conrtying  goods  for  pay  or 
reward,"  within  the  11th  section  of  the  local 
Aet,  which  provided  that  "  the  tolls  thereby 
made  payable  for  or  in  respect  of  horses  or 
beasts  drawing  any  stage-coach,  diligence, 
van,  oaravan,  or  stage- wagon,  or  other  stage- 
carriage  conveying  passengers  or  good9  for 
pay  or  reward,  shall  be  payable  and  paid 
every  time  of  passing  or  repassing  along 
the  said  road ;"  and  therefore  liable  to  the 
return  tolL     Comley,  app.,  Carpenter,  resp., 

378 

UNION  ASSBSSMBNT  COMMITTBB  ACT. 
Conetruetion  of, — ete  PoOB,  1,  2. 

UNRBASONABLB  COVENANTS. 
See  Bankrupt,  2,  3. 

WAIVER  OF  NOTICE. 
8m  Bill  or  Bxchanob,  6,  7. 

WARRANTY. 
On  (he  Sale  of  a  Horee, 

The  defendant,  who  had  a  horse  for  sale  at  a 
commission  stable,  meeting  the  plaintiff  at 
Tattersall's,  and  being  informed  by  bim  that 
he  had  been  looking  at  the  horse,  said, — 
''  He  is  a  good  harness  horse.  He  belonged 
to  Baron  R.,  who  sold  him  because  he  could 
not  match  him."    The  plaintiff  went  again  | 


to  the  stable,  and,  after  having  had  the  horse 
put  into  a  break,  agreed  to  purchase  him  for 
65/.  There  was  no  suggestion  that  the  de- 
fendant had  intentionally  mis  represented  the 
horse:  but  he  turned  out  to  be  a  kicker. 
The  jury  having  found  that  the  representa- 
tion made  at  TattersaU's  was  part  of  the  con- 
tract, and  amounted  to  a  warranty  that  the 
horse  was  quiet  in  harness, — the  Court  re- 
fused to  disturb  the  verdict.  Percival  v. 
Oldaere,  398 

[WILL. 

A.  so  devised  his  estate  of  G.  that  no  female 
issue  of  any  son  of  B.,  his  first  devisee,  could 
take  or  inherit.  B.  being  himself  possessed 
of  another  estate  of  C.  H.,  and  having  suc- 
ceeded to  the  G.  estate,  made  a  will  by  which 
he  devised  his  original  estate  G.  H.  to  his 
sons  successively  in  tail  male ;  then  to  the 
children  of  his  sons  in  tail  general ;  then  to 
his  own  eldest  daughter  for  life.  He  added 
a  shifting  clause,  declaring  that  his  own  de- 
vised estates  should  not  be  held  or  enjoyed 
by  any  one  of  his  sons  or  daughters,  or 
his,  her,  or  their  issue,  after  such  son  or 
daughter,  or  his,  her,  or  their  issue,  should 
have  come  into  possession  of  the  estate  de- 
vised by  A. ;  but  that  as  often  as  such  estate 
of  A.  should  come  to  the  possession  of  any 
of  his  (B.'s)  sons  or  daughters,  or  any  of 
their  issue,  that  then  the  person  next  in 
remainder  under  the  limitations  f^f  his  (B.'s) 
will,  should  be  entitled  to  the  C.  H.  estate ; 
and  so  from  time  to  time,  as  often  as  the 
event  might  happen,  in  such  manner  and  as 
if  the  person  so  becoming  possessed  of  the 
G.  estate  had  died,  or  was  then  dead,  with- 
out issue :" 

Hold,  that  "  issue"  here  only  meant  those 
who  would  take  under  the  limitations  ante- 
rior to  the  devise  **  to  the.  person  next  in 
remainder,"  and  excluding  them  alone  from' 
taking  under  those  limitations.  The  effect 
of  the  shifting  clause  was  therefore  simply  to 
propel  or  accelerate  the  next  remainder,  but 
not  to  carry  over  the  estate  in  a  different 
class  of  remainder.  Jellieoe,  app.,  Oardiner, 
reap.,  860] 
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ACT  OF  PARLIAMENT. 
CoMtrucHom  o/, — m«  Fulbam  Bbibos. 
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ACTUAL  SEISIN. 
See  Rent-Char6S. 

AGE. 
See  Qualification  (Borough),  fl. 

APPORTIONMENT. 

0/  Poor 'Rate  uttder  17  G,  2,  e.  38,  «.  12,- 
Poor-Ratb,  3. 

ASSISTANT  OVERSEER. 
See  Poor-Rate,  1,  3. 

BEDESMEN. 
See  Charitablr  Fouhdation,  8. 

BOTTESFORD  HOSPITAL. 
Set  Charitable  Fouxdation,  L 

BUILDING. 
'Set  Qualification  (Borough),  1-5. 

BURLEIGH  HOSPITAL. 
See  Charitable  Fodndation,  2. 

CHARITABLE  FOUNDATION. 
Boitee/ord  BoepitaL 

1.  In  1692,  the  Earl  of  Rutland  founded  a  hos- 
pital at  Botlesford  for  fonrteen  poor  men; 
and  by  a  deed  of  1762  the  lands  belonging 
thereto  were  vetted  in  trtmteee^  in  trust  to  per- 
mit the  rectors  for  the  time  being  of  two  pa- 
rishes named  to  receive  the  rents  and  pro- 
fits, and  thereout  pay  to  each  of  the  fonrteen 
inmates  certain  periodical  sums  (in  the  whole 
amounting  to  62.  I2«.  8</.  per  annum),  and 
to  expend  upon  them  certain  other  sums  in 


clothing,  coals,  medical  and  other  afttcod- 
ance,  Ao.  Since  the  year  1778,  the  traaiiej 
had  been  in  the  habit  of  allowing  the  siirplas 
revenue  to  be  distributed  amongst  the  in- 
mates of  the  hospital,  so  thatea«h  had  down 
to  the  present  time  been  in  the  reeeipi  d  9». 
%d.  per  week,  exclusive  of  the  allowaaee  for 
clothing,  Ac. :  but  there  appeared  nothing  in 
the  deed  of  1762  to  warrant  this  ineieaaed 
allowance : — Held,  that  the  inmates  had  not 
any  equitable  freehold  estate  or  interest  in 
the  lands  belonging  to  the  hospital,  so  as  te 
entitle  them  to  be  registered  for  the  county. 
Steele,  app.,  Boewortk,  resp.,  22 

Burleigh  HoepitaL 

2.  Burleigh  Hospital,  a  charitable  fonndation 
for  a  certain  number  of  poor  men  called 
bedesmen,  was  endowed  prior  to  the  statute 
29  Elis.  0.  6  (an  act  for  the  incorporation  of 
public  charities),  and  was  governed  by  cer- 
tain rules  or  ordinances  which  refemd  ta 
"  the  feoffees  and  their  heirs,"  who  by  lapse 
of  time  had  been  altogether  lost  sight  ol 
The  bedesmen  were  appointed  for  life»  eaek 
on  his  appointment  having  a  room  in  the 
hospital  specially  assigned  to  him,  and  which 
was  found  to  be  of  the  annual  value  of  4X. 
The  bedesmen  were  by  the  ordinances  de- 
clared to  bo  subject  to  expulsion  for  eertaia 
offences ;  but  no  instance  of  expulsion  had 
ever  been  known.  There  was  a  warden,  who 
with  the  bedesmen  managed  the  property 
belonging  to  the  hospital,  letting  a  pertioa 
of  it  and  dividing  the  rent  between  tbeot : 
and,  on  the  oosasion  of  a  railway  eompaay 
requiri:ig  a  portion  of  the  land,  the  wwdea 
and  bedesmen  executed  the  conveyance,  end 
received  the  purchase-money,  which  they  ex- 
pended in  improving  the  hospital  prenises 
for  their  mutual  benefit: — Held, — upon  the 
authority  of  Simpson,  app.,  Wilkinson,  issp^ 
7  H.  ft  G.  50, 8  Scott  N.  R.  814, 1  Latw.  lUg. 
Cas.  168,  and  distinguishing  it  firoa  Heari- 
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Uj,  ftpp.,  Banki,  resp.,  6  C.  B.  N.  S.  40,  K. 
k  Q.  319,  and  Freeman,  app.,  Gainsford, 
reap.,  11  G.  B.  N.  S.  68,  K.  A  6.  448,— 
that  eaeb  of  the  bedesmen,  had  an  equita- 
ble estate  of  freehold  in  the  room  occnpied 
bj  him,  in  respect  of  whioh  he  was  entitled 
to  be  registered  for  the  county.  Roberta,  app., 
Perdvalg  resp.,  36 

COMPOSITION. 

S09  QUALIFICATIOM  (BoBODOB),  8. 

CONSENT. 
S€€  Pbaoticb,  4. 

CONTINGENT  LIABILITY. 
See  Poob-Ratb,  3. 

COPY. 
See  NoTicB  or  Objection,  2. 

DUPLICATE  NOTICE. 

See  NOTICB  OF  OBJECTION,  2. 

EQUITABLE  FREEHOLD. 

See  Chabitablb  FouNDAnoir.     Qualipica- 
TiOK  (Couhtt),  8. 

FREEHOLD  INTEREST. 
See  Pabish  Clbbk. 

FREEMEN. 
By  Sink, 

1.  Reeerved  rigkteJl — In  a  borough  In  which 
prior  to  the  passing  of  the  Reform  Act  free- 
men by  birth  were  entitled  to  vote  on  attain- 
ing the  age  of  twenty-one,  that  right  is  by 
8.  82  preserved  to  all  the  lineal  descendants 
of  such  freemen.  Oagdon,  app.,  Benera/t, 
resp.,  11 

2.  Therefore,  a  freeman  by  birth,  whose  ^ra»d- 
faiher  was  a  freeman  so  entitled  previously 
to  the  1st  of  March,  1831,  but  whose  father 
(being  then  under  age)  was  not  on  that  day 
entitled  to  be  admitted  a  freeman,  is  entitled 
to  be  registered.  Jd, 

FULHAM  BRIDGE. 

Skarehofdere  in. 

By  a  local  Act,  12  G.  1,  e.  36  (1724),  and  a  sub- 
sequent  Act  of  1  G.  2,  e.  18  (1728),  commis- 
sioners or  trustees  were  Incorporated  and 
••powered  to  treat  with  the  proprietors  of 
an  ancient  ferry  between  Fulham  and  Put- 
ney for  the  purchase  of  their  rights,  and  to 
proeure  persons  to  subscribe  capital  for  the 
building  of  a  bridge  between  those  two 
plaeei,  and  to  eonrey  to  those  persons  in 
perpetuity  the  empiue  toiU  or  income  of  the 
hrxdge  and  ferrji  after  providing  for  the  ex- 
peneee  of  repaire,  Ao.  Tho  oommissioners 
having  agreed  with  thirty  iadiTidnaU  who 


each  subscribed  10001.  for  the  building  of 
the  bridge,  and  having  compensated  the 
proprietors  of  the  ferry,  in  1729,  by  a  deed, 
reciting  several  of  the  provisions  of  the  two 
Acts  above  mentioned,  and  that  the  thirty 
individuals  had  paid  the  sums  subscribed  by 
them,  and  built  the  bridge,  assigned  to  trus- 
tees, in  trust  for  those  persons,  their  heirs 
and  assigns  for  ever,  the  said  bridge  and  all 
the  materials  whereof  the  same  was  erected 
and  built,  and  all  tolls,  revenues,  profits,  and 
incomes  of  the  said  bridge,  with  ail  »uvk 
ground  and  toil  adjaeent  and  belonging  to 
the  ferriee  ae  had  been,  %oae,  or  ehould  be 
veeted  in  the  eaid  commieeionere,  Ac. : — Held, 
that  the  commissioners  had 'no  authority 
under  their  Acts  of  Parliament  to  convey  to 
or  in  trust  for  the  subscribers  or  sharehold- 
ers in  the  bridge  any  lands  vested  in  them 
.  by  those  Acts ;  that  the  latter,  having  notico 
of  the  powers  which  the  commissioners  had, 
took  under  the  deed  of  1729  nothing  more 
than  the  commissioners  could  lawfully  con- 
vey; and  that  consequently  they  had  not 
such  an  interest  in  the  land  on  either  side  of 
the  bridge  as  to  entitle  them  to  be  registered 
for  the  county.    Tepper,  app.,  Nichole,  reap., 
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GAOL. 

See  Qualification  (Bobough),  7. 

'      HOSPITAL. 
See  Cbabitablb  Foundation. 

JOINT  OCCUPATION. 
See  Qualification  (County),  1. 

LINEAL  DESCENDANTS. 
See  Fbbbiibn. 

LIST  OF  VOTERS. 

Reference  to,  in  Notice  of  Objection. 

The  borough  of  Devonport  consists  of  the  pa- 
rish of  Stoke  Damerel  and  the  parish  or 
township  of  East  Stonehouse.  Each  of  these 
parishes  has  distinct  churchwardens  and 
overseers,  and  distinct  places  of  worship; 
and  separate  lists  of  voters  are  stuck  up  at 
the  several  places  of  worship  by  the  respect- 
ive churchwardens  and  overseers  of  each  pa- 
rish or  township : — Held,  that  the  olijeetor 
sufficiently  described  himself  in  his  notice 
of  objection  by  stating  that  he  was  "  ob  the 
list  of  "^ters  for  the  borough  of  Devonport 
and  tcvinekip  of  Boot  Stouehomee"  Orami, 
app.,  Coie,  resp.,  1 

LOCAL  ACT. 
ConetrmeHan  of, — cm  FvuiAii  BBwaB. 
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PRACTICE. 


MUSIC  HALL. 
See  Qualification  (County),  3. 

NOTICE  OF  OBJECTION. 
DeacriptioH  of  Objector, 

1.  The  borough  of  Devonport  oongiste  of  the 
parish  of  Stoke  Damerel  and  the  parish  or 
township  of  East  Stonehouse.  Each  of  these 
parishes    has  distinct  chnrchwardens  and 

verseersy  and  distinct  places  of  worship; 
ind  separate  lists  of  voters  are  stuck  up  at 
the  several  places  of  worship  by  the  respect- 
ire  ehurchwardcns  and  overseers  of  each 
parish  or  township: — Held,  that  the  objector 
sufficiently  described  himself  in  his  notice 
of  objection  by  staling  that  he  was  "  on  the 
list  of  voters  for  the  borough  of  Devonport 
and  toum§hip  of  Eaei  Stonekouae."  Oram, 
app.,  CoU,  resp.y  1 

Service  by  Poat, 

2.  Coittf.] — The  duplicate  notice  of  objection, 
stamped  by  the  postmaster  pursuant  to  the 
100th  section  of  the  6  A  7  Vict.  o.  18,  pro- 
duced before  the  revising  barrister,  had  writ- 
ten at  the  top  of  it  the  word  "Copy :"— Held, 
that  (assuming  that  the  word  "  Copy"  was 
not  on  the  notice  transmitted  by  the  post- 
master to  the  person  ol^ected  to)  the  notice 
was  well  served.     Beneak,  app.,  Booth,  resp., 

Ill 
OBJECTION. 

Notice  o/f — »ee  NoTiCB  OP  Objection. 

OFFICE. 
See  Parish  Clbrk. 

OVERSEER. 
See  Poor-Ratb,  1,  2. 

PAPER-BOOKS. 
Delivery  of, — $ee  p.  Ill  (a). 

PARISH  CLERK. 
Appointment  and  Riykta  of. 

1.  The  appointment  of  a  parish  clerk  need  not 
be  by  deed.    RoberU,  app.,  Drewitt,  resp.,  48 

2.  A  parish  clerk  by  virtue  of  his  appointment 
was  entitled  to  a  twelfth  share  of  twenty-six 
acres  of  fk«ehold  land  in  the  parish  (of  suf- 
f cieat  value  to  confer  a  vote  for  the  county) 

10  long  aa  he  continued  olerk,  and  his  pre- 
decessors in  the  office  had  always  enjoyed 
the  same :— Held,  that  the  clerk  had  a  free- 
lold  interest  in  his  share,  in  respect  of 

trhich  he  was  entitled  to  be  registered.     Id, 

PIO-STYB. 
^ee  QuALiriOATioir  (BoBOVeR),  3.    • 


POOR-BATE. 
Validity  of. 

1.  QucerCf  whether  a  poor-rate,  one  of  the  per- 
sons necessarily  constituting  the  minority  in 
the  making  of  which  was  an  aniet*  nt  ocvr- 
•eer,  is  valid  ?    Baker,  app.,  Locke,  reap.,  53 

Payment  of, 

2.  In  the  parish  of  T.  there  were  two  ehurcli- 
wardens  and  four  overseers,  and  an  assif  t<^ 
ant  overseer  who  was  appointed  "  to  assist 
the  overseers  of  the  poor  of  the  said  parish 
in  the  performance  of  all  the  duties  incident 
to  the  office  of  overseer  of  the  said  parish, 
except  the  collection  of  rates."  A  rate  was 
made  .by  the  two  churchwardens,  one  over> 
seer,  and  the  assistant  overseer,  and  was 
allowed  by  two  justices,  and  duly  published 
and  not  appealed  against: — Held,  that,  the 
rate  being  apparently  good  upon  the  face 
of  it,  the  non-payment  of  it  disqualified  s 
party  from  being  placed  upon  the  borough 
list  of  voters.  /dL 

And  Me  Qualification  (Borodob),  8,  9. 

PRACTICE. 
Juriedietion  of  tke  Bevieing  Barrteter, 

1.  Two  barristers,  A.  and  B.,  were  appointed 
to  revise  the  lists  of  voters  for  a  county.  At 
a  Court  held  by  A.,  the  name  of  C.  was, 
upon  objection,  expunged  from  the  list  on 
which  it  appeared,  C.  not  being  present  to 
support  his  right,  and  A.  duly  initialed  the 
erasure,  and  signed  the  list  as  settled  by  him. 
At  a  Court  held  by  B.  on  the  following  day, 
C.  attended  and  satisfied  B.  that  his  absence 
on  the  preceding  day  was  excusable;  where* 
upon  B.  consented  to  rehear  the  matter 
(though  his  power  to  do  so  was  contested), 
and  ultimately  restored  C.'s  name  to  the 
list : — Held, — it  not  appearing  that  the  oh-> 
jector  was  present  on  the  second  occasion 
witk  tke  proo/e  ueceeeary  to  nutain  ki»  objec- 
tion,— that  the  course  taken  by  B.  was  not 
justifiable.  Blain,  app.,  Tke  Overteere  of 
Piikiugton,  resp.,  6 

2.  Whether  B.  could  under  any  circnmstanees 
lawfully  reopen  the  decuion  of  his  oolleagne. 
Queerer  Id. 

3.  Although  the  deoisions  of  the  Court  of  Com- 
mon Pleas  upon  oases  stated  by  the  revisiag 
barristers  under  the  6  A  7  VioL  c.  18  are  by 
the  66th  section  of  thai  statote  declared  to 
be  "final  and  conclusive  in  the  ease  «poa 
the  point  of  law  a^udieated  npon,"  It  is 
nevertheless  oompeteni  to  the  revising  bar« 
rister  npon  a  ftitare  oeoasion,  and  beCweea 
other  parties,  again  to  raise  the  qveatieBy 
even  in  relation  to  the  aane  proper^  q«ali- 
floation.    BoberU,  app.^  Pereivml,  retpb,    9& 
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Bringing  up  and  hearing  Appeali, 

4.  The  Court  cannot  entertain  an  appeal 
against  a  decision  of  a  rerising  barrister 
unless  the  requirements  of  the  42d  section 
of  the  6  A  7  Vict.  o.  18  have  been  duly  com- 
plied withy  or  there  be  a  clear  and  unequi- 
Tocal  consent  to  waire  the  performance  of 
them.     Scott,  app.,  Durant,  resp.,  205 

PRISON. 
See  Qualification  (Borouqh),  7. 

PUTNEY  BRIDGE. 
See  FuLHAM  Bbidob. 

QUALIFICATION  (COUNTY). 
Ae  Tenant, 

1  Joint  oecupiere.^ — A.  occupied  solely  as  ten- 
ant a  house  and  land  at  a  yearly  rent  of  40/. 
He  also  jointly  with  his  father  rented  and 
occupied  other  lands  at  a  yearly  rent  of  64/. 
Both  occupations  were  under  the  same  land- 
lord : — Hold,  that  A.'s  proportion  of  the  joint 
rent  could  not  be  added  to  his  separate  rent, 
so  as  to  constitute  a  qualification  to  vote  for 
the  county  under  the  2  W.  4,  c.  45,  s.  20. 
Smith,  app.,  Foreman,  reep.,  144 

Joint  Occupation  of  Land, 

2.  A.  occupied  solely  as  tenant  a  house  and 
land  at  a  yearly  rent  of  40/.  He  also  jointly 
with  his  father  rented  and  occupied  other 
lands  at  a  yearly  rent  of  04/.  Both  occupa- 
tions were  under  the  same  landlord : — Held, 
that  A.'s  proportion  of  the  joint  rent  could 
not  be  added  to  his  separate  rent,  so  as  to 
constitute  a  qualification  to  TOte  fdr  the 
county,  under  the  2  W.  4,  c.  45,  s.  20.  Smith, 
app.,  Foreman,  resp.,  144 

Sharee  in  a  Public  Company, 

3.  The  proprietors  of  a  Music  Hall,  possessed 
of  real  estate,  by  deed  vested  the  same  in 
trustees,  who  were  to  deal  with  and  manage 
it  for  the  general  body  of  shareholders,  who 
were  to  have  an  interest  in  the  net  profits  in 
proportion  to  the  amount  of  their  respective 
shares: — Held,  upon  the  authority  of  Ben- 
nett, app.,  Blain,  resp.,  15  C.  B.  N.  S.  518, 
that  such  shareholders  had  not  any  equita- 
ble interest  in  the  realty,  so  as  to  entitle 
them  to  be  registered  for  the  county.  Free- 
man, app.,  Gaine/ord,  resp.,  185 

QUALIFICATION  (BOROUGH). 

What  a  **BuildiHg"  within  «.  27  of  the  Reform 

Act, 

1.  DeecriptionJ] — ^The  tenant  of  land  in  a  bo- 
rough erected  thereon  at  his  own  expense  a 
wooden  structure  with  boarded  sides  and  a 
thatched  roof,  and  supported  by  wooden 
posts  let  into  the  ground,  and  used  the  same 
for  storing  potatoes  and  other  things  con- 
nected with  his  business  of  a  market-gar- 


dener. The  revising  barrister  having  found 
the  thing  so  described  to  be  a  "building" 
within  the  27th  section  of  the  Reform  Act, — 
Held,  that  Uiere  was  not  su£Bicient  in  the  de- 
scription which  he  had  given  to  authorise 
the  Court  to  reverse  his  decision.  Powell, 
app..  Farmer,  resp.,  IfiS 

2.  And,  the  revising  barrister  having  found 
that  this  building  was  occupied  by  the  party 
"  as  tenant," — the  Court  (acting  on  the  ge- 
neral presumption  that  things  afiSzed  to  the 
freehold  pass  to  the  landlord)  held  that  they 
could  not  see  suflScient  on  his  statement  to 
authorise  them  to  reverse  his  decision.     Jd, 

3.  Pig-etjfe.] — The  tenant  had  erected  in  like 
manner  on  the  land  a  pig-stye,  with  a  slated 
roof,  but  in  other  respects  similar  to  the 
structure  before  mentioned: — Semble,  that 
this  was  not  a  ''building"  within  the 
Act  Id. 

4.  The  respondent  occupied  a  farm  of  which  a 
few  acres,  worth  more  than  10/.  a  year,  were 
within  a  borough,  but  with  no  building 
thereon.  An  electioneering  agent,  for  the 
purpose  of  creating  a  vote,  erected  on  this 
land  a  shed,  made  of  wood,  having  four 
boarded  sides  and  a  boarded  roof,  and  being 
supported  by  four  posts  let  into  the  ground 
three  feet.  The  revising  barrister  having 
held  that  this  was  a  *'  building"  within  the 
27th  section  of  the  Reform  Act,  and  that  it 
was  occupied  by  the  respondent  as  **  ten- 
ant,"— the  Court  (acting  upon  the  rule  laid 
down  in  Cook,  app.,  Hnmber,  resp.,  11  C.  B. 
N.  S.  33  (E.  C.  L.  R.  vol.  103),  K.  A  6.  413) 
reversed  his  decision.  Powell,  app.,  Boraeton, 
resp.,  175 

5.  Remarks  upon  Watson,  app..  Cotton,  reap., 
5  C.  B.  51  (E.  C.  L.  R.  vol.  57),  2  Lutw. 
Reg.  Cas.  53.  Id. 

Occupation  ae  Tenant, 

6.  Full  age.] — To  entitle  a  party  to  be  regis- 
tered under  the  2  W.  4,  c.  45,  s.  27,  in  respect 
of  the  occupation  of  a  house,  Ac,  it  is  not 
necessary  that  he  should  have  been  of  "  full 
age"  during  the  whole  of  the  prescribed  pe- 
riod of  occupation.  Powell,  app.,  Bradley, 
resp.,  65 

Six  Monthe*  Beeidenee. 

7.  A  man  has  not  "resided"  in  the  borough 
"for  six  calendar  months  next  previous  to 
the  last  day  of  July,"  within  the  27th  sec- 
tion of  the  2  W.  4,  o.  45,  when  he  has  for  a 
portion  of  that  time  been  detained  in  a  gaol 
situate  more  than  seven  miles  distant  there- 
from, under  a  sentence  of  imprisonment  for 
an  assault,  without  the  option  of  paying  a 
fine.     Powell,  app.,  Gueet,  resp.,  72 

Payment  of  Ratee, 

8.  A.  was  possessed  of  three  houses  (one  of 
which  he  himself  occupied),  each  being  un- 
der  the  yearly  value  of  10/.  Under  a  local 
Act,  he  compounded  for  the  rates  upon  all 
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the  premUea  for  one  year.  At  the  expintien 
of  the  year  no  new  eomposition  was  entered 
into,  but  the  oyerseers  oontinned  to  aeeess 
the  premises  as  before,  thongh  A.  had  im- 
proved those  in  his  own  ooenpation  so  as  to 
inerease  their  yearly  yalne  to  upwards  of  10/. 
He  then  claimed  to  be  rated  to  the  full  rate 
in  respeet  of  the  premises  ip  his  own  oocn- 
paUon,  but  he  did  not  at  th^t  time  pay  or 
tender  the  arrears  of  rates  then  due.  No 
alteration  was  made  in  the  rating.  A.  after- 
wards, and  before  the  20th  of  July,  paid  to 
the  OTerseers  a  snm  which  was  more  than 
suffleient  to  satisfy  all  rates  due  in  respect 
of  the  last-mentioned  premises  to  the  6th  of 
January,  but  made  no  specifle  appropriation 
of  the  money  at  the  time  of  the  payment ; 
and  the  overseers  placed  the  amount  against 
imII  the  rates  due : — The  revising  barrister 
having  found  that  A.  was  sufficiently  rated, 
and  that  he  had  paid  his  rates  so  as  to  en- 
title him  to  be  registered, — the  Court  re- 
fused to  interfere  with  his  decision.  Potcell, 
app.,  Joneif  resp.,  83 

9.  A.  eame  into  occupation  of  the  qualifying 
premues  in  Anguat.  A  poor-rate  had  been 
made  in  the  preceding  April,  and  another 
was  made  in  September  following.  A.  had 
paid  the  last-mentioned  rate;  but  no  demand 
had  been  made  upon  him  for  (nor  had  he 
paid  or  tendered)  his  proportion  of  the  April 
rate,  under  the  17  G.  2,  c.  38,  s.  12,  although 
it  had  not  been  paid  by  the  outgoing  tenant, 
whose  name  appeared  upon  that  rate : — Held 
by  Brie,  C.  J.,  Willes,  J.,  and  Keating,  J.,— 
dissentiente  Williams,  J., — that  A.  had  pud 
'*  all  the  poor-rates  which  had  become  paya- 
hU  from  him  in  reepeot  of  the  premises," 
within  the  meaning  of  the  2  W.  4,  e.  46,  s. 
27, — the  liability  to  pay  the  proportion  of  the 
April  rate  being  only  a  liability  subject  to 
the  contingency  of  the  outgoing  tenant  hav- 
ing made  default,  and  of  the  overseen  de- 
manding his  proportion  of  the  rate  from  A. 
FlatehTf  app.,  BoodU,  resp.,  162 

RENT-CHAROB. 
Under  the  Statute  of  Ueee, 

1.  Actual  eeieiu.] — Where  a  rent-eharge  is  cre- 
ated by  means  of  a  conveyance  to  uses,  the 
grantee  immediately  acquires  "actual  sei- 
sin," by  the  words  of  the  statute  27  H.  8,  c. 
lb,  s.  1,  and  is  entitled  to  be  registered  in 
respect  thereof,  notwithstanding  he  may  not 
have  actually  received  any  part  of  the  rent 
Heelie,  app.,  Blain,  resp.,  90 

2.  Aliter,  whe^  the  rent-charge  is  created  by 
an  ordinary  grant  at  common  law,  as  in 
Murray,  app.,  Thomiley,  resp.,  2  C.  B.  217, 
1  Lutw.  Reg.  Caa.  490,  and  Hayden,  app., 
The  Overseen  of  Twerton,  reap.,  4  G.  B.  1, 
1  Lntw.  Reg.  Cat.  610.  Id. 


RB8BRVED  RIGHTS. 
/Veemes  kg  Birth, 

1.  In  a  borough  in  which  prior  to  the  pt 
ing  of  the  Reform  Act  firemen  by  birth  were 
entitled  to  vote  on  attaining  the  age  of  twen- 
ty-one, that  right  i«  by  s.  32  preserved  to 
all  the  lineal  descendants  of  rach  freemen. 
Oaydon,  app.,  Bencra/t,  resp.,  II 

2.  Therefore,  a  freeman  by  birth,  whose  grand- 
father was  a  freeman  so  entitled  pnvioa«ly 
to  the  1st  of  March,  1831,  but  whose  father 
(being  then  under  age)  waa  not  on  that  day 
entitled  to  be  admitted  a  freeman,  is  entitled 
to  be  registered.  Id. 

RBSIDBNCB. 
See  QuALiriCATioir  (Bobovoh),  7. 

SEISIN. 
Under  the  StattUe  of  Ueee, — eee  Rbvt-Cbabcb 

SERVICE  OP  NOTICE. 
See  NoTicB  or  Objbctiob,  2. 

SERVICE  BY  POST. 
See  NoTiCB  OP  Objbotiov,  2. 

SHAREHOLDERS. 
i^ee  FoLBAii  Bbidob.    Qualipicatiox  (Cocb- 

TT),  3. 

SHED. 
See  QuALiPioAnoB  (Bobouob),  1,  6. 

STATUTE  OP  USES. 
See  Rbbt-Cbabob. 

TENANT. 
See  QuALiFicATiOB  (Bobovob),  6,  7. 

TOLLS. 
Set  PuLBAM  Bbidob. 

TRUSTEES. 
See  Q17ALIPICATI0B  (Covbtt),  S. 

USES,  STATUTE  OP 

See  RBHT-CBABeB. 

WAIVER. 
Of  formal  Requiremente  of  the  Statute. 

The  Court  cannot  entertain  an  appeal  against 
a  decision  of  a  reviaing  barrister  vnlets  the 
reqninments  of  the  42d  aeetion  of  the  Re- 
gistration Act,  6  A  7  Vict.  e.  18,  have  be^ 
duly  complied  with,  or  there  be  a  dear  and 
unequivocal  consent  to  waive  the  perform- 
ance of  them.  Scott,  app.,  Dunuu,  rasp.,  296 
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